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FEDERAL REGISTER Published daily, Monday through Friday, 
(not published on Saturdays. Sundays, or on official holidays), 
by the Office of the Federal Register. National Archives and 
Records Administration, Washington, DC 20408. under the 
Federal Register Act (49 Stat 500, as amended; 44 U.S.C. Ch. 

15) and the regulations of the Administrative Committee of the 
Federal Register (1 CFR Ch. I). Distribution is made only by the 
Superintendent of Documents. U.S. Government Printing Office. 
Washington. DC 20402. 

The Federal Register provides a uniform system for making 
available to the public regulations and legal notices issued by 
Federal agencies. These include Presidential proclamations and 
Executive Orders and Federal agency documents having general 
applicability and legal effect, documents required to be 
published by act of Congress and other Federal agency 
documents of public interest. Documents are on file for public 
inspection in the Office of the Federal Register the day before 
they are published, unless earlier filing is requested by the 
issuing agency. 

The seal of the National Archives and Records Administration 
authenticates this issue of the Federal Register as the official 
serial publication established under the Federal Register Act. 44 
U.S.C. 1507 provides that the contents of the Federal Register 
shall be judicially noticed. 

The Federal Register will be furnished by mail to subscribers 
for $340 per year in paper form: $195 per year in microfiche 
form; or $37,500 per year for the magnetic tape. Six>month 
subscriptions are also available at one>half the annual rate. The 
charge for individual copies in paper or microfiche form is $1.50 
for each issue, or $1.50 for each group of pages as actually 
bound, or $175.00 per magnetic tape. Remit c^eck or money 
order, made payable to the Superintendent of Documents. Mail 
to: New Orders. Superintendent of Documents. P.O. Box 371954. 
Pittsburgh, PA 15250-7954, or charge to your GPO Deposit 
Account or VISA or Mastercard. 

There are no restrictions on the republication of material 
appearing in the Federal Register. 

How To Cite This Publication: Use the volume number and the 
page number. Example: 57 FR 12345. 


THE FEDERAL REGISTER 
WHAT IT IS AND HOW TO USE IT 

FOR: Any person who uses the Federal Register and Code of 

Federal Regulations. 

WHO: The Office of the Federal Register. 

WHAT: Free public briefings (approximately 3 hours) to present: 

1. The regulatory process, with a focus on the Federal 
Register system and the public's role in the development 
of regulations. 

2. The relationship between the Federal Register and 
Code of Federal Regulations. 

3. The important elements of typical Federal Register 
documents. 

4 . An introduction to the finding aids of the FR/CFR 
system. 

WHY: To provide the public with access to information necessary 

to research Federal agency regulations which directly affect 
them. There will be no discussion of specific agency 
regulations. 


SAN FRANCISCO, CA 

WHEN: July 22. at 9:00 am 

WHERE: Federal Building and U.S. Courthouse, 

Conference Room 7209-A. 

450 Golden Gate Avenue. 

San Francisco. CA 

RESERVATIONS: Federal Information Center, 
1-800-725-4995 


SEATTLE, WA 

WHEN: July 23. at 1:00 pm 

WHERE: Henry M. Jackson Federal Building, 

North Auditorium, 

915 Second Avenue. Seattle, WA 
RESERVATIONS: Federal Information Center. 
1-800-725^995 
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Subscriptions: 

Paper or fiche 
Magnetic tapes 

Problems with public subscriptions 

Single copies/back copies: 
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FEDERAL AGENCIES 
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Problems with Federal agency subscriptions 


202-783-3238 

512-2235 

512-2303 


783-3238 

512-2235 

512-2457 
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This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect most 
of which are keyed to arKJ codified In 
the Code of Federal Regulations, which is 
published uixier 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of new books are listed in the 
first FEDERAL REGISTER Issue of each 
week. 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

7 CFR Part 946 

(Docket No. FV-92-038IFR] 

Irish Potatoes Grown in Washington; 
Changes to the Size Requirements 

agency: Agricultural Marketing Service, 
USDA. 

ACTION: Interim final rule with request 
for comments. 

summahy: This interim final rule invites 
comments on revisions to the minimum 
size requirements for potatoes grown in 
Washington. This action: (1) Reduces 
the minimum size from 1% inch to 1-inch 
in diameter for round and long white 
types of potatoes; (2) specifies new 
container sizes (three pounds or less net 
weight) for all types and sizes of 
potatoes; and (3) categorizes potatoes in 
the handling regulations under the 
marketing order by skin-color, flesh- 
color or type rather than by varietal 
type. The State of Washington Potato 
Committee (Committee) unanimously 
recommended the revisions at its 
February 6,1992, meeting to provide 
producers and handlers an opportunity 
to supply a growing market for smaller- 
sized potatoes packed in specialty 
consumer containers and standard 
commercial containers, and to clarify 
the handling regulations so they will be 
consistent with inspection certification 
procedures. 

EFFECTIVE DATE: July 2,1992. Comments 
received by August 10,1992, will be 
considered prior to any finalization of 
this interim final rule. 

ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this action. Comments must 
be sent in triplicate to the Docket Qerk, 
Marketing Order Administration Branch, 
F&V, AMS. USDA. Room 2523-S. P.O. 


Box 96456. Washington, DC 20090-6456. 
Comments should reference the docket 
number and the date and page number 
of this issue of the Federal Register and 
will be available for public inspection in 
the Office of the Docket Clerk during 
regular business hours. 

FOR FURTHER INFORMATION CONTACT: 
Patricia A. Petrella. Marketing 
Specialist FAV, AMS, USDA, room 
252a-S. P.O. Box 96456, Washington. DC 
20090-6456; telephone: (202) 720-3610. 
SUPPLEMENTARY INFORMATION: This 
interim final rule is issued under 
Marketing Agreement and Order No. 946 
(7 CFR part 946), both as amended, 
regulating the handling of Irish potatoes 
grown in the State of Washington and 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674), hereinafter referred to as the Act 

This interim final rule has been 
reviewed by the Department of 
Agriculture (Department) in accordance 
with Departmental Regulation 1512-1 
and criteria contained in Executive 
Order 12291 and has been determined to 
be a “non-major” rule. 

This interim final rule has been 
reviewed under Executive Order 12776, 
Civil Justice Reform. This action is not 
intended to have retroactive effect. This 
interim final rule will not preempt any 
State or local laws, regulations, or 
policies, unless they present an 
irreconcilable conflict with this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act. any 
handler subject to an order may file with 
the Secretary a petition stating that the 
order, any provision of the order, or any 
obligation imposed in connection with 
the order is not in accordance with law 
and requesting a modification of the 
order or to be exempted therefrom. A 
hcmdler is afforded the opportunity for a 
hearing on the petition. After the hearing 
the Secretary would rule on the petition. 
The Act provides that the district court 
of the United States in any district in 
which the handler is an iiAabitant. or 
has his principal place of business, has 
jurisdiction In equity to review the 
Secretary’s ruling on the petition, 
provided a bill in equity is filed not later 
than 20 days after date of the entry of 
the ruling. 

Pursuant to reqiiirements set forth in 
the Re^latory Flexibility Act (RFA), the 
Administrator of the Agricultural 


Marketing Service (AMS) has 
considered the economic impact of this 
action on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act and rules issued thereunder, are 
unique in that they are brought about 
throi^h group action of essentially small 
entities acting on their own behalf. 

Thus, both statutes have small entity 
orientation and compatibility. 

There are approximately 50 handlers 
of Washington potatoes who are subject 
to regulation under the marketing order 
and approximately 450 producers In the 
regulated area. Small agricultural 
producers have been defined by the 
Small Business Administration (13 CFR 
121.601) as those having annual receipts 
of less than $500,000, and small 
agricultural service firms are defined as 
those whose annual receipts are less 
than $3,500,000. The majority of handlers 
and producers of Washington potatoes 
may be classified as small entities. 

The Committee's recommended 
revisions are authorized pursuant to 
§ 946.51 and { 946.52 of the marketing 
order. 

The first revision (§946.336(a)(2)(i)) 
reduces the minimum size from 1% inch 
to 1-inch in diameter for round and long 
white types of potatoes. Currently, the 
regulations provide only for a 1-lnch 
diameter minimum size for round red 
and yellow-fleshed potato types, if such 
potatoes meet or exceed U.S. No. 1 
grade requirements. The Committee 
recommended 1-inch diameter round 
and long white types also be required to 
meet U.S. No. 1 grade. U.S. No. 1 grade 
consists of potatoes which are similar in 
varietal characteristics, firm, fairly 
clean, fairly well-shaped, and free from 
damage. 

Potato buyers have indicated that 
there is a growing consumer demand for 
small round and long white types which 
are referred to as “gourmet" potatoes. 
The Committee indicated that this 
action will allow handlers to satisfy the 
consumer demand for such small 
"gourmet" type potatoes. These potatoes 
are used in restaurants and sold in 
grocery stores. 

The second revision 
(§ 946.a36(a)(2)(iii)) allows handlers to 
pack any type or size of potato, in 
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containers containing a net weight of 3 
pounds or less, if those potatoes are U.S. 
No. 1 grade or better. This revision 
allows handlers to pack all smaller- 
sized types of potatoes into specialty 
consumer containers to supply the 
growing market for smaller-sized 
potatoes packed in such containers. A 
handler who wishes to pack smaller- 
sized potatoes may accumulate, over a 
period of time, such potatoes in bulk 
containers to be packed later or packed 
at another facility. These potatoes will 
be required to meet the U.S. No. 1 grade 
requirements at the time of packaging. 

Growers will benefit because these 
smaller potatoes are usually culled out, 
sent to the dehydrator, used for cattle 
feed, or not harvested at all. This rule 
will allow growers to market more of 
their crop and provide a greater range of 
potato sizes to give consumers more 
choices. Producers usually receive better 
returns when their crop is sold for fresh 
use because potatoes ^sposed of to 
dehydrators or used for cattle feed 
generally yield lower returns. 

The third revision categorizes 
potatoes in the handling regulations 
under the marketing order by skin-color, 
flesh-color or type rather than by 
varietal type. Currently, the handling 
regulations specify requirements for 
varietal types of potatoes. For example, 

§ 946.336(b)(2] speciHes minimum 
maturity requirements for Norgolds. 
Burbanks, and White Rose potato 
varieties. These varieties are all referred 
to as white or Russet types of potatoes. 
The Committee indicated that the 
Federal-State inspection service 
inspects potatoes and certifies according 
to type (i.e., round red, round and long 
whites, yellow-fleshed, and Russet) 
rather than to specific varietal types of 
potatoes. Therefore, the Committee 
recommended that varietal types of 
potatoes mentioned in the handling 
regulations be deleted and that the skin- 
color. flesh-color or type of potato be 
specified instead. This revision will 
clarify the handling regulations so that 
they will be consistent with inspection 
and certification procedures. 

In a separate action, the import 
regulation will be revised to allow 
importers to import any size of red¬ 
skinned round type potatoes in 
containers containing a net weight of 3 
pounds or less during the months the 
potato import regulation is based on 
Washington marketing order 
requirements, if the potatoes are U.S. 

No. 1 grade or better. Such a change to 
the import regulation is required under 
section 8e of the Act. Section Be requires 
imported potatoes meet the same or 
comparable requirements as established 


under the domestic marketing order with 
which the imports most directly 
compete. 

In addition, § 946.336(i] will be 
removed from the handling regulations. 
That paragraph states the same 
information that is contained in § 980.1 
of the import regulations. Since the same 
information applicable to imported 
potatoes is contained in the import 
regulations, paragraph (i) in the 
domestic handling regulations should be 
deleted to eliminate duplication or 
confusion, 

Based on available information, the 
Administrator of the AMS has 
determined that the issuance of this 
interim final rule will not have a 
significant economic impact on a 
substantial number of small entities. 

After consideration of all relevant 
matter presented and the Committee's 
recommendation, it is found that the 
revisions to the handling regulations will 
tend to effectuate the declared policy of 
the Act. 

Pursuant to 5 U.S.C. 553, it is also 
found and determined upon good cause 
that it is impractical, unnecessary and 
contrary to the public interest to give 
preliminary notice prior to putting this 
rule into effect, and that good cause 
exists for not postponing the effective 
date of this action until 30 days after 
publication in the Federal Register 
because: (1) This action relaxes 
restrictions on handlers of Washington 
potatoes and provides additional 
marketing opportunities by allowing 
handlers to supply the growing market 
for smaller-sized potatoes: (2) this action 
will allow a larger portion of grower 
deliveries to be packed and sold for 
fresh use and provide a greater range of 
potato sizes to give consumers more 
choices; (3) the action for Washington 
potatoes was discussed at a public 
meeting and is fully supported by the 
industry; (4) the new crop year begins on 
July 1,1992, and handlers need time to 
prepare their packing facilities if they 
wish to package smaller-sized potatoes; 
and (5) this action provides a 30-day 
comment period and all comments 
timely received will be considered prior 
to finalization of this action. 

List of Subjects in 7 CFR Part 946 

Marketing agreements. Potatoes, 
Reporting and recordkeeping 
requirements. 

For the reasons set forth in the 
preamble, 7 CFR part 946 is amended as 
follows: 


PART 946—IRISH POTATOES GROWN 
IN WASHINGTON 

1. The authority citation for 7 CFR 
part 946 continues to read as follows: 

Authority; Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 

2. Section 946.336 is amended by 
revising paragraphs (a](2](i] and 
(a)(2)(ii], redesignating paragraph 
(a)(2)(iii) as paragraph (a}f2](iv), adding 
a new paragraph (a)(2](iii), revising 
paragraphs (b)(1) and (b)(2), and 
removing paragraph (i) to read as 
follows: 

(Note: This section will be published in the 
annual Code of Federal Regulations). 

§ 946.336 Handling regulation. 

* * • • • 

(a) - 

(!)*•* 

(2) Size: (i) All red, yellow fleshed, 
and white types may be 1 inch (25.4 mm) 
minimum diameter, if U.S. No. 1. 

(ii) All Russet types must be 2 Vi 
inches (54.0 mm) minimum diameter or 4 
ounces minimum weight during July 15 
through August 31 each season, and 2 
inches (50.8 mm) or 4 ounces during the 
remainder of each season. 

(iii) Any type of any size may be 
packed in a 3 pound or less container if 
the potatoes are U.S. No. 1 grade or 
better at the time of packing. 

(iv) Tolerances • • * 

« « « * • 

(b) Minimum maturity requirements, 

(1) Red, yellow fleshed and white 
types: Not more than "moderately 
skinned." 

(2) Russet types: Not more than 
"sli^tly skinned." 

***** 

Dated: )uly 2,1992. 

Robert C. Keeney, 

Deputy Director, Fruit and Vegetable 
Division, 

[FR Doc. 92-18062 Filed 7-8-92: 8:45 am) 
eiLLINQ CODE 3410-02-M 


7 CFR Parts 948 and 980 

(Docket No. FV-92-0681FR] 

Colorado Potatoes and Potatoes 
Imported Into the United States; 
Change to the Import Size 
Requirements and Conforming Change 
to the Colorado Potato Handling 
Regulation 

agency: Agricultural Marketing Service. 
USDA. 

ACTION: Interim final rule with request 
for comments. 
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SUMMARY: This interim final rule invites 
comments on exempting red-skinned 
round type potatoes meeting U.S. No. 1 
or better grade requirements that are 
imported in containers containing 3 
pounds or less during the months of July 
through September from minimum size 
requirements. This relaxation is based 
on a recent action taken under the 
Washington potato marketing order and 
is required under section Se of the 
Agricultural Marketing Agreement Act 
of 1937. This action also removes from 
the Colorado potato handling 
regulations provisions regarding potato 
import regulations. This action should 
benefit potato importers and consumers. 
There is a growing market for smaller- 
sized potatoes. 

EFFECTIVE DATE: July 2.1992. Comments 
received by August 10.1992. will be 
considered prior to any finalization of 
this interim final rule. 

ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this action. Comments must 
be sent in triplicate to the Docket Clerk, 
Marketing Order Administration Branch. 
F&V. AMS. USDA, Room 2523-S. P.O. 
Box 96456. Washington. DC 20090-6456. 
Comments should reference the docket 
number and the date and page number 
of this issue of the Federal Register and 
will be available for public inspection in 
the Office of the Docket Clerk during 
regular business hours. 

FOR FURTHER IKFORMATION CONTACT: 
Patricia A. Petrella, Marketing 
Specialist, F&V. AMS. USDA. room 
2523-S. P.O. Box 96456. Washington. DC 
20090-6456; telephone: (202) 205-2830. 
SUPPLEMENTARY INFORMATION: This 
interim final rule is issued under section 
8e of the Agricultural Marketing 
Agreement Act of 1937. as amended (7 
U.S.C. 601-674), hereinafter referred to 
as the Act. which provides that 
whenever certain specified 
commodities, including red-skinned 
potatoes, are regulated under a Federal 
marketing order, imports of that 
commodity must meet the same or 
comparable grade, size, quality, and 
maturity requirements as those in effect 
for the domestically produced 
commodity. 

This interim final rule has been 
reviewed by the Department of 
Agriculture (Department) in «ccordance 
with Departmental Regulation 1512-1 
and the criteria contained in Executive 
Order 12291 and has been determined to 
be a “non-major** rule. 

This interim final rule has been 
reviewed under Executive Order 12778, 
Civil Justice Reform. This action is not 
intended to have retroactive effect. This 
interim final rule will not preempt any 


state or local laws, regulations, or 
policies, unless they present an 
irreconcilable conflict with this rule. 
There are no administrative procedures 
which must be exhausted prior to any 
judicial challenge to the provisions of 
this rule. 

Pursuant to requirements set forth in 
the Re^atory Flexibility Act (RFA). the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
consider^ the economic impact of this 
action on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 

Thus, both statutes have small entity 
orientation and compatibility. 

Import regulations issued under the 
Act are based on regulations established 
under Federal marketing orders for fresh 
fniitSr vegetables, and specially crops, 
like potatoes. Thus, import regulations 
should also have small entity orientation 
and impact both small and large 
business entities in a manner 
comparable to rules issued under such 
marketing orders. 

Small agricultural producers have 
been defined by the Small Business 
Administration (13 CFR 121.601) as 
those having annual receipts of less that 
$500,000, and small agricultural service 
firms, including importers, are defined 
as those whose annual receipts are less 
than $3,500,000. Currently, there are 
about 30 importers of all types of 
potatoes. The majority of potato 
importers may be classifi^ as small 
entities. 

The revision to the import regulation 
(section 980.1) is being initiated by the 
Department because section 8e of the 
Act requires imported potatoes to meet 
the same or comparable requirements as 
those established under a domestic 
marketing order. The Act also provides 
that when two or more marketing orders 
covering the same commodity are 
concurrently in effect, imports will be 
subject to the requirements established 
for the commodity grown in the area 
with which the imported commodity is 
in most direct competition. Currently, 
section 980.1 of the import regulations 
provides that during the months of July 
and August the grade, size, quality, and 
maturity requirements pursuant to the 
Washington potato marketing order (7 
CFR part 946) shall apply to all imported 
red-skinned round types of potatoes. A 
recent review of shipment data indicates 


that the Washington potato industry, 
rather than the Colorado potato 
industry, is typically the dominant 
shipper of potatoes during the month of 
September. Thus, the grade, size, quality 
and maturity requirements pursuant to 
the Washington potato marketing order 
shall apply to all imported red-skinned, 
round types of potatoes from July 
through September. The requirements 
under the Colorado potato marketing 
order will apply during the months of 
October throu^ the following June. 
Under the Washington potato marketing 
order, the recommended revisions will 
allow handlers to pack any type or size 
of potato in containers containing a net 
weight of 3 pounds or less, if the 
potatoes are U.S. No. 1 grade or better. 
Thus, the import regulations will be 
revised to allow importers to import any 
size of red-skinned round type potatoes 
in containers containing a net weight of 
3 pounds or less. Also, these potatoes 
must be U.S. No. 1 grade or better. U.S. 
No. 1 grade consists of potatoes which 
are similar in varietal characteristics, 
firm, fairly clean, fairly well-shaped, and 
free from damage. 

In addition, paragraph (h) of section 
948.386 is removed from the handling 
regulations for Colorado potatoes, l^at 
paragraph contains the same 
information that is contained in section 
980.1 of the import regulations. Because 
the same information applicable to 
imported potatoes is contained in the 
import regulations, paragraph (h) in the 
Colorado potato regulations is being 
removed to eliminate duplication and 
prevent confusion. 

This size requirement exemption 
brings the import regulations into 
conformity with the requirements 
applied under the Washington potato 
marketing order (7 CFR part 946). The 
United States Trade Representative has 
been given an opportunity to review the 
change in the import regulation and 
concurs with its issuance. 

Based on available information, the 
Administrator of the AMS has 
determined that the issuance of this 
interim final rule will not have a 
significant economic impact on a 
substantial number of small entities. 

After consideration of ail relevant 
matter presented, it is found that the 
revisions to the import regulations will 
tend to effectuate the declared policy of 
the Act. 

Pursuant to 5 U.S.C 553, it Is also 
found and determined upon good cause 
that it is impractical, unnecessary and 
contrary to the public interest to give 
preliminary notice prior to putting this 
rule into eflect, and that good cause 
exists for not postponing the effective 
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date of this action until 30 days after 
publication in the Federal Register 
because: (1) This action relaxes 
restrictions on importers by eliminating 
the size requirement for certain red- 
skinned round type of potatoes imported 
in containers containing 3 pounds or 
less; (2) section 8e of the Act requires 
import requirements for potatoes to be 
in conformity with the requirements of 
the marketing order with which imports 
most directly compete: (3) this action 
will allow importers to supply a growing 
market for smaller-sized potatoes; and 
(4) this action provides for a 30-day 
comment period and all comments 
timely received will be considered prior 
to the finalization of this action. 

List of Subjects in 7 CFR Part 948 

Marketing agreements. Potatoes. 
Reporting and recordkeeping 
requirements. 

List of Subjects in 7 CFR Part 980 

Food grades and standards, Imports. 
Marketing agreements, Onions. 

Potatoes. Tomatoes. 

For the reasons set forth in the 
preamble. 7 CFR Parts 948 and 980 are 
amended as follows: 

PART 948—IRISH POTATOES GROWN 
IN COLORADO 

1. The authority citation for 7 CFR 
part 948 continues to read as follows: 

Authority: Secs. 1~19,48 Stat. 31, as 
amended; 7 U.S.C. 601-874. 

§ 948.386 [Amended] 

2. Section 948.386 is amended by 
removing paragraph (h). 

PART 980—VEGETABLES; IMPORT 
REGULATIONS 

3. The authority citation for 7 CFR 
part 980 continues to read as follows: 

Authority: Secs. 1-19, 48 Stat. 31. as 
amended; 7 U.S.C. 601-874. 

4. Section 980.1 is amended by 
revising paragraphs (a)(2)(i) and (b)(1) to 
read as follows: 

[Note: This section will be published 
in the annual Code of Federal 
RegulationsY 

§ 980.1 Import regulations; Irish potatoes. 

(a) • * • 

( 2 ) ^ • 

(i) Imports of red-skinned, round type 
potatoes during the months of October 
through the following June are in most 
direct competition with the marketing of 
the same type potatoes produced in 
Area 2, Colorado (San Luis Valley) 
covered by Order No. 948, as amended 
(part 948 of this chapter): and during the 
months of July through September, the 
marketing of the same type of potatoes 


is in most direct competition with the 
same type as produced in the area 
covered by Order No. 946 (part 946 of 
this chapter). 

« « • • * 

(b) * * • 

(1) For the period October 1 through 
the following June of each marketing 
year, the grade, size, quality, and 
maturity requirements of Area No. 2. 
Colorado (San Luis Valley) covered by 
Marketing Order No. 948, as amended 
(part 948 of this chapter) applicable to 
potatoes of the red-skinned round type; 
and from July 1 through September 30 
each marketing year the grade, size, 
quality, and maturity requirements of 
Marketing Order No. 946 (part 946 of this 
chapter) shall be the respective grade, 
size, quality, and maturity requirements 
for imported red-skinned round type 
potatoes, except there shall be no size 
requirements for imported red-skinned 
round type of potatoes that are imported 
in containers containing a net weight of 
3 pounds or less, if the potatoes are U.S. 
No.l grade or better. 


Dated: July 2.1992. 

Robert C. Keeney, 

Deputy Director, Fruit and Vegetable 
Division. 

(FR Doa 92-16061 Filed 7-8-92; 8:45 am] 

BILUNG CODE 3410-02-M 


Agricultural Marketing Service 

7 CFR Part 981 
IFV-91-462FR) 

Almonds Grown in California; Changes 
to Administrative Rules and 
Regulations Concerning Eligible 
Charitable Outlets for Disposition of 
California Aimonds 

AGENCY! Agricultural Marketing Service. 
USDA. 

action: Final rule. 

summary: This final rule establishes a 
definition of “charitable outlet** in the 
administrative rules and regulations 
issued under the Federal marketing 
order for California almonds. Under 
certain conditions, handlers may receive 
credit against their assessments for 
distributing sample packets of almonds 
to charitable outlets. This change will 
clarify the meaning of a “charitable 
outlet’* for purposes of the creditable 
advertising program implemented under 
the order. The action was recommended 
by the Almond Board of California 
(Board), which is responsible for local 
administration of the order. 


EFFECTIVE DATE: August 10,1992. 

FOR Further information contact: 

Sonia N. Jimenez, Marketing Order 
Administration Branch. F&V. AMS, 
USDA. room 2523-S. P.O. Box 96456, 
Washington. DC 20090-6456; telephone: 
(202) 205-2830. 

SUPPLEMENTARY INFORMATION: This 
final rule is issued under marketing 
agreement and Order No. 981 (7 CFR 
part 981), both as amended, hereinafter 
referred to as the “order,** regulating the 
handling of almonds grown in 
California. The order is effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674). hereinafter referred to as the Act. 

This rule has been reviewed by the 
U.S. Department of Agriculture 
(Department) in accordance with 
Departmental Regulation 1512-1 and the 
criteria contained in Executive Order 
12291 and has been determined to be a 
“non-major** rule. 

This rule has been reviewed under 
Executive Order 12778, Civil Justice 
Reform. This action is not intended to 
have retroactive effect. This final rule 
will not preempt any State or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 8c(15)(A) of the Act, any handler 
subject to an order may file with the 
Secretary a petition stating that the 
order, any provision of the order, or any 
obligation imposed in connection with 
the order is not in accordance with law 
and requesting a modification of the 
hearing on the petition. After the hearing 
the Secretary would rule on the petition. 
The Act provides that the district court 
of the United States in any district in 
which the handler is an inhabitant or 
has his principal place of business, has 
jurisdiction in equity to review the 
Secretary's ruling on the petition, 
provided a bill in equity is filed not later 
than 20 days after date of the entry of 
the ruling. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA). the 
Administrator of the Agrfcultural 
Marketing Service (AMS) has 
considered^the economic impact of this 
action on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act. and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 
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Thus* both statutes have small entity 
orientation and compatibility. 

There are approximately 115 handlers 
of almonds who are subject to 
regulation under the marketing order 
and approximately 7.000 producers in 
the regulated area. Small agricultural 
producers have been defined by the 
Small Business Administration (13 CFR 
121.601) as those having annual receipts 
of less than $500,000, and small 
agricultural service firms are defined as 
those whose annual receipts are less 
than $3,500,000. The majority of handlers 
and producers of California almonds 
may be classified as small entities. 

This action amends § 981.441 of 
Subpart—Administrative Rules and 
Regulations. Section 981.41 of the order 
provides authority for crediting a 
handler’s direct expenditures for 
advertising against such handler’s 
assessment obligation. Section 
981.441 (d)(l)(i) of the rules and 
regulations allows handlers credit for 
distributing generic packages of 
almonds to charitable or educational 
outlets. Handlers must Hie claims with 
the Board in order to receive credit for 
the distribution of such sample 
packages. 

Heretofore, there has been no 
published definitions of ’’charitable 
outlet”. In the past. Board policy has 
been to use those charitable 
organizations described in the Internal 
Revenue Code (IRC), section 170(c) as a 
guideline in evaluating advertising 
claims. Such organizations are those to 
which contributions are tax deductible. 
They are listed in the Internal Revenue 
Service Publication No. 78. 

At its December 5,1991, meeting the 
Board recommended amending $ 981.441 
of the Administrative Rules and 
Regulations to specify that charitable 
outlets for which handlers may receive 
credit for distributing generic almond 
packets must be those charities 
described in the IRC. This action will 
clarify the definition of ”charitable 
outlet” contained in S 981.441(d)(l)(i) of 
the marketing order regulations. This 
action will not impose any additional 
economic, regulatory, or recordkeeping 
burden on handlers. 

This final rule is based on a 
recommendation of the Board, a 
comment received in response to a 
proposed rule on this matter, and upon 
other available information. The 
Department has decided that the criteria 
contained in section 170(c) of the IRC 
are appropriate to establish the 
deHnition of ’’charitable outlet” in the 
marketing order regulations. The IRC is 
widely known and establishes the most 
important requirements for charitable 
organizations to meet. Under this final 


rule, charitable outlets would include (1) 
a state or possession of the United 
States if the gift is made for public 
purposes; (2) certain corporations, 
trusts, community chests, funds, and 
foundations whi^ are organized and 
operated exclusively for religious, 
charitable, scientific, literary, 
educational or other listed purposes; (3) 
certain posts or organizations of war 
veterans; (4) certain domestic fraternal 
societies, oilers, and associations 
operating under a lodge system, and; (5) 
certain cemeteries and burial societies. 
The IRS publication No. 78 lists over 
350,000 organizations which have been 
determined to qualify for tax-deductible 
contributions under this definition. 

The proposed rule was published in 
the Feder^ Register on January 27,1992 
(57 FR 3032). Interested persons were 
invited to submit comments on the 
proposal until February 26.1992. One 
comment was received from an 
independent handler opposing the 
regulation. The commenter stated that 
handlers should be able to distribute 
almonds to any outlet that the handler 
believes is needy, regardless of whether 
the organization is registered with the 
Internal Revenue Service. The 
commenter also stated that a handler 
will not receive the recognition and 
goodwill if its charity contributions are 
distributed only among larger 
organizations that are described in the 
IRC. The Department believes that the 
description of the types of organizations 
in the IRC is broad enough to provide 
handlers with a large number of 
organizations to which they can make 
charitable donations. Hangers will not 
be restricted to donating to larger 
charities. 

The commenter also requested that 
the proposal be effective for future 
disposition of charitable packets and not 
be applied retroactively. This action is a 
regulatory promulgation of a Board 
policy that has been followed for the 
past several years, and does not change 
that policy. Tlius. this comment is 
denied. 

The Department has made a non¬ 
substantive revision to the text of the 
proposed rule to clarify the definition of 
’’charitable outlet.” 

After consideration of all relevant 
matters presented, the Board 
recommendation, the comment received, 
and other available information, it is 
found that the issuance of this rule will 
tend to effectuate the declared policy of 
the Act. 

Based on the above, the Administrator 
of the AMS has determined that this 
final rule will not have a significant 
economic impact on a substantial 
number of small entities. 


List of Subjects in 7 CFR Part 981 

Almonds. Marketing agreements. 

Nuts, Reporting and recordkeeping 
requirements. 

For the reasons set forth in the 
preamble, 7 CFR part 981 is amended as 
follows; 

PART 981—ALMONDS GROWN IN 
CALIFORNIA 

1. The authority citation for 7 CFR 
part 981 continues to read as follows: 

Authority: Secs. 1-19, 48 Stat. 31. as 
amended: 7 U.S.C 601-674. 

2. Section 981.441(d)(l)(i) is amended 
by revising the first sentence and adding 
a new sentence after the revised first 
sentence to read as follows; 

§ 981.441 Crediting for marketing 
promotion inctuding paid advertising. 



(i) For the distribution of sample 
packages containing one-h€df ounce or 
less of almonds to charitable or 
educational outlets. For the purposes of 
this section, the term ’’charitable outlet” 
means an organization to which a 
charitable contribution as defined in 
Section 170(c) of the Internal Revenue 
Code (26 U.S.C. Section 170(c)) may be 
made. * * * 

• « « * « 

Dated: July 2.1992. 

Robert C Keeney, 

Deputy Director, Fruit and Vegetable 
Division, 

|FR Doc. 92-16060 Filed 7-8-92; 8:45 am) 

BILLING CODE 341(Mk2-M 


NUCLEAR REGULATORY 
COMMISSION 

10 CFR Part 50 

RiN 3150-AD89 

Decommissioning Funding lor 
Prematurely Shut Down Power 
Reactors 

agency: Nuclear Regulatory 

Commission. 

action: Final rule. 

summary: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations on the timing of the 
collection of funds for decommissioning 
for those nuclear power reactors that 
have shut down before the expected 
ends of their operating lives. These 
amendments require that the NRC 
evaluate decommissioning funding T>lans 
for power reactors that shut down 
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prematurely on a case-by-case basis. 
The NRCs evaluation would take into 
account the specific safety and financial 
situations at each nuclear power plant. 
EFFECTIVE DATE: August 10. 1992. 

FOR FURTHER INFORMATION CONTACT: 
Robert Wood, Office of Nuclear Reactor 
Regulation, U.S. Nuclear Regulatory 
Commission. Washington, DC 20555, 
telephone (301) 504-1255. 
SUPPLEMENTARY INFORMATION: 

Background 

On June 27, 1988 (53 FR 24018), the 
NRC published a final rule that 
amended 10 CFR parts 30.40. 50, 51. 70. 
and 72. This final rule established 
several acceptable methods by which 
power reactor licensees may provide 
assurance that they will have sufficient 
funds to decommission their plants by 
the time the plants are permanently shut 
down (53 FR 24043). In considering this 
final rule, the Commission 
acknowledged that, in certain instances, 
reactors might be permanently shut 
down before completing the full term of 
their operating lives. However, because 
the Commission determined that such 
instances would be infrequent, it did not 
explicitly include remedies for this 
situation in the final rule. 

In establishing the June 27,1988, final 
rule, the Commission recognized that 
power reactor licensees generally have 
access to significant amounts of 
financial capital and are closely 
regulated. Therefore, the Commission 
allowed these licensees the option of 
accumulating decommissioning funds 
over the projected operating life of the 
facility rather than requiring that these 
funds be available or guaranteed prior 
to operation, or at some time before the 
end of the projected operating life of the 
facility. The Commission recognized the 
risk that, if some reactors did not 
operate for their entire operating lives, 
those licensees might have insufficient 
decommissioning funds at the time of 
permanent shutdown. 

After the NRC published the June 27. 
1988. final rule, four power reactor 
facilities shut down prematurely: The 
Fort St. Vrain Nuclear Generating 
Station, the Yankee Rowe Nuclear 
Power Station, the Rancho Seco Nuclear 
Generating Station, and the Shoreham 
Nuclear Power Station. The NRC staff 
sought the Commission's guidance on 
the appropriate period for collecting 
funds to compensate for any shortfall of 
decommissioning funds for plants such 
as these that shut down prematurely. 
The Commission elected to determine 
the appropriate collection period for any 
decommissioning funding shortfall for 
prematurely shut down power reactors 


on a case-by-case basis. As part of its 
decision, the Commission directed the 
NRC staff to prepare a rulemaking that 
would codify this case-by-case 
approach. A proposed rule implementing 
this approach was published in the 
Federal Register on August 21,1991 (56 
FR 41493). 

Analysis of and Response to Comments 

The NRC received 17 comments in 
response to the proposed rule. Eleven 
comments were from NRC-licensed 
electric utilities; two from utility trade 
groups; one from a utility counsel; two 
from bond rating/investment advisory 
companies; and one from a public 
interest group. 

Except for the comment from the 
public interest group, all comments 
supported that part of the proposed rule 
that would allow the period of funds 
accumulation for a prematurely shut 
down reactor to be determined on a 
case-by-case basis. However, most 
utilities and their representatives 
opposed the guidance in the preamble to 
the proposed rule that would use a bond 
rating of “A** as a criterion for 
determining the future solvency of and 
thus the extent of the funding period for 
a licensee with a prematurely shut down 
power reactor. 

1. Comment: The use of bond ratings. 

The commenters offered a variety of 
reasons why they considered bond 
ratings, particularly at the *'A*’ level, to 
be inappropriate for judging a licensee's 
ability to pay for decommissioning for a 
prematurely shut down reactor. These 
reasons included the following: 

(1) Bond ratings are too restrictive and 
do not allow for variations in licensees 
situations as contemplated by the case- 
by-case aoproach- 

(2) Bond rating may not be an 
accurate indicator of a licensee's future 
ability to pay for decommissioning. 

(3) Not all licensees issue debt that is 
rated. In the case of poser plants with 
several owners, owners will likely have 
different ratings. 

(4) Bond ratings would likely decline 
by virtue of a premature reactor 
shutdown, thus precipitating further 
financial problems and further 
downratings. 

(5) Differences in ratings by different 
services or for different dasses of debt 
issues were not addressed. 

(6) Reliance on bond ratings may 
result in unsound business decisions to 
avoid accelerated fund accumulation or 
may discourage use of the SAFSTOR 
decommissioning option. 

(7) A *‘BBB " rating, or equivalent, is 
still considered investment grade and is 
used as a criterion in Regulatory Guide 


1.159 * and Appendix A to 10 CFR part 
30. 

(8) A one-year trigger period is too 
short and may be disruptive. 

(9) Possible adverse tax consequences 
may accrue if accelerated payments are 
required. 

Response: The NRC continues to 
believe that bond ratings can serve as 
one of several criteria to estimate the 
ability of a licensee to pay future 
decommissioning costs. The NRC did 
not intend that this rule set a mandatory 
requirement that a minimum "A” rating 
must be met before the NRC would 
approve funding into a shut down 
reactor's safe storage period. Rather, 
one reason the "A" rating criterion was 
proposed was to serve as a screening 
test of whether additional financial data 
was required to determine whether the 
licensee should be allowed to fund 
decommissioning into a storage period. 

If a licensee met this criterion, the 
licensee would not have to prepare and 
submit additional documentation of its 
financial situation to be allowed to fund 
decommissioning into a storage period. 

A benefit of the proposed screening test 
was a potential saving of licensee and 
NRC resources to develop and review 
the additional financial data. 

With respect to the level of rating (i.e., 
“A" vs “BBB" or equivalent), the 
preamble to the proposed rule presented 
a rating of *'A" as a threshold below 
which a licensee would be required, if 
other criteria were not met. to accelerate 
payment of any decommissioning 
funding shortfall. The staff chose an “A" 
rating because a downrating from '’A" 
to **BBB" would allow a licensee to 
secure funds or meet other criteria while 
its rating was still investment grade. To 
that extent, an ‘*A" rating is not 
inconsistent with the use of *‘BBB" 
ratings in Regulatory Guide 1.159 and 
appendix A to 10 CFR part 30. In 
Re^latory Guide 1,159, a **BBB*’ bond 
rating was used as a minimum suggested 
standard for a mixed portfolio of 
investments in a decommissioning trust. 
Because of investment diversification, a 
“BBB" investment standard represents a 


* Regulatory Guide 1.158 ia available for 

inspection and copying for a fee at the 
CommistkHi's Public Document Room 2120 L Street. 
N.W.. (Lower Level). Washington. D.C Copies of 
issued guides may be purchased from the 
Covenunent Priotipg Office at the current GPO 
price. Information on current GPO prices may be 
obtained by contacting the Superintendent of 
Documents. U.S. Government Printing Office. P.O. 
Box 37082. Washington. D.C. 20013-2171. Issued 
guides may also be purchased from the National 
Technical Information Service on a standing order 
basis. Details on this service may be obtaini^ by 
writing NT1S. 5825 Port Royal Road. Springfield. VA 
22161 
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relatively low level of financial risk. 
Similarly, appendix A of part 30 used a 
*‘BBB** rating as a minimum for a parent 
company of a licensee to guarantee 
decommissioning costs. Because a 
parent company is a separate legal 
entity from its subsidiary, the NRC 
would potentially have access to two 
sources of funds (the licensee and its 
parent) thus reducing the risk of 
decommissioning funding shortfalls. For 
this reason, the NRC disagrees that an 
“A** bond rating standard is too 
stringent as a screening test. 

For these reasons, the NRC will 
continue to use the *'A*' bond rating as a 
screening test for determining the 
decommissioning funding period for 
prematurely shut down power reactors. 
If a power reactor licensee cannot pass 
the initial screening test, or if it has 
passed the screening test but 
subsequently loses its **A'* bond rating, 
this licensee could still be allowed to 
fund into the storage period by meeting 
other criteria as described below. 

These criteria include: 

(1) A licensee's financial history 
including its past funding of reactor 
safety expenditures: 

(2) The local rate regulatory 
environment and other relevant State 
laws including public utility commission 
(PUC) commitments: 

(3) The number of other generating 
plants, both nuclear and non-nuclear, in 
its system. This is another way of 
measuring the relative impact of 
decommissioning costs on a particular 
licensee's finances; and 

(4) Other factors that a licensee can 
demonstrate as being relevant. 

The NRC wishes to clarify that it 
assumes that most licensees with *'BBB" 
bond ratings would still be able to 
obtain NRC approval of 
decommissioning funding into the safe 
storage period for a prematurely shut 
down reactor. This is because most 
licensees will be able to successfully 
meet the other criteria described above 
even if they are unable to pass the **A*’ 
bond rating screening test. Recent 
exemptions issued to two prematurely 
shut down plants (Rancho Seco and 
Shoreham) indicate that bond ratings 
are only one of several factors that the 
NRC will use to determine whether a 
licensee has demonstrated reasonable 
assurance of its ability to pay 
decommissioning costs. Fmally, this 
discussion on the use of bond ratings is 
intended as non-binding guidance only: 
this final rule includes no such detailed 
criteria. 


2, Comment- It is not necessary to 
require that all funds should be 
available in external funds or 
guaranteed by the time final 
dismantlement activities commence. 

A few commenters disagreed with the 
NRC's statement that all funds are 
required to be available or guaranteed 
in external funds by the time final 
dismantlement activities commence. 
Some commenters hypothesized 
scenarios in which relatively small 
funding shortfalls may be covered in 
rates already approved by a licensee's 
PUC or the Federal Energy Regulatory 
Commission (FERC) prior to actual 
collection. In this situation, funds, 
although not strictly available at the 
time final dismantlement activities 
commence, would have a high degree of 
assurance of being obtained by the time 
the licensee needed to complete the 
dismantlement activities. Another 
commenter suggested that the NRC's 
requirement of full funding prior to the 
start of final dismantlement operations 
is inconsistent with a case-by-case 
approach. This commenter recommends 
that licensees be required to provide 
assurance that funds are available to 
complete specific dismantlement 
activities, rather than the entire 
dismantlement process. 

Response: The NRC disagrees with 
recommendations that the NRC should 
abandon its general policy of requiring 
all funds needed for decommissioning 
be available prior to the start of final 
dismantlement. As described in the 
proposed rule (56 FR 41493), the June 27. 
1968, final rule clearly requires funds at 
the time of permanent end of operations. 
Section 50.75(e)(1) defines the three 
methods of financial assurance 
acceptable for power reactor licensees. 
Two of the methods, prepayment and 
surety or insurance, provide all funds by 
the time of permanent shutdown. The 
third acceptable method, an external 
sinking fund, is deBned as "a fund 
established and maintained by setting 
funds aside periodically in an account 
segregated from licensee assets and 
outside the licensee's administrative 
control in which the total amount of 
funds would be sufficient to pay 
decommissioning costs at the time 
termination of operation is expected." 

This requirement was imposed to 
avoid a situation where lack of funds 
could delay and degrade the 
decommissioning process to the 
detriment of public health and safety. 
Although the dismantlement process can 
be completed in discrete stages, the 
potential unavailability of funds at a 
later stage may conceivably affect the 
dismantlement process at an earlier 


stage by creating incentives to "cut 
comers." Thus, this requirement was not 
altered in the proposed rule on funding 
for plants that shut down prematurely 
and will remain in the final rule. 

3. Comment-Accelerated funding when 
there is a risk of premature shutdown. 

One commenter asked the NRC to 
allow accelerated funding in cases 
where there is a risk of premature 
shutdown. This commenter specifically 
referred to its request for FERC to 
accelerate funding over a shorter period 
than the Bll remaining operating life so 
that adequate funds would be available 
at the time of permanent shutdown. The 
commenter also indicated that its 
request was denied by FERC. 

Response: The NRC strongly supports 
any effort by its licensees to accelerate 
funding, especially when a serious 
possibility of prematiu^ shutdown is 
anticipated. The NRC further believes 
that existing regulations (i.e., 10 CFR 
50.75(e)) would allow accelerated 
funding and that, in appropriate 
circumstances, accelerated funding 
could be ordered if necessary of 
desirable for safety. In any case, the 
NRC would defer to FERC or the 
appropriate PUC for the appropriate rate 
treatment of accelerated funding. 

4. Comment- Amending 10 CFR 50.82 to 
clarify issuance of possession-only 
licenses and other procedural aspects of 
decommissioning. 

One commenter recommended that 
§ 50.82 be amended to indicate the 
timing and procedures for 
decommissioning. The commenter 
requests that the NRC specify when it 
will issue a possession-only license or 
other license amendments to permits 
scaling back site operations. 

Response: The NRC is evaluating its 
regulations concerning decommissioning. 
and is considering issuing proposed 
amendments to clarify its procedures in 
the areas suggested by the commenter. 

To expedite this rule, however, the NRC 
will consider the timing of possession- 
only licenses and other license 
amendment procedures as part of a 
separate rulemaking action. 

5. Comment The cose-by-case approach 
* fails to provide sufficient protection to 
die public's health and safety ." 

A commenter argues that many plants 
will shut down prematurely in the future 
and safe storage is neither risk free nor 
cheap. Thus, adequate funds for safe 
storage must be assured, in addition to 
funds for actual decommissioning. 
Therefore, plants must have adequate 
funding available for the time of 
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shutdown and not be allowed to fund 
into the safe storage period. Further, this 
commenter asserts that **A” bond 
ratings are inadequate because **in 
many instances, utility (and other) 
bonds have gone from investment grade 
status to junk or default status in one 
step." In the event of a precipitating 
incident such as an accident, "there is 
no likelihood at all that the derating 
process will be gradual This 

commenter concludes by stating that the 
NRC "should determine how to insure, 
in each and every case, that adequate 
funds are available." 

Response: This commenter makes 
several assertions to support the 
commenter's opposition to funding 
during a safe storage period. These 
assertions, however, are not supported 
by facts. It is not true that most bond 
ratings, especially for electric utilities, 
move quickly through several categories 
of ratings. The process is almost always 
gradual and. therefore, would almost 
always give the NRC time to take steps 
to assure the adequacy of fundings 
during a storage period. In addition, this 
conunenter also ignores NRCs 
requirement that its power reactor 
licensees carry accident recovery 
insurance of at least $1.06 billion (10 
CFR 50.54(w)) to provide a source of 
funds for accident cleanup and 
decontamination. This requirement 
reduces the likelihood that premature 
decommissioning resulting from an 
accident would be particularly 
financially stressful. 

More importantly, the NRC would, as 
stated, evaluate each instance of 
premature decommissioning on a case* 
by^case basis. The criteria discussed 
above provides the NRC with a variety 
of measures to assure the adequacy of 
funding. The case-by-case approach that 
is being adopted in this rule allows the 
NRC to consider the participation 
financial situation for each licensee that 
shuts down its power reactor before the 
expected end of operation life. In spite 
of the commenter’s assertions, the 
Commission does not expect this to be a 
frequent occurrence. When it does 
occur, in most situations the majority of 
decommissioning funds will have been 
collected during the operating life of the 
shut down reactor. Most licensees 
currently have substantial amounts 
collected and would, at the least, be 
able to fund activities necessary to 
place a shut down reactor into safe 
storage. Whatever funding shortfall 
remains can be collected or guaranteed 
in a time frame and through funding 
mechanisms commensurate with a 
licensee's fmancial situation. As that 


financial situation changes, the licensee, 
under NRC monitoring, would alter 
funding methods accordingly. 

For the reasons presented in the 
discussion of Issues raised, the NRC is 
issuing this final rule as proposed. 

Finding of No Significant Environmental 
Impact Availability 

This hnal rule clarifies 
decommissioning funding arrangements 
for those licensees whose power 
reactors are shut down prematurely. 

This action is required so that the 
Commission may evaluate on a case-by¬ 
case basis the unique financial situation 
that could confront those licensees. The 
Commission would continue its 
requirements for assurance of 
decommissioning costs but could alter 
the timing of funds collection according 
to a licensee's individual financial 
situation. The Commission believes that 
if utility licensees were required to have 
all funds for decommissioning by the 
time of permanent shutdown as required 
by the existing rule, some utilities could 
be unnecessarily financially stressed 
without significantly increasing the 
protection of the public health and 
safety and of the environment. 

Neither this action nor the alternative 
of maintaining the existing rule would 
significantly affect the environment. 
Although changes in the timing of 
collection of funds for decommissioning 
prematurely shut down power reactors 
may affect the financial arrangements of 
licensees and may have economic and 
social consequences, they would not 
alter the efi^ect on the environment of 
the licensed activities considered in the 
final rule published on June 27,1988 (53 
FR 24018) as analyzed in the Final 
Generic ^vironmental Impact 
Statement on Decommissioning of 
Nuclear Facilities (NUREG-0586, August 
1988).^ The alternative to this action 
would not significantly affect the 
environment Therefore, the Commission 
has determined, under the National 
Environmental Policy Act of 1969, as 
amended, and the Commission's 
regulations In subpart A of 10 CFR part 
51, that this final nile %vill not be a major 
Federal action significantly affecting the 
quality of the human environment and 
therefore an environmental impact 
statement is not required. No dther 


* Copies of NUREG-OSas may be purchased from 

the Superintendent of Documents, U.S. CovemiDent 
Printing OfHce. P.O. Box 37062. Washington. D.C. 
20013>7062. Copies are also available fri^ the 
National Technical Information Service. S285 Port 
Royal Road SpringfiekL VA 22161. A copy is also 
available for Inspection and copying for a fee in the 
NRC Public Document Room. 2120 L Street NW.. 
(Lower Levels Washington. DC 


agencies or persons were contacted for 
this action, and no other documents 
related to the environmental impact of 
this action exist. The foregoing 
constitutes the environmental 
assessment and finding of no significant 
impact for this final rule. 

Paperwork Reduction Act Statement 

This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seg.) Existing requirements were 
approved by the Office of Management 
and Budget, approval number 3150-0011. 

Regulatory Analysis 

On June 27.1988 (53 FR 24018), the 
NRC published in the Federal Register a 
final rule amending 10 CFR parts 30. 40. 
50. 51, 70 and 72 regarding general 
requirements for decommissioning 
nuclear facilities. In that rule, the 
Commission provided the option that 
power reactor licensees may collect 
funds for decommissioning over the 
projected operating life of the facility 
but required that all funds needed for 
decommissioning be accumulated by the 
time of permanent shutdown. Under the 
existing rule, power reactor licensees 
that shut down prematurely would not 
have the remaining term of the operating 
license to accumulate decommissioning 
funds and could be unduly burdened 
financially if required to raise all 
remaining decommissioning funds 
shortly after shutdown. Consequently, 
the NRC will evaluate the schedule for 
collecting decommissioning funds for 
prematurely shut down facilities on a 
case-by-case basis. A case-by-case 
approach allows the NRC to evaluate 
the particular financial circumstances of 
each affected licensee while continuing 
to ensure that the public health and 
safety and the environment are 
adequately protected. This final rule 
would generally reduce financial costs 
for those licensees allowed to extend 
the collection period of 
decommissioning funds. 

This final rule would not create 
substantial costs for other licensees. The 
rule will not signficantly affect state and 
local governments and geographical 
regions, or the environment, or create 
substantial costs to the NRC or other 
Federal agencies. The foregoing 
discussion constitutes the regulatory 
analysis for this final rule. 

Regulatory Flexibility Certification 

As required by the Regulatory 
FlexibUity Act of 1980. 5 U.S.C. 605(b). 
the Commission certifies that this final 
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rule will not have a significant impact 
upon a substantial number of small 
entities. The rule will potentially affect 
licensees of approximately 118 nuclear 
power reactors. Nuclear power plant 
licensees do not fall within the 
definition of small businesses as defined 
in Section 3 of the Small Business Act. 

15 U.S.C. 632, the Small Business Size 
Standards of the Small Business 
Administrator (13 CFR part 121), or the 
Commission's Size Standards (50 FR 
50241: December 9.1985). 

Backnt Analysis 

The NRC has determined that this 
final rule does not impose a backfit as 
defined in 10 CFR 50.109(a)(1). 

Therefore, a backBt analysis is not 
required for this rule. 

List of Sabjects in 10 CFR Part 50 

Antitrust. Classified information. 
Criminal penalty. Fire protection. 
Incorporation by reference. 
Intergovernmental relations. Nuclear 
power plants and reactors, Radiation 
protection. Reactor siting criteria. 
Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974. 
as amended, and 5 U.S.C. 552 and 553. 
the NRC is adopting the following 
amendment to 10 CFR part 50. 

PART 50—DOMESTIC LICENSING OF 
PRODUCTION AND UTILIZATION 
FACtLlTIES 

1. The authority citation for part 50 
continues to read as follows: 

Authority: Secs. 102,103,104,105,161.182, 
183,186,189, 68 Stat 936, 937. 938, 948, 953, 
954. 955, 956. at amended, sec. 234, 83 Stat 
1244, as amended (42 U.S.C. 2132. 2133. 2134, 
2135. 2201. 2232, 2233. 2236. 2239. 2282); secs. 
201 as amended. 202,206. 88 Stat 1242 as 
amended 1244.1248 (42 U.S.C 5641. 5642. 
5846). 

Section 50.7 also issued under Pub. L 95- 
801. sec. 10, 92 Stat 2951 (42 U.S.C 5851). 
Section saiO also issued under secs. 101.165, 
68 Stat. 938.955, as amended (42 U.S.C 2131, 
2235); sec. 102. Pub. L 91-190, 83 Stat. 853 (42 
U.S.C 4332). Sections 50.13, 50.54{dd). and 
5Ql103 also issued under sec. 108, 68 Stat. 939, 
as amended (42 U.S.C 2138). Sections 50.23. 
50.35, 50.55, and 50.56 also issued under sec. 
185.68 Stat 955 (42 U.S,C 2235). Sections 
50.33a. 50.S5a and Appendix Q also issued 
under sec, 102, Pub. L 91-190, 83 Stat. 853 (42 
U.S.C 4332). Sections 50.34 and 50.54 also 
issued under sec. 204, 68 Stat 1245 (42 U.S.C. 
5844). Sectiofis 50.58. 50.91. and 50.92 also 
issued under Pub. L 97-415. 96 Slat 2073 (42 
U.S.C 2239). Section 50.78 also issued under 
sec, 122.68 Stat 939 (42 U.S.C 2152). Sections 


50.80-50.81 also issued under sec. 184. 68 Stat 
954, as amended (42 U.S.C 2234). Appendix F 
also issued under sec. 187, 68 Stat. 995 (42 
U.S.C 2237). 

For the purposes of sec. 223, 66 Stat. 958. as 
amended (42 U.S.C. 2273): §§ 50.5, 50.48 (a) 
and (b). and 50.54(c) are issued under sec. 
161b. 68 Stat. 948. as amended (42 U.S.C. 
2201(b)): §§ 50 5. 50.7(a). 50.10(a)-(c). 50.34 (a) 
and (ej. 50.44(a)-(c). 50.46 (a) and (b), 

50.47(b). 50.48 (a), (c). (d), and (e). 50.49(a). 
50.54 (a), (i). (i).(l). (iHn). (p). (q). (t). (v). and 
(y). 50.55(0. 50.55a(a),(c}-(e). (g). and (h). 
50.59(c). 50.60(a). 50.62(b). 50.64(b). 50.65, and 
50.80 (a) and (b) are issued under sec. 161i. 88 
Stat. 949, as amended (42 U,S.C. 2201(i)): and 
§§ 50.49(d), (h). and (j). 50.54 (w). (z). (bb). 
(cc), and (dd). 5a55(e). 50.59(b). 50.81(b). 
5a02(b), 50.70(a), 50.71 (a)-(c) and (e). 

50J2(a). 5a73 (a) and (b). 50.74, 50.78. and 
50.90 are issued under sec. 181o, 68 Stat. 950. 
as amended (42 U.S,C. 2201(o)). 

2. Section 50.82 is amended by 
revising paragraph (a) to read as 
follows: 

S S0.82 AppHcation for termination of 
license. 

(a) Any licensee may apply to the 
Commission for authority to surrender a 
license voluntarily and to decommission 
its facility. For a facility that 
permanently ceases operation after July 
27.1988. this application must be made 
within two years following permanent 
cessation of operations, and in no case 
later than one year jH^ior to expiration of 
the operating license. Each application 
for termination of license must be 
accompanied, or preceded, by a 
proposed decommissionmg plan. For a 
facility which has permanently ceased 
operation prior to July 27,1988, 
requirements for contents of the 
decommissioning plan as specified in 
paragraphs (b) through (dj of this section 
may be modified with approval of the 
Commission to reflect the fact that the 
decommissioning process has been 
initiated previously. For a facility which 
has permanently ceased operation 
before the expiration of its operating 
license, the collection period for any 
shortfall of funds will be determined, 
upon application by the licensee, on a 
case-by-case basis taking into account 
the specific financial situation of each 
licensee. 

« * • * * 

Dated at Rockville, Maryland this 26th day 
of June. 1992, 

For the Nuclear Regulatory Commission, 
lames M. Taylor. 

Executive Director for Operations. 

[PR Doc, 92-16133 Filed 7-8-02; 8:45 am) 
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FEDERAL RESERVE SYSTEM 
12 CFR Part 225 
[Regulation Y; Docket No. R-0698] 
RIN7100-AB13 

Bank Holding Companies and Change 
In Bank Control Investment Advisory 
Activities 

agency: Board of Governors of the 
Federal Reserve System. 
action: Final rule. 

SUMMARY: The Board is revising its 
interpretive rule regarding investment 
advisory activities of bank holding 
companies to provide expressly that a 
bank holding company or its nonbank 
subsidiary may act as an agent for 
customers in the brokerage of shares of 
an investment company advised by the 
holding company or any of its 
subsidiaries. In addition, the revision 
will provide that a bank holding 
company or its nonbank subsidiary may 
provide investment advice to customers 
regarding the purchase or sale of shares 
of an investment company advised by a 
holding company affiliate. In both 
instances, the Board requires certain 
disclosures to be made to address 
potential conflicts of interests or 
adverse effects. 

EFFECTIVE DATE: August 10, 1992. 

FOR FURTHER INFORMATION CONTACT: 
Scott G. Alvarez. Associate General 
Counsel (202/452-3563). or Thomas M 
Corsi, Senior Attorney (202/452-3275). 
Legal Division: or Ro^rt S. Plotkin. 
Assistant Director (202/452-2782), 
Division of Banking Supervision and 
Regulation, Board of Governors of the 
Federal Reserve System. For the hearing 
impaired on/y. Telecommunication 
Device for the Deaf (TDD), Dorothea 
Thompson (202/452-3544). Board of 
Governors of the Federal Reserve 
System. 20th and C Streets, NW., 
Washington, DC 20551. 

SUPPLEMENTARY INFORMATION: 

Background 

In 1971, the U.S. Supreme Court held 
that the operation of a mutual fund by a 
national bank was prohibited by the 
Glass-Steagall Act because it involved 
the bank in prohibited securities 
underwriting and distributing activities.* 
Subsequent to the Court’s decision, the 
Board amended its Regulation Y to 
permit a bank holding company to 
furnish investment advice to an open- 
end investment company (i.e, a mutual 


• Investment Company Institute v. Camp, 401 U.S 
617(1971). 











30388 


Federal Register / Vol. 57, No. 132 / Thursday, July 9, 1992 / Rules and Regulations 


fund) and to sponsor, organize, and 
advise closed-end investment 
companies. Concurrently the Board 
adopted an interpretive rule outlining 
the types of relationships the Board 
believed a bank holding company may 
have with a mutual fund and a closed- 
end investment company consistent 
with the Glass-Steagall Act. This 
interpretive rule (12 CFR 225.125) 
governs the manner in which a bank 
holding company that has obtained 
Board approval under section 4(c)(8) of 
the Bank Holding Company Act (BHC 
Act) to conduct investment advisory 
activities may conduct those activities. 
The Board’s interpretive rule has been 
upheld by the U.S. Supreme Court.* * 
Paragraph (h) of the Board’s 
interpretive rule regarding investment 
advisory activities states that a bank 
holding company may not engage in the 
"sale or distribution” of shares of an 
investment company advised by the 
bank holding company or one of its 
nonbank subsidiaries.® 

Since the time the interpretive rule 
was issued, the Board has determined, 
and the Supreme Court has agreed, that 
a company or bank engaged in securities 
brokerage activities is not engaged in 
the ’’issue, flotation, underwriting, 
public sale, or distribution of securities” 
for purposes of the Glass-Steagall Act.^ 
The Board has also determined, and the 
U.S. Court of Appeals has agreed, that 
the provision of the combination of 
investment advice and securities 
brokerage services to a customer by an 
affiliate of a member bank does not 
implicate the prohibition, contained in 
section 20 of the Glass-Steagall Act, of 
the ’’public sale” of securities.® 

In June 1990, the Board requested 
public comment® on a proposal to revise 
its interpretive rule to indicate that the 
reference in paragraph (h) of that rule to 
“sale or distribution” of shares of 
investment companies advised by the 
bank holding company or its subsidiary 
does not prohibit a bank holding 
company or its nonbank subsidiary from 
acting solely as agent for the account of 
customers in the purchase or sale of 
shares of these investment companies. 
Acting by order on a specific 


• Board of Governors v. investment Company 
institute, 450 U.S. 46 (1981). 

*12 CFR 225.125(h). 

* BankAmerica Corporation. 69 Federal Reserve 
Bulletin 105.114 (1963). ofpd. Securities industry 
Association v. Board of Governors, 468 U.S. 207 
(1984). 

* National Westminster Bonk PLC, 72 Federal 
Reserve Bulletin 564 (1986), offdA, Securities 
industry Association v. Board of Governors, 821 F. 
2d 810, 811 (D.C. Cir. 1987). cert, denied. 108 S. Ct, 
697 (1988). 

• 55 FR 25849. )une 25.1990. 


application, the Board has already 
determined that the practices at which 
the prohibition against “sale or 
distribution” of shares of investment 
companies is directed are not present 
where the nonbank affiliate proposes to 
act only as agent for customers desiring 
to purchase or sell shares of an 
investment company advised by a bank 
affiliate. Norwest Corporation, 76 
Federal Reserve Bulletin 79 (1990) 
[Norwest], 

In its request for public comment, the 
Board also proposed to permit a bank 
holding company or its nonbank 
subsidiary to provide investment advice 
to customers regarding the purchase or 
sale of shares of an investment company 
advised by a holding company affiliate. 
In addition, the Board proposed to 
remove other restrictions in paragraph 
(h) of the interpretive rule, including 
restrictions on the ability of a bank 
holding company to make prospectuses 
availaWe to customers.^ 

In order to address the potential for 
conflicts of interest or other adverse 
effects, the Board proposed that any 
bank holding company that provides 
advice or brokerage services to 
customers regarding an investment 
company advised by an affiliate shall 
disclose such dual roles to customers; 
shall caution customers to read the 
prospectus of an investment company 
before investing in the investment 
company; and shall advise customers in 
writing that the investment company’s 
shares are not deposits, are not 
obligations of any bank, are not insured 
by the Federal Deposit Insurance 
Corporation (FDIC), and are not 
endorsed or guaranteed in any way by 
any bank (unless such is the case). 

Proposal os Adopted 

The Board has determined to adopt 
the revision substantially as proposed, 
with certain modifications made to 
address matters raised by the 
commenters. In order to address any 
potential adverse effects, the Board has 
determined that a bank holding 
company or nonbank subsidiary of the 
holding company must make the 
disclosures discussed above when the 
company or subsidiary provides a 
customer with securities brokerage or 
investment advisory services (either 


The Board also requested comments on whether 
it was appropriate, as a genera) matter, to amend 
paragraph (g) of the interpretive rule, which limits 
transactions between a bank holding company or its 
subsidiaries and an investment company advised by 
the bank holding company. The Board received 
genera) comments on this matter. The Board has not 
determined to amend paragraph (g) at this time and 
will consider whether to amend paragraph (g) in a 
separate proceeding. 


separately or in combination) in 
connection with shares of any mutual 
fund or closed-end investment company 
advised by the bank holding company or 
any of its bank or nonbank subsidiaries. 

The Board also believes that the 
officers and employees of a holding 
company bank that is permitted under 
relevant law and by its primary 
supervisor to provide advice or 
brokerage services to customers 
regarding the purchase of shares of an 
investment company advised by a 
nonbank affiliate of the bank should 
disclose the role of the nonbank affiliate 
and make the other types of disclosures 
required by the Board to be made by a 
bank holding company that provides 
these services. These disclosures are 
already required by the Office of the 
Comptroller of the Currency (OCC) for 
national banks. To the extent that a 
state-chartered bank owned by a bank 
holding company engages in providing 
advisory or brokerage services to bank 
customers in connection with an 
investment company advised by the 
bank holding company or a nonbank 
affiliate, but is not required by the 
bank's primary regulator to make 
disclosures comparable to the 
disclosures required to be made by a 
bank holding company providing such 
services, the Board believes that every 
bank holding company should require its 
subsidiary bank(s) to make the 
disclosures required by the Board to be 
made by the bank holding company. 

Response to Public Comments 

In response to its proposal, the Board 
received 29 comments from interested 
individuals and organizations, with 28 
comments in favor and one opposed to 
the proposal. The principal issues raised 
by the comments are discussed below. 

Authority to Make Proposed Revision 

One commenter opposed the proposed 
revision to paragraph (h) of the 
interpretive rule. This conunenter 
maintains that activities permitted 
under the proposal would constitute the 
public sale or distribution of securities 
in violation of section 20 of the Glass- 
Steagall Act (12 U.S.C. 377). The 
commenter also argued that the 
proposal would authorize activities that 
would not be a proper incident to 
banking for purposes of section 4(c)(8) of 
the BHC Act, because the adverse 
effects of engaging in the activities 
would outweigh public benefits. 

The remaining 28 commenters favored 
adoption of the Board’s proposal. 
Thirteen commenters argued that 
permitting bank holding companies to 
provide brokerage services and 
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investment advice to customers 
regarding investment companies 
advised by holding company affiliates 
does not violate the Glass-Steagall Act 
as interpreted by the U.S. Supreme 
Court and other courts. These 
commenters also argue that significant 
public benefits would result from the 
proposal including additional 
convenience to consumers, increased 
efficiency, and an increase in 
competition, and that potential adverse 
effects are adequately addressed 
through proper disclc^ures to customers 
and compliance with applicable 
securities laws. 

The Boards interpretive rule indicates 
that the Board intends that a bank 
holding company that has received 
approval under section 4(c)(8) of the 
BHC Act to conduct investment 
advisory activities may exercise all 
functions permitted to be exercised by 
an “investment adviser” under the 
Investment Company Act of 1940, except 
to the extent limited by the Glass- 
Steagall Act As explained above, the 
Supreme Court has determined that the 
kinds of activities authorized by the 
proposed revision do not represent the 
underwriting, public sale, or distribution 
of securities or any other activity 
prohibited by the Glass-Steagall Act for 
banks and their afHliates. In addition, 
the OCC has similarly determined that 
these activities are permissible for 
national banks under the National Bank 
Act. The OCC has also previously 
determined diat the Glass-Steag^ Act 
does not prohibit a national bank from 
providing investment advice to 
customers and conductinj; securities 
brokerage activities for customer 
purchases of an investment company 
advised by the natk3nai bank.® this 
basis, the Board has determined that a 
bank bolding company is not prohibited 
by the Glass-Steagall Act from providing 
brokerage and advisory services to 
customers regarding an investment 
company advised by the bank holding 
company or any of its bank or nonbank 
afniiates. 

For the reasons explained in previous 
Board orders and suggested by 
commenters in connection with this 
proposal the Board also believes that 
these activities are permissible under 
section 4(c)(8) of the BHC Act. The 
Board has previously determined that 
the provision of securities brokerage 
activities and investment advisory 
activities, separately or in combination. 


• See. e.g., Letler. deted December 9.1987, from I- 
Michae) Shepherd. Senior Deputy Comptroller for 
Corporate and Economic Proems regarding First 
Union National Bank of North Carolina. 


is closely related to banking under 
section 4(c)(8) of the BHC Act 

The Board also believes that 
compliance with applicable securities 
laws and the supplemental disclosures 
required by the ^ard address the 
potential adverse effects from these 
activities and that, on this basis, the 
public benefits of the brokerage and 
advisory activities permitted outweigh 
potential adverse effects. The Board has 
previously expressed concern regarding 
the potential that members of the public 
might be confused as to whether the 
securities they are purchasing are 
federally insured or are obligations of a 
bank, and the potential that the public 
might link die economic fortunes of a 
mutual fund with a bank. The Board 
believes that the disclosure 
requirements implemented in this 
revision adequately address these 
potential adverse effects. The Board 
believes that with these disclosures, the 
revision will benefit the public by 
providing increased customer 
convenience for purchasers of mutual 
fund shares and increased efficiencies 
for bank holding companies. 

Disclosure Requirements 

llie commenters generally supported 
the proposed disclosure and otf^r 
requirements designed to address 
adverse effects that potentially could 
arise from the proposed activities. 
Several commenters. however, 
suggested modifications to these 
requirements. One connnenter asserted 
that the Board should provide the bank 
holding company with discretion to 
determine the manner and timing of any 
required disclosures to customers, 
induding by providing the disclosures in 
confinnations, in customer statements, 
or in a separate mailing, because the 
operations of bank holding companies 
may differ. Another commenter 
suggested that the Board not require 
employees of a bank holding company 
to advise customers to read an 
investment prospectus because 
regulations of the Securities and 
Exchange Commission already require a 
broker to direct customers, in writing, to 
read the prospectus before investing in 
an investment company, and the holding 
company employees may not have a 
meeting with the customer that would 
permit an oral caution.® A third 


* Rules 134 Slid 482 of the Securities and 
Exchange Commission (15 CFR 230.134 and 230.4821 
provide that an investment company may advertise 
its availability, if the advertisement contains certain 
prescribed information and states that the potential 
investor should obtain a copy of the prospectus of 
the investment company and should read such 
prospectus before investing. 


commenter recommended providing an 
exception from the requirement that a 
bank holding company advise customers 
that the brokered investment company 
shares are not guaranteed, or supported 
by, any bank, or the FDIC, in situations 
in which the prospectus gives notice that 
the investment company is uninsured. 
Another commenter maintained that the 
Board should not require a bank holding 
company's subsidiaries to provide 
specie disclosure of the bank holding 
company's dual roles as broker and 
adviser because such a requirement is 
not imposed upon securities brokers that 
are not aBiliated with a bank holding 
company. 

T^ Board’s proposal requires that a 
bank holding company advise its 
brokerage and advisory services 
customers of the dual role of the holding 
company as adviser to die investment 
company and broker or adviser to the 
customer, and that the investment 
company's shares are not deposits, are 
not an obligation of or endorsed or 
guaranteed by any bank, and are not 
insured by the FDIC. These disclosures 
must be made at least once before a 
customer invests in an investment 
company advised by a holding company 
affiliate. 

The interpretive rule has been 
modified to indicate that these 
disclosures may be made orally so long 
as written disclosures are immediately 
provided to the customer. The specific 
manner and timing of these written 
disclosures has been otherwise left in 
the discretion of the bank holding 
company, subject to applicable 
securities laws. 

The disclosures required in the 
Board's proposal are not more onerous 
than the replacement disclosures 
suggested by the commenter. but 
provide a more corx^ehensive 
explanation design^ to assure that the 
customer understands the potential 
conflict of interest from the dual roles of 
the holding company and that the 
resources of the bank and the FDIC do 
not support the investment cooipany. 
Similar disclosures ore required by the 
OCC when a national bank provides 
brokerage or advisory services to 
customers regarding an investment 
company advised by the bank. These 
more comprehensive disclosures are 
particularly helpful because bank 
holding company customers may not be 
fully aware of the relationship of the 
bank holding company with the 
investment company as a result of a 
limitation on an affiliate-advised 
investment company having a name in 
common with, or similar to. the bank 
holding company. 
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As discussed above, in order to assure 
that the potential adverse effects at 
which the disclosure requirements are 
aimed do not occur when a bank 
affiliate provides advice on, or brokers 
shares of, an investment company for 
which the bank holding company 
provides investment advice, the Board 
believes that a holding company bank 
should disclose the advisory role of its 
affiliate and make the other disclosures 
required by the Board to be made by a 
bank holding company providing these 
services. The Board has amended its 
interpretive rule to include this 
requirement to the extent that a holding 
company bank providing brokerage or 
advisory services to its customers is not 
already required by its primary 
regulator to make such disclosures. 

Other Comments 

Two technical changes have been 
made to the proposed language to clarify 
another issue raised by commenters. 

The first change clarifies a phrase in the 
original proposal to indicate that the 
revisions of the interpretive rule to 
allow a bank holding company to 
conduct securities brokerage and 
investment advisory services 
presupposes that the bank holding 
company has received prior approval to 
engage in brokerage and/or investment 
advisory activities and does not 
eliminate the need for prior approval 
under section 4 of the BHC Act. 

The second change makes clear that 
the Board's revision to its interpretive 
rule does not affect restrictions placed 
on the securities underwriting, public 
sale, or distribution activities of 
affiliates of banks that engage in these 
activities on a limited basis as permitted 
by the Board under section 20 of the 
Glass-Steagall Act and section 4(c)(8) of 
the BHC Act (‘‘section 20 affiliate’*).*® 
Moreover, this revision does not alter 
any other limitations or conditions 
imposed by Board order with respect to 
brokerage or investment advisory 
activities. 

Administrative Procedure Act 

One commenter contended that the 
Board failed to follow the requirements 
of the Administrative Procedure Act (5 
U.S.C. 551, et seg.) (APA) in soliciting 
public comment on this proposal. The 
commenter contended that the Board’s 
request for comment mischaracterizes 
the proposed revision as a clarification 


See, e.g.. f.P. Morgan & Ca Inc,, 75 Federal 
Reserve Bulletin 192 (19S9); PNC Financial Corp, 75 
Federal Reserve Bulletin 396 (1989). 


of the current interpretive rule. The 
commenter claimed that the proposal 
represents a rescission of a prior Board 
position. The commenter also argued 
that the Board has not provided an 
adequate basis for this change in 
position. 

The Board believes that this 
commenter's arguments under the APA 
are misplaced. Even if the commenter 
were correct that the Board's proposal 
represents a change in a prior Board 
position, as explained aboye, the 
proposal is consistent with the Glass- 
Steagall Act as interpreted by the courts 
and with section 4(c)(8) of the BHC Act. 
and the Board has authority to adopt its 
current proposal.* * 'The effect of the 
Board's proposal was fully explained in 
its request for comment, the legal 
authority for the proposed action was 
discussed, and a draft of the proposed 
revision to the interpretive rule was 
provided in order to permit all 
commenters a full opportunity to 
comment on the proposal. Moreover, in 
the Board’s opinion, the APA 
requirement that an agency provide a 
reasoned justification for its actions is 
fulfilled by this Federal Register notice 
explaining the Board’s action and its 
legal basis. *^ 


'' The commenler urged that the Board should it 
adopt this proposal as a final rule, restore the 
language previously used in the interpretive rule 
that prohibited the **sale or distribution" of shares 
of investment companies advised by a bank holding 
company or its subsidiaries, and clarify that this 
prohibition does not prevent a bank holding 
company or its nonbank subsidiaries from acting 
solely as agent for the account of customers in the 
purchase or sale of shares of such investment 
companies. The commenter is concerned that in 
eliminating the prohibition, the Board would be 
permitting bank holding companies to engage in 
activities that would violate the Bank Holding 
Company Act and the Glass-Steagall Act. The 
Board believes it has addressed this concern by 
adding a statement in the interpretive rule providing 
expressly that a bank holding company and its 
nonbank subsidiaries may not engage, directly or 
indirectly, in the underwriting, public sale or 
distribution of securities of any investment 
company for which the holding company or any 
nonbank subsidiary provides investment advice 
except in compliance with the terms of section 20 
and only after obtaining the Board's approval under 
section 4 of the Bank Holding Company Act. 

This ^commenter also asserts that the Board, in 
finalizing the proposal, would be adopting an 
unsound policy, and should defer action until the 
issues raised by the proposal are addressed through 
the legislative process. However, the restrictions in 
the interpretive rule and the revisions thereof are 
appropriate under the provisions of existing law and 
the Board is not precluded from modifying these 


Effect on Bank Holding Companies 
Currently Conducting Investment 
Advisory and Securities Brokerage 
Activities 

In connection with this final rule, the 
Board hereby grants relief to those bank 
holding companies who have previously 
committed that they would not broker 
and/or recommend shares of an 
investment company advised by an 
affiliate because of the previous 
interpretive rule. This relief is granted so 
that these bank holding companies may 
conduct the activity subject to the 
limitations and disclosure requirements 
adopted by the Board in this revision. 
This grant of relief does not alter any 
other commitments or restrictions 
accepted or imposed by the Board, 
including the limitations imposed or the 
disclosures required to be made by a 
section 20 affiliate. Moreover, bank 
holding companies that participate in a 
joint venture engaged in securities 
brokerage or advisory activities, and the 
joint ventures owned by such bank 
holding companies are not relieved from 
any limitations imposed on the ability of 
the company or joint venture to provide 
advice or brokerage services in 
connection with investment companies 
sponsored, advised, distributed or 
controlled by the joint venture partner. 

Final Regulatory Flexibility Act 
Analysis 

Pursuant to section 605(b) of the 
Regulatory Flexibility Act (Pub. L 95- 
354, 5 U.S.C. 601 et seg,), the Board of 
Governors of the Federal Reserve 
System certifies that this final rule will 
not have a significant economic impact 
on a substantial number of small entities 
that would be subject to the regulation. 
This revision will not place additional 
burdens on any bank holding company. 

It will provide for all bank holding 
companies access to services the Board 
finds appropriate under section 4(c)(8) of 
the BHC Act and consistent with court 
holdings. 

List of Subjects in 12 CFR Part 225 

Administrative practice and 
procedure, Banks, banking, Federal 
Reserve System, Holding companies. 
Reporting and recordkeeping 
requirements. Securities. 

restrictions to reflect recent developments. In this 
regard, the Board notes that this modification is 
consistent with the provisions of S.543 passed by 
the Senate last year, as well as the provisions of 
H.R.6 approved by the House Banking and Energy 
and Commerce Committees. 
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For the reasons set forth in this 
document, and pursuant to the Board's 
authority under section 5(b] of the Bank 
Holding Company Act of 1956, as 
amended (12 U.S.C. 1644(b)). the Board 
amends 12 CFR part 225 as follows; 

PART 225—BANK HOLDING 
COMPANIES AND CHANGE IN BANK 
CONTROL 

1. The authority citation for part 225 
continues to read as follows: 

Authority; 12 U.S.C. 1817(j)(13). 1818, 1831i. 
1843(c)(8). 1844(b). 3106. 3108. 3907. 3909. 

3310. and 3331*3351. 

2. In 5 225.125. paragraph (h) is 
revised to read as follows: 

§ 225.125 Investment adviser activities. 

• • • • * 

(h) Under section 20 of the Glass- 
Steagall Act, a member bank is 
prohibited from being affiliated with a 
company that directly, or through a 
subsidiary, engages principally in the 
issue, flotation, underwriting, public 
sale, or distribution of securities. A bank 
holding company or its nonbank 
subsidiary may not engage, directly or 
indirectly, in the underwriting, public 
sale or distribution of securities of any 
investment company for which the 
holding company or any nonbank 
subsidiary provides investment advice 
except in compliance with the terms of 
section 20. and only after obtaining the 
Board's approval under section 4 of the 
Dank Holding Company Act and subject 
to the limitations and disclosures 
required by the Board in those cases. 

The Board has determined, however, 
that the conduct of securities brokerage 
activities by a bank holding company or 
its nonbank subsidiaries, when 
conducted individually or in 
combination with investment advisory 
activities, is not deemed to be the 
underwriting, public sale, or distribution 
of securities prohibited by the Glass- 
Steagall Act, and the U.S. Supreme 
Court has upheld that determination. 

See Securities Industry Ass*n v. Board 
of Governors, 468 U.S. 207 (1984); see 
also Securities Industry Ass'/? v. Board 
of Governors, 821 F.2d 810 (D.C. Cir. 
1987). cert, denied, 484 U.S. 1005 (1988). 
Accordingly, the Board believes that a 
bank holding company or any of its 
nonbank subsidiaries that has been 
authorized by the Board under the Bank 
Holding Company Act to conduct 
securities brokerage activities (either 
separately or in combination with 
investment advisory activities) may act 
as agent, upon the order and for the 
account of customers of the holding 
company or its nonbank subsidiary, to 
purchase or sell shares of an investment 


company for which the bank holding 
company or any of its subsidiaries acts 
as an investment adviser. In addition, a 
bank holding company or any of its 
nonbank subsidiaries that has been 
authorized by the Board under the Bank 
Holding Company Act to provide 
investment advice to third parties 
generally (either separately or in 
combination with securities brokerage 
services) may provide investment 
advice to customers with respect to the 
purchase or sale of shares of an 
investment company for which the 
holding company or any of its 
subsidiaries acts as an investment 
adviser. In the event that a bank holding 
company or any of its nonbank 
subsidiaries provides brokerage or 
investment advisory services (either 
separately or in combination) to 
customers in the situations described 
above, at the time the service is 
provided the bank holding company 
should instruct its officers and 
employees to caution customers to read 
the prospectus of the investment 
company before investing and must 
advise customers in writing that the 
investment company’s shares are not 
insured by the Federal Deposit 
Insurance Corporation, and are not 
deposits, obligations of. or endorsed or 
guaranteed in any way by. any bank, 
unless that happens to be the case. The 
holding company or nonbank subsidiary 
must also disclose in writing to the 
customer the role of the company or 
affiliate as adviser to the investment 
company. These disclosures may be 
made orally so long as written 
disclosure is provided to the customer 
immediately thereafter. To the extent 
that a bank owned by a bank holding 
company engages in providing advisory 
or brokerage services to bank customers 
in connection with an investment 
company advised by the bank holding 
company or a nonbank affiliate, but is 
not required by the bank’s primary 
regulator to make disclosures 
comparable to the disclosures required 
to be made by bank holding companies 
prov iding such services, the bank 
holding company should require its 
subsidiary bank to make the disclosures 
required in this paragraph to be made by 
a bank holding company that provides 
such advisory or brokerage services. 


Board of Governors of the Federal Reserve 
System. July 2,1992. 

William W. Wiles. 

Secretary of the Board. 

|FR Doc. 92-16071 Filed 7-8-92; 8:45 am) 
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SMALL BUSINESS ADMINISTRATION 
13 CFR Part 101 

Administration; Delegation of 
Authority; Region II 

agency: Small Business Administration. 
action: Final rule. 


summary: The Small Business 
Administration (SBA) hereby amends its 
regulation delegating authority to 
undertake program functions for certain 
field personnel. Specifically, in light of a 
reorganization of SBA’s staff in Region 
II (New York; New jersey; Virgin 
Islands: and Puerto Rico), this rule 
revises the authority delegated to the 
several positions of Assistant Regional 
Administrator (ARA). 

DATES: This rule is effective July 9,1992. 

FOR FURTHER INFORMATION CONTACT: 

Karin L Genis, (Acting) Deputy Regional 
Administrator, U.S. Small Business 
Administration. New York Regional 
Office, 26 Federal Plaza, room 31-08, 
New York. New York. 10278, (212) 264- 
4480. 

SUPPLEMENTARY INFORMATION: The SB.A 
is amending its regulation delegating 
authority to undertake program 
functions for certain personnel in its 
Region II Regional Office. SBA’s Region 
11 staff has been reorganized by action 
of the Administrator dated March 31. 
1992, eliminating the positions of ARA 
for Finance and Investment; 

Procurement Assistance; Minority Small 
Business and Capital Ownership 
Development; and Business 
Development. The functions previously 
performed by the incumbents in such 
positions will now be carried out at the 
District Office level by incumbents 
occupying the new positions of 
Associate District Director for the 
specific program function. As such. 
SBA's regulation delegating authority to 
field personnel requires revision 
reflecting this reorganization in order to 
allow program administration to 
continue uninterrupted and in an 
efficient manner. 

Due to the fact that this rule governs 
matters of agency organization, 
management, and personnel and makes 
no substantive change to the current 
regulation, SBA is not required to 
determine if it constitutes a major rule 
for purposes of Executive Order 12291. 
to determine if it has a significant 
economic impact on a substantial 
number of small entities pursuant to the 
Regulatory Flexibility Act (5 U.S.C. 601 
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et seq.), to do a Federalism Assessment 
pursuant to Executive Order 12612. or to 
determine if this rule imposes an annual 
recordkeeping or reporting requirement 
on 10 or more persons under the 
Paperwork Reduction Act (44 U.S.C. ch. 
35). For purposes of Executive Order 
12778, SBA certifies that this rule is 
drafted, to the extent practicable, in 
accordance with the standards set forth 
in Section 2 of that Order. 

SBA is publishing this regulation 
governing agency organization, practice, 
and procedure as a final rule without 
notice and an opportunity for public 
comment pursuant to 5 U.S.C, 553(b)(A). 

List of Subjects in 13 CFR Part 101 

Administrative practice and 
procedure: Authority delegation: 
Organization and function. Government 
agency; Reporting and recordkeeping 
requirement. 

For the reasons set forth above, SBA 
is amending part 101 of Title 13, Code of 
Federal Regulations, as follows. 

PART 101—(AMENDED] 

1. The authority citation for part 101 
continues to read as follows: 

Aatbority: Secs. 4 and 5 of Pub. L 65-636. 
72 Stat. 384 and 365 (15 U.S.C. 633 and 634. as 
amended); sec. 306, Pub. L 65-699. 72 Stat 
694 (15 U.S.C 667, as amended); sea 5(bHll), 
Pub. L 93-388 (Aug. 23.1974); and 5 U.S.C. 
652. 

2. Section 101.3-2, Delegation of 
authority to conduct program activities 
in field o^ces, is amended by adding a 
new paragraph at the end of the Preface 
to read as follows: 

§ 101.3-2 Delegation of atithofity to 
conduct program activitlea In field offices 
* « * « * 

Preface 

• * • * « 

With respect to SBA personnel in 
Region II only (New York; New Jersey; 
Puerto Rico; and the Virgin Islands), the 
authority delegated herein to be 
exercised by the several positions of 
Assistant Regional Administrator shall 
be redelegated to the several positions 
of Associate District Director 
responsible for the same program 
functions. 

• * • • « 

Dated: July 1.1992. 

Patricia Saiki, 

Administrator, 

[FR Doa 92-10033 Filed 7-6-92; 8:45 am) ^ 
BttUNG CODE 


DEPARTMENT OF TRANSPORTATION 
t Federal Aviation Administration 
14 CFR Part 39 

(Docket Mo. 91-ASW-17; Aindt 39-8257; 

AD 92-11-071 

Airworthiness Directives; Bell 
Helicopter Textron, Inc^ Model 205B, 
212, and 412 Helicopters 

agency: Federal Aviation 
Administration. DOT. 

ACTION: Final rule. 

SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to Bell Helicopter Textron, 
Inc. (BHTI) Model 205a 212, and 412 
helicopters, that requires a repetitive 
magnetic particle inspection of the main 
transmission lower planetary spider 
gear. This amendment is prompted by 
the results of a crack growth analysis of 
a planetary spider gear that cracked in 
service. The actions specified by this 
AD are intended to detect and prevent a 
fatigue failure of the main transmission 
lower plcmetary spider gear, which 
could result in failure of the main 
transmission and subsequent loss of 
control of the helicopter. 

EFFECTIVE DATE: August 10.1992. 
ADDRESSES: The service information 
referenced in this AD may be obtained 
from Bell Helicopter Textron, Inc., P.O. 
Box 482, Fort Worth, Texas 76101, 
Attention: Customer Support. This 
information may be examined at the 
Federal Aviation Administration (FAAJ, 
Office of the Assistant Chief Counsel, 
Rules Docket, 4400 Blue Mound Road, 
room 158, Building 3B. Fort Worth, 
Texas. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Scott A. Horn, FAA, Rotorcraft 
CertiHcation Office . ASW-170, Fort 
Worth, Texas 76193-0170, telephone 
(817) 624-5177; fax (817) 740-3394. 
SUPPLEMENTARY INFORMATION: A 
propK)sal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to BHTI Model 205B, 212, and 
412 helicopters was published in the 
Federal Register on December 10,1991 
(56 FR 64485). That action proposed to 
require a repetitive magnetic particle 
inspection of the main transmission 
lower planetary spider gear. The 
proposal was prompted as a result of the 
manufacturer conducting a crack growth 
analysis of a planetary spider gear that 
recently cracked in service. Two 
additional spider gears were 
subsequently fatigue tested to develop 
and support the necessary action. These 
test data and analyses showed that, 
over time and under normal operating 


conditions, a crack can appear in the 
lower planetary spider gear and spread 
to a critical length causing the gear to 
fail. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. No 
comments were received on the 
proposal or the FAA’s determination of 
the cost to the public. The FAA has 
determined that air safety and the public 
interest require the adoption of the rule 
as proposed. 

The FAA estimates that 875 
helicopters of U.S. registry will be 
affected by this AD. that it will either 
take approximately 32 work hours per 
helicopter or 6 work hours per helicopter 
if performed during an overhaul, to 
accomplish the required actions, and 
that the average labor rate is $55 per 
work hour. It is estimated that one half 
of the helicopter fleet may be affected 
each year by the requirements of this 
AD. Based on these figures, the total 
cost impact of the AD on U.S. operators 
is estimated to range from $144,375 to 
$770,000. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufflcient federalism implications 
to warrant the preparation of a 
Federalism Assessment 

For the reasons discussed above, I 
certify that this action: 

(1) Is not a ‘*major rule*" under 
Executive Order 12291; (2) is not a 
"'significant rule"* under DOT Regulatory 
Policies and Procedures (44 FR 11034, 
February 28,1979; and (3) will not have 
a signiflcant economic impact, positive 
or negative, on a substantial number of 
small entities under the criteria of the 
Regulatory Flexibility Act. A final 
evaluation has been prepared for this 
action and it is contained in the Rules 
Docket. A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
** ADDRESSES**. 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety. Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 
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^ PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for Part 39 
continues to read as follows: 

Authority: 49 U.S.C. App. 1354(a). 1421 and 
1423; 49 U.S.C. 106(g); and 14 CFR 11.89. 

§39.13 (Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

AD 92-11-07 Bell Helicopter Textron. Inc. 

(BHTI): Amendment 39-^257. Docket No. 

91-ASW-17. 

Applicability: All Model 205B, 212. and 412 
helicopters, certificated in any category, with 
main transmission lower planetary spider 
gear, part number (P/N) 204-040-785-003. 
installed. 

Compliance: Required as indicated, unless 
already accomplished. 

To prevent possible fatigue failure of the 
main transmission lower planetary spider 
gear, P/N 204-040-785-003. which could 
result in failure of the main transmission and 
subsequent loss of control of the helicopter, 
accomplish the following: 

(a) Within the next 600 hours' lime in 
service after the effective date of this AD. or 
prior to the accumulation of 3.100 hours* time 
in service from the last magnetic particle 
inspection, whichever occurs first, perform a 
magnetic particle inspection of the main 
transmission lower planetary spider gear in 
accordance with the applicable BHTI 
maintenance, repair and overhaul manuals. 

(b) Repeat the inspection of paragraph (a) 
at intervals not to exceed 3.100 hours’ time in 
service from the last inspection. 

(c) Replace unairworthy parts with 
airworthy parts before further flight. 

(d) An alternative method of compliance or 
adjustment of the compliance times, which 
provides an acceptable level of safety, may 
be used when approved by the Manager. 
Rotorcraft Certification Office. ASW-170. 
Rotorcraft Directorate, Aircraft Certification 
Service, FAA. Southwest Region. 4400 Blue 
Mound Road. Port Worth. Texas 76193-0170. 
The request shall be forwarded through an 
FAA Principal Maintenance Inspector, who 
may concur or comment and then send it to 
the Manager. Rotorcraft CertiBcation Office. 

(e) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the helicopter to a location where the 
requirements of this AD can be 
accomplished. 

(f) This amendment becomes effective 
August la 1992. 

Issued in Fort Worth. Texas, on April 28, 
1992. 

Mark R. Schilling. 

Acting Manager, Rotorcraft Directorate, 
Aircraft Certification Service. 

(FR Doc. 92-16032 Filed 7-8-92: 8:45 am] 
bilung COOC 4f io-is-m 


14 CFR Part 39 

[Docket No. 92-ASW-14; Amendment 39- 
8293, AD 92-06-17] 

Airworthiness Directives; Robinson 
Helicopter Company Model R22 Series 
Helicopters 

AGENCY: Federal Aviation 
Administration, DOT. 

ACTION: Final rule; request for 
comments. 

summary: This document publishes in 
the Federal Register an amendment 
adopting Airworthiness Directive (AD) 
92-06-17, which was sent previously to 
all known U.S. owners and operators of 
Robinson Helicopter Model R22 series 
helicopters by individual letter. This AD 
requires a one-time inspection of the 
afTected Model R22 series helicopters for 
certain bolts that must be removed 
before further flight. This amendment is 
prompted by a report of a tail rotor 
control system bolt failure during ground 
run-up of a new Model R22 Beta 
helicopter. The actions specified by this 
AD are intended to prevent failure of the 
tailrotor control bolt, and other bolts, 
that could result in loss of the helicopter 
if failure occurred. 
dates: Effective July 24.1992, to all 
persons except those persons to whom it 
was made immediately effective by 
Priority Letter AD 92-06-17, issued on 
March 17,1992. which contained the 
requirements of this amendment. 

Comments for inclusion in the Rules 
Docket must be received by July 24, 

1992. 

ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Office of the 
Assistant Chief Counsel. Attention: 

Rules Docket No. 92-ASW-14. 4400 Blue 
Mound Road, Fort Worth. Texas 76193- 
0007. 

The applicable service information 
may be obtained from Robinson 
Helicopter Company, 24747 Crenshaw 
Blvd., Torrance, California 90505. This 
information may be examined at the 
FAA. Office of the Assistant Chief 
Counsel. 44(X) Blue Mound Road. Bldg. 

3B, room 158, Rules Docket. Fort Worth. 
Texas. 

FOR FURTHER INFORMATION CONTACT: 

Charles Matheis, Aerospace Engineer. 
Los Angeles Aircraft Certification 
Office. ANM-123L. FAA, Northwest 
Mountain Region. 3229 E. Spring Street. 
Long Beach. California 90806-2425: 
telephone (310) 988-5235. 
SUPPLEMENTARY INFORMATION: On 
March 17,1992, the FAA issued Priority 
Letter AD 92-06-17, applicable to 
Robinson Helicopter Company (RHC) 


Model R22 series helicopters, which 
requires a one-time inspection for 
certain NAS1304-16 bolts, identified by 
the letters **AF” on the head of the bolts. 
That action was prompted by a report of 
a bolt failure, caused by hydrogen 
embrittlement, during ground run-up of a 
new Model R22 Beta helicopter. These 
particular bolts, identified by the letters 
“AF”. may be susceptible to hydrogen 
embrittlement and cracks, and may have 
been installed, delivered, or distributed 
by RHC between July 9.1991, and March 
1.1992. This condition could, if not 
corrected, result in failure of a bolt, and 
if installed in the tail rotor control 
system, could result in possible loss of 
tail rotor control. The bolt is also used in 
other critical locations. Therefore, bolts 
with the “AF* letter designation shall be 
removed before further flight and 
replaced with an airworthy bolt. Bolts 
with the AF letter designation are not to 
be installed as replacement parts. 

Since this condition described is likely 
to exist or develop on other helicopters 
of the same type design, the FAA issued 
Priority Letter AD 92-06-17, to prevent 
tail rotor control system bolt failure as 
well as other bolts failure. The AD 
requires a one-time inspection of certain 
bolts specified above. 

Since it was found that immediate 
corrective action was required, notice 
and opportunity for prior public 
comment thereon were impracticable 
and contrary to the public interest, and 
good cause existed to make the AD 
effective immediately by individual 
letters issued on March 17.1992, to all 
known U.S. operators and owners of 
RHC Model R22 series helicopters. 

These conditions still exist, and the AD 
is hereby published in the Federal 
Register as an amendment to § 39.13 of 
part 39 of the Federal Aviation 
Regulations (FAR) to make it effective 
as to all persons. 

Comments Invited 

Although this action is in the form of a 
final rule that involves requirements 
affecting flight safety and, thus, was not 
preceded by notice and an opportunity 
for public comment, comments are 
invited on this rule. Interested persons 
are invited to comment on this rule by 
submitting such written data, views, or 
arguments as they may desire. 
Communications should identify the 
Rules Docket number and be submitted 
in triplicate to the address specified 
under the caption ** addresses/’ All 
communciations received on or before 
the closing date for comments will be 
considered, and this rule may be 
amended in li^t of the comments 
received. Factual information that 
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supports the commenter's ideas and 
suggestions is extremely helpful in 
evaluating the effectiveness of the AD 
action and determining whether 
additional rulemaking action would be 
needed. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the rule that might suggest a need to 
modify the rule. All comments submitted 
will be available, both before and after 
the closing date for comments, in the 
Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA-public contact 
concerned with the substance of this AD 
will be filed in the Rules Docket 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this 
amendment must submit a self- 
addressed, stamped postcard on which 
the following statement is made: 
“Comments to Docket Number 92- 
ASW-14.*’ The postcard will be dale 
stamped and returned to the commenter. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

The FAA has determined that this 
regulation is an emergency regulation 
and that it is not considered to be major 
under Executive Order 12291. It is 
impracticable for the agency to follow 
the procedures of Executive Order 12291 
with respect to this rule since the rule 
must be issued immediately to correct 
an unsafe condition in aircraft. It has 
been determined further that this action 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11304, February 20,1979). If it is 
determined that this emergency 
regulation otherwise would be 
significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the Rules Docket. A copy 
of it, if filed, may be obtained from the 
Rules Docket at the location provided 
under the caption *^adoresses."* 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety, and Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 


the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. App. 1354(a). 1421 and 
1423: 49 U.S.C 106(g); and 14 CFR 11.69. 

§ 39.13 [Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

AO 92-06-17 Robinson Helicopter Company 
(RHC): Amendment 39-8293. Docket No. 
92-ASW-14. Final Rule of a Priority 
Letter AD. 

Applicability: All Model R22 series 
helicopters, certificated in any category. 

Compliance: Required as indicate unless 
accomplished previously. 

To prevent failure of NAS1304-16 AF bolls, 
resulting in loss of helicopter control, 
accomplish the following: 

(a) Within the next 10 hours* time in service 
or before March 30.1992, whichever comes 
Hrst visuaUy inspect the helicopters specified 
in (1). at the inspection areas or locations 
speckled in (2), to determine the 
identification of the NAS1304-16 bolts. 

(1) The helicopters affected are— 

(1) R22 Serial Numbers (S/N) 1880 through 
2060 and S/N 2073; 

(ii) All R22 helicopters regardless of S/N 
overhauled or repaired at Robinson 
Helicopter Company between July 9.1991. 
and March 1,1992; and 

(lii) All R22 helicopters regardless of S/N 
for which maintenance was performed after 
July 9.1991, in the inspection locations 
specified in paragraph (a)(2). 

(2) The inspection locations arc— 

(i) The tail rotor blade control assembly at 
the aft end of the tail cone, including tail 
rotor controls connecting the rotor blade 
pitch link to the rotor pitch control cross head 
(slider) arms, and the rotor pitch link to the 
rotor blade attachment: 

(ii) The lower aft comers of the cabin, both 
left-hand and right-hand sides, where the 
attachment joins the cabin to the welded 
frame assembly: and 

(iii) The region above the swashplate 
attaching the counter weights (balance 
weights) to the swashplate assembly (also 
described as the main rotor balance weights 
attachment to the Chord Ann Yoke). 

Note: Further details of the installations 
are contained in Robinson Model R22 
Illustrated Parts Catalog (IPC). 

(b) Before further flight, remove those NAS 
1304-16 bolts bearing the identification letters 
"AF* on the head of the bolt and replace %vith 
serviceable NASI304-16 bolts with head 
marking other than “AF* or with NASe604-16 
bolts. 

(c) After the effective date of this AD, 
NAS1304-16 bolts Identified tvilh the letters 
"AF* shall no longer be installed as a 
replacement part in any application on these 
helicopters. 


(d) An alternative method of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager. Los 
Angeles Aircraft Certification Office, 3229 E. 
Spring Street, Long Beach. California 90806- 
2425. ^e request shall be forwarded through 
an FAA Principal Maintenance Inspector, 
who may concur or comment and then send it 
to the Manager, Los Angeles Aircraft 
Certification Office. 

(e) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the helicopter to a location where the 
requirements of this AD can be 
accomplished. 

(0 Copies of the applicable service 
information may be obtained from Robinson 
Helicopter Company. 24747 Crenshaw Blvd, 
Torrence, CA 90505. This information may be 
examined at the FAA, Office of the Assistant 
Chief Counsel. Rules Docket. 4400 Blue 
Mound Road, Bldg. 3B Room 158, Fort Worth. 
Texas. 

(g) This amendment becomes effective )uly 

24.1992, to all persons except those persons 
to whom it was made immediately effective 
by Priority Letter AD 92-06-17, issued March 

17.1992, which contained the requirements of 
this amendment. 

Issued in Fort Worth. Texas, on )une 17, 
1992. 

Henry A. Annstrong, 

Acting Manager, Rotorcroft Directorate, 
Aircraft Certification Service. 

[FR Doc. 92-16031 Filed 7-6-92: 8:45 am] 
BILUMQ CODE 4SI0-1S4I 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of trie Assistant Secretaiy for 
Housing-Federal Housing 
CommisskHier 

24 CFR Part 201 

[Docket No. R-92-1496; FR-2623-F-04] 

Introduction; Title I Property 
Improvement and Manufactured Home 
Loans; Approval of Lending 
Institutions Reform of trie Title I 
Program; Tecrinical Amendment 

agency: Office of the Assistant 
Secretary for Housing-Federal Housing 
Commissioner, HUD. 

action: Final rule; technical 
amendment. 


summary: This dociunent makes a 
technical amendment to correct an 
omission in the Department*s final rule 
that was published in the Federal 
Register on October 18,1991 (56 FR 
52414). The final rule amend^ 24 CFR 
Parts 200, 201, and 202 with regard to the 
insurance of lenders against losses 
sustained as a result of borrower 
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defaults on property improvement and 
manufactured home loans. 

EFFECTIVE DATT. July 9. 1992. 

FOR FURTHER INFORMATION CONTACT: 
Robert J. Coyle, Director, Title I 
Insurance Division, room 9158,451 
Seventh Street, SVV., Washington, DC 
20410. Telephone number (202) 708-2880 
or (202) 706-4594 (TDD). (These are not 
toll-iree numbers.) 

SUPPLEMENTARY INFORMATION; 

On October 18.1991 (56 FR 52414). the 
Department published a final rule 
implementing major changes to reform 
the title I property improvement and 
manufactured home loan programs. The 
effective date of the final rule was 
November 18.1991. 

After the final rule was published, the 
Department discovered that a needed 
amendment to 5 201.55{aKl} of the title I 
regulations was omitted &om the 
October 18.1991 final rule. This 
document amends S 201.55(a)(1) to 
correct this omission. 

Prior to November 18,1991, 

§ 201.51(a)(2) of the regulations provided 
that, if the same lender held both a Title 
1 loan and a senior mortgage on a 
property securing a defaulted title I 
property improvement loan, the lender 
had to ^tain a HUD-approved 
appraisal of the property prior to 
foreclosing on the senior mortgage. A 
companion provision in 5 201.55(aKl} 
specified that, in calculating the lender's 
insurance claim, the unpaid amount of 
the Title I loan obligation would be 
reduced by the amount by which the 
appraised value or the actual proceeds 
from the sale of the property, whichever 
was greater, exceeded the unpaid 
balajQce on the senior mortgage. 

In the October 18,1991 final rule, 

§ 201.51(a)(2) was amended to remove 
the requirements on lenders holding 
both a Title 1 loan and a senior 
mortgage. In their place, the Department 
established a new procedure which 
would permit a lender to foreclose on 
property securing a defaulted title I 
property improvement loan and later 
submit an insurance claim, provided 
that the lender obtained the prior 
approval of the Secretary before 
procecefing against the property. The 
Secretary's decision on whether to agree 
to foreclosure would be based upon all 
relevant factors, including but not 
limited to the appraised value and the 
amount of the outstanding loans on the 
property, the estimated costs of 
foreclosure and disposition, and the 
anticipated time to dispose of the 
property. As a practic^ matter, the 
Department would not agree to 
foreclosure unless it appeared that the 
lender could sell the property for enough 


to cover all of its expenses and a\'oid an 
insurance claim. Ihe Department 
expected that giving lenders the 
opportunity to pursue foreclosure, but 
also to file a claim if a deficiency did 
occur, would reduce claim losses for 
both lenders and the Department. 

In establishing this new procedure in 
§ 201.51(a)(2), the Department did not 
revise the daim calculation 
requirements in § 201.55(a)(1). Because 
of this omission, a lender tl^t had 
proceeded with foreclosure with HUD's 
approval could not be paid an insurance 
claim, because the language in 
§ 201.55(a)(1) does not take into account 
that foreclosure and disposition costs 
are legitimate expenses that need to be 
deducted fiom the sale proceeds in 
determining the amount of funds that 
are available to apply to the Title I loan. 
Also, since the lender has obtained 
HUD'S prior approval to the foreclosure, 
the lender should not be penalized if the 
property cannot be sold for the 
apprais^ value. 

Tlierefore, the Department is 
amending § 201.55(a)(1) to spedfy that, 
where ihe Department has ^ven its 
prior approval to the foredosure under 
S 201.51(a)(2), the unpaid amount of the 
loan obligation will be reduced by the 
amount of any excess proceeds from the 
foreclosure and disposition of the 
property, after deducting (a) the 
balances due on any obligations senior 
to the Title 1 loan obligation; and (b) 
customary and reasonable expenses for 
foredosure and disposition, as 
determined by the Secretary. 

List of Subjects in 24 CFR Part 201 

Health facilities. Historic 
preservation. Home improvement, Loan 
programs—chousing and community 
development. Manufactured homes. 
Mortgage insurance. Reporting and 
recordkeeping requirements. 

Accordingly, the following 
amendments are made to 24 CFR part 
201 : 


PART 201—TITLE I PROPERTY 
IMPROVEMENT AND MANUFACTURED 
HOME LOANS 

1. The authority dtation for 24 CFR 
part 201 continues to read as follows: 

Authority: 12 U.SC. 1703; 42 U.S.C 3535(d). 

2. In 9 201.55, paragraph (a)(1) is 
revised to read as follows: 


9 201.55 Calculation of Insurance claim 
payment 


(a) • • • 

(1) The unpaid amount of the loan 
obligation (net unpaid principal and the 
uncdlected interest earned to the date 


of default, calculated according to the 
terms of the note executed for any loan 
application that is approved prior to the 
effective date of these regulations, and 
calculated according to the actuarial 
method for all loans for which loan 
applications are approved on or after 
the effective date of these regulations). 
Where the lender has preceded against 
the secured property under 
9 201.51(a)(2), the unpaid amount of the 
loan obHgatron shall be reduced by the 
proceeds received from the property's 
sale or disposition, after deducting the 
following: 

(i) The balances due on any 
obligations senior to the Title I loan 
obligation; and 

(ii) Customary and reasonable 
expenses for foreclosure and 
dispositioa as determined by the 
Secretary. 

• • • • • 

Dated: July 2.1992 
Arthur). Itill. 

A»$istant Secretary for Hcasiag-Federa! 
Housing Commisaiooer, 

[FR Doc. 92-16054 Filed 7-6-92; 645 am) 
BILLING CODE 4216-27-M 


DEPARTMENT OF JUSTICE 

Office of the Attorney General 

28 CFR Part 0 

[ A.a Order No. 1596-921 

Redefegatlons of Authority to United 
States Attorneys, Deputy Assistant 
Attorneys General, Section Chiefs, and 
Director, Asset Forfeiture Office, in the 
Criminal Division 

AGENCY: Department of Justice. 
action: Final rule. 

summary: This Order is the Criminal 
Division's implementation of the first 
increase in the settlement and 
Compromise authority delegated to the 
Assistant Attorneys General since 1981 
It provides a corresponding increase in 
the settlement and compromise 
authority redelegated to United States 
Attorneys. Deputy Assistant Attorneys 
General. Section Chiefs, and the 
Director. Asset Forfeiture Office, in the 
Criminal Division, to further the efficieni 
operation of the Department of Justice 

E F F E CT I VE DATE: July 9. 1992 

for FURTHER INFORMATION CONTACT. 
Lee |. Radek. Director, Asset Forfeiture 
Office. Criminal Division. Oepartmenr of 
Justice. Washington. DC 20530. 202-514- 
1263. 
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SUPPLEMENTARY INFORMATION: This 
Order conforms the redelegations of the 
Assistant Attorney General’s authority 
to compromise civil penalties and 
forfeitures and close civil claims to 
subpart Y, part 0, title 28 of the Code of 
Federal Regulations (CFR). S§ 0.160, 
0.164,0.165, and 0.168 as amended by 
the Attorney General (Order No. 1478- 
91. 56 FR 8923-24, March 4.1991). 

Subject to limitations set forth in 
§§ 0.160(c) and 0.168(a). S 0.168(d) 
provides that redelegations of this 
authority by Assistant Attorneys 
General to United States Attorneys will 
include the authority: (1) To accept 
offers in compromise in cases involving 
original claims by the United States of 
not more than $500,000; (2) to accept 
offers in compromise in cases involving 
original claims by the United Stales 
between $500,000 and $5,000,000, so long 
as the difference between the original 
claim and the proposed settlement does 
not exceed 15 percent of the original 
claim; and (3) to accept oOfers in 
compromise of claims against the United 
States in cases where the principal 
amount of the proposed settlement does 
not exceed $500,000. 

This Order supersedes Criminal 
Division Directive No. 116 (48 FR 50712- 
13, November 3.1983), which contains 
the current redelegation of the authority 
of the Assistant Attorney General, 
Criminal Division, to compromise civil 
penalties and forfeitures and close civil 
claims. 

This Order is exempt from the 
requirements of Executive Order 12291 
as a regulation related to agency 
organization and management. 
Furthermore, this Order will not have a 
significant economic impact on a 
substantial number of small entities 
because its effect is internal to the 
Department of Justice. 5 U.S.C. 605(b). 

List of Subjects in 28 CFR Part 0 

Authority delegations (Government 
agencies), Organization and functions 
(Government agencies), Penalties, 
Seizures and forfeitures. 

Accordingly, 28 CFR part 0 is 
amended as follows: 

PART 0—ORGANIZATION OF THE 
DEPARTMENT OF JUSTICE 

1. The authority citation for part 0 
continues to read as follows: 

Authority: 5 U.S.C. 301; 28 U.S.C. 509, 5ia 
515-519. 

2. The appendix to subpart Y of part 0 
is amended under the heading “Criminal 
Division** by removing Directive No. 116 
and adding in its place Attorney 


General Order No. 1598-92 to read as 
follows: 

Appendix to Subpart 
Redelegations of Authority To 
Compromise and Close Civil Claims 


Criminal Division 

« • * • • 

[Attorney General Order No. 1598-92] 

RedeJegations of Authority to United States 
Attorneys. Deputy Assistant Attorneys 
General. Section Chiefs, and Director, Asset 
Forfeiture Office, in the Criminal Division 

By virtue of the authority vested in me by 
part 0 of title 28 of the Code of Federal 
Regulations, as amended, particularly 
§5 0.16a 0.162, ai64, 0.168 and O.in, it is 
hereby ordered as follows: 

(a)(1) Each U.S. Attorney is authorized in 
cases delegated to the Assistant Attorney 
General of the Criminal Division— 

(A) To accept or reject offers in 
compromise of— 

(1) Claims in behalf of the United States in 
all cases (other than forfeiture cases) in 
which the original claim did not exceed 
$500,00a and in all cases in which the 
original claim was between $500,000 and 
$5,000,000, so long as the difference between 
the gross amount of the original claim and the 
proposed settlement does not exceed 15 
percent of the original claim; and in all dvil 
or criminal forfeiture cases, except that the 
U.S. Attorney shall consult with the Asset 
Forfeiture Office of the Criminal Division 
before accepting offers in compromise or plea 
offers in forfeiture cases in which the orignial 
claim was $5,000,000 or more, and in 
forfeiture cases in which the original claim 
was between $500,000 and $5.000.00a when 
the difference between the gross amount of 
the original forfeiture sought and the 
proposed settlement exceeds 15 percent of 
the original claim: and 

(ii) Claims against the United States in all 
cases, or in administrative actions to settle, 
in which the amount of the proposed 
settlement does not exceed $500.00a and 

(B) To close (other than by compromise or 
entry of judgment) claims asserted by the 
United States in all cases (other than 
forfeiture cases) in which the gross amount of 
the original claim does not exceed $500.00a 
and in all civil or criminal forfeiture cases, 
except that the U.S. Attorney shall consult 
with the Asset Forfeiture Office of the 
Criminal Division before closing a forfeiture 
case in which the gross amount of the original 
forfeiture sought is $500,000 or more. 

(2) This subsection does not apply— 

(A) When, for any reason, the compromise 
or closing of a particular claim (other than a 
forfeiture case) will, as a practical matter, 
control or adversely influence the disposition 
of other claims, which, when added to the 
claim in question, total more than the 
respective amounts designated above: 

(B) When the U.S. Attorney is of the 
opinion that because of a question of law or 
policy presented, or for any other reason, the 


matter should receive the personal attention 
of the Assistant Attorney General: 

(C) When a settlement converts into a 
mandatory duty the otherwise discretionary 
authority of an agency or department to 
revise, amend, or promulgate regulations: 

(D) When a settlement commits a 
department or agency to expend funds that 
Congress has not appropriated and that have 
not been budgeted for the action in question, 
or commits a department or agency to seek a 
particular appropriation or budget 
authorization; or 

(E) When a settlement limits the discretion 
of a Secretary or agency administrator to 
make policy or managerial dedsions 
committed to the Secretary or agency 
administrator by Congress or by the 
Constitution. 

(b) Notwithstanding the provisions of this 
Order, the Assistant Attorney General of the 
Criminal Division may delegate to U.S. 
Attorneys authority to compromise or close 
other cases, including those involving 
amounts greater than as set forth in 
paragraph (a) above, and up to the maximum 
limit of his authority, where the 
circumstances warrant such delegation. 

(c) All other authority delegated to me by 
§ § 0.160, 0.162,0.164 and ai71 of title 28 of 
the Code of Federal Regulations not falling 
within the limitations of paragraph (a) of this 
Order is hereby redelegated to Section Chiefs 
in the Criminal EHvision, except that— 

(1) The authority delegated to me by 

S$ ai60.0.162,0.164 and 0.171 of that title 
relating to conducting, handling, or 
supervising civil and criminal forfeiture 
litigation (other than bail bond forfeiture), 
including acceptance or denial of petitions for 
remission or mitigation of forfeiture, is hereby 
redelegated to the Director of the Asset 
Forfeiture Office: and 

(2) When a Section Chief or the Director of 
the Asset Forfeiture Office is of the opinion 
that because of a question of law or policy 
presented, or for any other reason, a matter 
described in paragraph (c) should receive the 
personal attention of a Deputy Assistant 
Attorney General or Assistant Attorney 
General he shaU refer the matter to the 
appropriate Deputy Assistant Attorney 
General or to the Assistant Attorney General. 

(d) Notwithstanding any of the above 
redelegations, when the agency or agencies 
involved have objected in wrriting to the 
proposed closing or dismissal of a case, or to 
the acceptance or rejection of an offer in 
compromise, any such unresolved objection 
shall be referred to the Assistant Attorney 
Genera) for resolution. 

Dated: May 19.1992. 

Robert S. Mueller, Ill, 

Assistant Attorney General, Criminal 
Division. 

Approved: June 5,1992. 

Wayne A. Budd, 

Associate Attorney General. 

[FR Doc. 92-15325 Filed 7-8-82; 645 am] 

BILLING COOC 4410-KMM 
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28 CFR Pm 44 

(Order No. 1520-91] 

Unfair Immigration-Reiated 
Employment PracOcee; Correction 

agency: Department of Justice. 
action: Correction to interim rule. 


SUMMARY: The Department of Justice is 
correcting the amendatory language in 
regulations concerning unfair 
immigration-reiated employment 
practices that appeared in the Federal 
Register on August 14.1991 (56 FR 
40247). 

EFFECnvc DATE: August 14.1991. 

FOR FURTHER INFORMATION CONTACT. 

William Ho-Gonzalez. Special Counsel 
Office of Special Counsel for 
Immigration Related Unfair Employment 
Practices. U.S. Department of Justice. 
P.O. Box 65490, Washington. DC 20035- 
54ga telephone (202) 663-8121 (Voice) or 
(202] 296-0168 (TDD number for the 
hearing impaired); or Kirk M. Flagg* 

Trial Attorney. Office of Special 
Counsel for Immigration Related Unfair 
Employment Practices, (202) 653-8121 
(Voice) or (202) 296-0168 (TDD). 

SUPPLEMENTARY INFORMATION: On 
August 14,1991, the Department of 
Justice promulgated an interim nile with 
request for comments concerning unfair 
immigration-related employment 
practices. (56 FR 40247.) The Federal 
Register has informed the Department 
that it wouJd read the amendatory 
language r^rding a change to 28 CFR 
44.301 to delete paragraphs (dX2)(t) and 
(d)(2)(ii), which the Department 
intended to leave unchanged. This 
notice clarifies the amendatory 
language. 

The following correction is made in 
Order No. 1520-91, Unfair Immigration- 
Related Employment Practices 
published in the Federal Register on 
August 14,1991 (56 FR 40247). 

§ 44.301 (Corrected) 

The amendatory language in the third 
column on page 40249 that reads *'5. 
Section 44.301 paragraph (d)(2) is 
revised to read as follows:** is corrected 
to read as follows: 

“5. In 5 44.301. the introductory text of 
paragraph (d)(2) is revised to read as 
follows:** 

Dated: July 3.1992. 

VVilliaai P. Barr, 

Attorney General. 

(FR Doc, 92-16146 Filed 7-8-92; 8:45 am) 
billing cooe 


FEDERAL MEDtATION AND 
CONCILIATION SERVICE 

29 CFR Part 1425 

Mediation Aeaistance In the Federal 
Service 

AGENCY: Federal Mediation and 
Conciliation Service. 

ACTION: Final rule. 

summary: This final rule is published hi 
order to provide a more complete and 
accurate Form F-53, Notice to Federal 
Mediation and Concihation Service, and 
to facilitate the entry of data from the 
Form F-63 into the FMCS automated 
data processing system. The rule 
continues the requirement of notification 
for contract expiration or reopener 
negotiations, and now encourages 
requests for assistance for mid* * term or 
Impact and implementation bargaining. 

It also provides for labor and 
management to Jointly request grievance 
mediation by FMCS. 

Pursuant to the Paperwork Reduction 
Act (44 U.S.C. chapter 35). the Federal 
Mediation and Conciliation Service 
submitted its final rule to the Ofifxce of 
Management and Budget (OMB) on 
September 9,1991 and received its 
approval on November 22,1991 for the 
use of this form F-53 through November 
30,1904. 

EFFECTIVE DATE: August 10.1992. 
SUPPLEMENTARY INFORMATION: On June 
15.1989, FMCS published a notice of 
proposed rulemaking in the Federal 
Register (54 FR 25467). This notice was 
published in order to revise FMCS Form 
F-53, which is used for notification of 
contract expirations or ceopener ia the 
Fe dera l service, and to revise tlie text of 
29 CFR part 1425, which accompanies 
the illustration of Form F-53 in the 
agency's regulations (29 CFR 1425.2). 

Form F-53 is made available to assist 
federal agencies and labor organizations 
to obtain FMCS services, as provided 
for in title 5 U.S.C. 7119(a). The revision 
of Form F-53 allows parties to more 
clearly and accurately state the service 
requested and arranges information in a 
manner which aids the entry of data into 
FMCS computer records. The revised 
version of Form F-53 is shown below in 
this rule for purposes of identification. 

A summary of information pertaining 
to Form F-53 is as follows: 

Form number FMCS F-53. OMB 3076- 
0005. 

Frequency: On occasion. 

Respondent Parties to a Federal 
Sector dispute. 

Obligation: Voluntary. 

Burden: Approximately 600 responses 
per yean approximately 100 reporting 


hours per yean approximately 15 
minutes per response. 

Need and Use: The information is 
needed to advise FMCS of Federal 
Sector disputes pursuant to 29 CFR part 
1425,1425.3. It is used in order to m^e 
assignments of cases to FMCS 
mediators. 

Comments 

Twelve persons provided written 
comments and/or proposed revisions. 

Of this number, ei^t were 
representatives of management and four 
were representatives of unions. Two 
other oral comments were received by 
telephone. One was from a federal 
union, the other from a federal agency 
labor relations representative. A 
summary of the 14 comments, with the 
response of FMCS. follows: 

1. Notice of '7Br\ Mid-Term Changes or 
Other Changes 

The last sentence of the first 
paragraph at 29 CFR 1425.2 currently 
states parties involved in mid-term 
or impact bargaining need not submit a 
Form F-53 to l^CS. In order to promote 
the submission of Form F-53 in these 
situations, the revised section slates that 
parties *** * * * § are encouraged to send a 
notice" (29 CFR 1425.2(b)). 

This modification was made because 
of increased impact-and-implementation 
(I&I) and mid-term bargaining in the 
absence of a procedure for informing 
FMCS mediators about these situations 
in advance. Although telephone calls to 
the mediator or district director have 
been made, these calls have often not 
allowed sufficient advance time for 
scheduling mediator activities. 

The response to this proposal by 
almost all commenlors was that 
requiring a notice for all !&I bargaining 
situations, especially on a form would 
be too burdensome. Instead, the 
recommendation was to require a filing 
with FMCS only when the mediation 
services were desired. 

Thus, the Department of Energy 
Headquarters commented "Don't make 
it mandatory.** They proposed the 
language be rewritten, as follows. 

**Although not required, the parlies 
engaged in mid-term or I&I are 
encouraged to send a notice. In such a 
notice, the parties are requested to 
briefly list the issues being bargained." 
The Department of Energy. Bonneville 
Power Administration in Portland. 
Oregon, wrote that the parlies be 
encouraged to send a notice and list 
issues briefly. The Panama Canal 
Commission opposed sending I&I 
notices and listing issues as too 
burdensome. 
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The Department of the Army at 
Aberdeen Proving Ground opposed the 
proposed I&I notice requirement 
because many I&l bargaining disputes 
are over office moves and relocations 
and most are resolved amicably. If the 
notice requirement were made, FMCS 
might be flooded with needless paper. 

Union responses ranged from the 
Seafarers International Union, which 
said that I&I reporting was too onerous, 
to the National Treasury Employees 
Union suggesting that the notice identify 
if it is union-initiated mid-term 
bargaining, to the American Federation 
of Government Employees reserving 
judgment if the rule was an undue 
hardship, to the National Weather 
Service Union which said the I&I notice 
requirement was acceptable. 

Recognizing these labor and 
management concerns, FMCS has 
decided that the new form will now 
encourage, rather than mandate filing 
only when a request for assistance in 
these matters is desired. These should 
be filed whenever the parties, singly or 
jointly, find that mediation assistance is 
needed. The requesting party is asked to 
specify the issues and type of 
bargaining. FMCS will continue to 
require, however, notification of 
contract termination negotiations and 
contractual reopener negotiations. 

2. Listing Issues Involved 

Two commenters said there was not 
enough room provided on the proposed 
form for listing issues. One suggested a 
change to “Brief description of issues 
involved are attached.'* 

The FMCS purpose is only to obtain a 
very general topic heading; e.g., smoking 
or alternative work schedules or official 
time etc., rather than a detailed listing. 
Guidance to that effect will be provided 
on the instructions on the back of the 
Form, so the amount of space provided 
should be adequate. 

3. The Difference Between Filing a 
Notice of Contract Expiration or Initial 
Contract Bargaining and a Request for 
Mediation Assistance 

Form F-53 was modified to state "1. Notice 
to FMCS in regard to (check one) 

-^The expiration of an existing contract. 

-An initial contract. 

This was followed by an, item 2, calling for 
a similar indication for a request for 
assistance in regard to (check one) 

-Impact and/or Implementation 

Baigaining; or 
-Mid-term Bargaining 

The reason for this distinction is to 
separate those items for which notice is 
required under the Act. from those in 
which it is optional. Notices are required 
in order to give FMCS mediators enough 


time to schedule meetings, meet with the 
parties in advance of contract expiration 
dates and allow for the possibility of 
early bargaining. This applies to 
contract expirations, initial contract 
bargaining situations and contractual re¬ 
openers. Should the parties or party 
request mediation assistance in I&l or 
any mid-term bargaining, such requests 
can be made on this form. 

4. Time Limits 

The time limit for notice for a contract 
expiration is “at least 30 days prior to 
expiration." The text has been amended 
to add provisions also requiring notice 
30 days prior to the reopener date of an 
existing contract. For parties seeking an 
initial agreement, notice is “within 30 
days after commencing negotiations." 

(29 CFR 1425.2). 

Two organizations commented on 
these limits, saying notice should be 
used to initiate negotiations rather than 
request assistance. Two other 
organizations said it should be “not later 
than 30 days", prior to the expiration or 
modification date of an existing 
agreement. 

The view of FMCS is that the purpose 
of the required notice is to alert FMCS 
and permit it sufficient time to proffer its 
services. 

As to requiring a party to file a notice 
“no later than 30 days prior to 
expiration" as opposed "at least 30 days 
prior to expiration", FMCS sees no 
signiHcant distinction and has therefore 
not modified the text of these 
provisions. 

5. Grievance Mediation 

Another change is a new section, 29 
CFR 1425.2(c)—for mediation of 
grievances. Parties seeking to obtain 
grievance mediation are required to 
send a joint request FMCS retains 
discretion to determine in what 
circumstances it wiU make grievance 
mediation available. 

There were four comments on this 
grievance mediation provision. The 
Department of Army Headquarters 
wrote that grievance mediation should 
be optional, on a case-by-case basis. 

The Department of Air Force 
Headquarters wrote that grievance 
mediation should be allowed only if 
specifically provided for in the collective 
bargaining agreement, and a unilateral 
request for grievance mediation should 
not be permitted. The National Weather 
Service union said FMCS should allow 
grievance mediation requests to be 
signed by only one party. The 
Department of Transportation suggested 
FMCS amend § 1425.3 to describe 
FMCS's functions to include grievance 
mediation since currently the 


description of the function is limited to 
assistance in resolving negotiation 
disputes. 

FMCS concludes that a joint request 
for grievance mediation is critical to 
establishing a basis for resolving the 
problem. Since contractual positions are 
involved, both sides must agree at the 
outset to this process. 

As to whether $ 1245.3 needs to be 
amended, FMCS feels that this is not 
necessary because of the following 
considerations. 

Even though the Federal Service 
Labor-Management Relations Statute, 
chapter 71 of title 51 U.S.C. (FSLKiRS) 
does not address grievance mediation, 
there is no prohibition of such activity. 

In addition, the Administrative Dispute 
Resolution Act of 1990, Public Law 101- 
552, section 581(8), does provide, by 
implication, that such authorization is 
conferred. That section states that the 
only grievances that are excluded from 
coverage under that Act are those that 
are already prohibited in the FSLMRS at 
section 7121(c) of title 5. FMCS views 
this as providing implied authority to 
assist in the resolution of other 
grievances. The Agency, moreover, 
views its activities in grievance 
mediation as part of its effort to assist 
the parties in improving their 
relationships and offers grievance 
resolution assistance along with joint 
training in problem-solving and 
introduction in interest-based 
negotiations in order to foster more 
productive collective bargaining. The 
Agency has worked with unions and 
agencies to establish pilot programs to 
assist in grievance mediation as a way 
of improving labor relations and 
attitudes. In addition, the Agency will 
seek further clarification of its authority 
under the FSLMRS and the 
Administrative Dispute Resolution Act. 
In the interim, FMCS will accept joint 
requests for such assistance but 
reserves its discretion not to proceed in 
all cases. 

Since the proposed rule was published 
on June 15,1989, FMCS adopted 
Grievance Mediation Guidelines as 
follows: 

1. The parties shall submit a joint 
request, signed by both parties 
requesting FMCS assistance. 

2. Any time limits in the parties labor 
agreement must be waived to permit the 
grievance to proceed to arbitration 
should mediation be unsuccessful. 

3. Proceedings before the mediator 
will be informal and rules of evidence 
will not apply. No record, stenographic, 
tape recordings or other will be made of 
mediation sessions. The mediators notes 
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are confidential and shall not be 
revealed. 

4. The mediator shall conduct the 
mediation conference utilizing all of the 
customary techniques associated with 
mediation including the use of separate 
caucuses. 

5. The mediator has no authority to 
compel any resolution of the grievance. 

6. In the event that no settlement is 
reached during the mediation 
conference(s), the mediator may provide 
the parties either in separate or joint 
session with an oral advisory opinion. 

7. If either party does not accept an 
advisory opinion, the matter may then 
proceed to arbitration in the manner and 
form provided in their collective 
bargaining agreement. Such arbitration 
hearings will be held as if the grievance 
mediation effort had not taken place. 
Nothing said or done by the parties, 
grievanl(8) or the mediator during the 
grievance mediation 8e88ion(s) can be 
used during arbitration proceedings. 

8. When the parties choose the FMCS 
grievance mediation procedure, they 
agree to abide by these guidelines and it 
is understood that the parties and the 
grievant shall hold FMCS and the 
mediator appointed by the Service 
harmless as to any claim of damages 
arising from the mediation activity. 

9. The grievant shall be entitled to be 
present at the mediation conference(s). 

These guidelines have been 
incorporated in this regulation at 
§ 1425.2(d). 

6, Other Comments 

Other comments about the proposed 
revision were: (1) The form takes more 
than 10 minutes to complete, and (2) 
FMCS should consider offering 
Alternative Dispute Resolution (ADR) 
services on the form. 

FMCS is of the view that the 
information requested is basic and easy 
to supply. Therefore, in a majority of 
cases. 10 minutes or less will be needed. 
In particular since description of issues 
should be brief and the number of 
employees requested on the form (Item 
7) is approximate, the amount of time 
consumed should not be great. As to 
(ADR), the Service does provide other 
programs in the Federal sector, but does 
not believe that this should be made 
part of the F-53 Form, as dealing with 
these other services on the same form 
might be confusing to the parties. 

Executive Order 12291 

This rule is not a “major rule’* under 
Executive Order 12291 because it is not 
likely to result in (1) an annual effect on 
the economy of $100 million or more; (2) 
a major increase in costs or prices for 
consumers, individual industries. 


Federal. State or local government 
agencies, or geographic regions, or (3) a 
significant decline in productivity, 
innovation, or the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

Accordingly, no regulatory impact 
analysis is required. 

Paperwork Reduction Act Notice 

The collection of information in this 
rule was submitted to the Office of 
Management and Budget under section 
3504(H) of the Paperwork Reduction Act 
(44 U.S.C. 3501 et seq.). Comments 
regarding any aspect of this information 
collection should be submitted to the 
Federal Mediation and Conciliation 
Service, 2100 K Street, NW., 

Washington. DC 20427, Attention: Eileen 
B. Hoffman, and to the Office of 
Management and Budget, Attention: 
Desk Officer for FMCS. OMB Room 
3001. Washington, DC 20503. 

Regulatory Flexibility Act Certifi€:ation 

The FMCS finds that this rule will 
have no significant economic impact 
upon a substantial number of small 
entities within the meaning of section 
3(a) of the Regulatory Flexibility Act. 
Public Law 90-354, 94 Stat. 1164 (5 
U.S.C. 605(g)), and will so certify to the 
Chief Counsel for Advocacy of the Small 
Business Administration. This 
conclusion has been reached because 
the final rule does not, in itself, impose 
any additional economic requirements 
upon small entities. Accordingly, no 
regulatory flexibility analysis is 
required. 

List of Subjects in 29 CFR 1425 

Collective bargaining. Administrative 
Practice and Procedure, Government 
employees. Labor Management 
Relations. 

Dated: January 13.1992. 

Bernard E. DeLury. 

Director, FMCS. 

Accordingly, part 1425, is amended as 
follows: 

PART 1425—MEDIATION ASSISTANCE 
IN THE FEDERAL SERVICE 

1. The authority citation for 29 CFR 
part 1425 is revised to read as follows: 

Authority: 5 U.S.C. 581(8): 7119. 7134. 

2. Section 1425.2 is revised to read as 
follows: 

§ 1425.2 Notice to the Service of 
agreement negotiations. 

(a) In order that the Service may 
provide assistance to the parties^ the 
party initiating negotiations shall file a 


notice with FMCS Notice Processing 
Unit. 2100 K Street. NW.. Washington, 
DC 20426. at least 30 days prior to the 
expiration or modification date of an 
existing agreement, or 30 days prior to 
the reopener date of an existing 
agreement. In the case of an initial 
agreement the notice shall be filed 
within 30 days after commencing 
negotiations. 

(b) Parties engaging in any mid-term 
or impact and/or implementation 
bargaining are encouraged to send a 
request to FMCS if assistance is desired. 
Such a request may be sent by either 
party or may be submitted jointly. In 
regard to such requests, a brief listing of 
the issues is suggested. Such listing 
should be general in nature, e.g.. 
smoking policies or Alternative Work 
Schedules (AWS). 

(c) Parties requesting grievance 
mediation must send a request signed by 
both the union and the agency involved. 
Receipt of such request does not commit 
FMCS to provide its services. FMCS has 
the discretion to determine whether or 
not to perform grievance mediation, as 
such service may not be appropriate in 
all cases. 

(d) The guidelines for FMCS grievance 
mediation are: 

(1) The parties shall submit a joint 
request, signed by both parties 
requesting FMCS assistance. The parties 
agree that grievance mediation is a 
supplement to. and not a substitute for. 
the steps of the contractual grievance 
procedure. 

(2) The grievant is entitled to be 
present at the grievance mediation 
conference. 

(3) Any time limits in the parties labor 
agreement must be waived to permit the 
grievance to proceed to arbitration 
should mediation be unsuccessful. 

(4) Proceedings before the mediator 
will be informal and rules of evidence 
do not apply. No record, stenographic or 
tape recordings of the meetings will be 
made. The m^iators notes are 
confidential and content shall not be 
revealed. 

(5) The mediator sljall conduct the 
mediation conference utilizing all of the 
customary techniques associated with 
mediation including the use of separate 
caucuses. 

(6) The mediator has no authority to 
compel resolution of the grievance. 

(7) In the event that no settlement is 
reached during the mediation 
conference, the mediator may provide 
the parties either in separate or joint 
session with an oral advisory opinion. 

(8) If either party does not accept an 
advisory opinion, the matter may then 
proceed to arbitration in the manner 






30400 


Federal Register / Vol. 57, No. 132 / Thursday, July 9, 1992 / Rules and Regulations 


form provided in their collective ^ - cz - 7 ^. 

bargaining agreement Such arbitration _ ' • ^ 4 

hearings will be held as if the grievance ^ vi 

mediation effort had not taken place. ^ ^ 

Nothing said or done by the piulies or . 

the mediator during the grievance ' > » •' 

mediation session can be used during V 

arbitration proceedings. ^ 1 V > 

(9) When the parties choose the FMCS ’ * " ' ^ 

grievance mediation procedure, they " 

have agreed to abide by these guidelines » / T , 

established by FMCS, and it is * - * 

understood that the parties and the ' _ ^ 

grievant shall hold FMCS and the ’ 

mediator appointed by the Service to ^ 

conduct the mediation conference < . _. 

harmless of any claim of damages • n, . »• 

arising from the mediation process. ^ 

BIUJNO CODE 6732-01-M -* - 








A 


f 


-rr 


r'^ 


C " 


• v >;\ / • 


I" ^ 

. if*, 






^ro/jc.V:' • ^ 


^ M 




/ 


- H' ./ . • 

'V' i‘ . . 

' • 

. .. ..,p ... 







Federal Register / Vol. 57, No. 132 / Thursday. July 9.1992 / Rules and Regulations 


30401 


FUCSrORMFSS 

REVISED 


FEDERAL SECTOR LABOR RELATIONS 
NOTICE TO FEDERAL MEDIATION AND CONCILIATION SERVICE 


form Approved 
OMB No 3076 0005 
Ekp M«y3l. 1994 


MAIL 

TO; 


NOTICE PROCESSING UNIT 
FEDERAL MEDIATION AND CONClUATION SERVICE 
2100 K STREET NW 
WASHINGTON DC 20427 


THIS NOTICE IS IN REGARD TO; (MARK "X”) 

□ AN INITIAL CONTRACT (INCLUDE FLRA CERTIFICATION NUMBER) #_ 

Qy □ A CONTRACT REOPENER REOPENER DATE_ 

□ THE EXPIRATION OF AN EXISTING AGREEMENT EXPIRATION DATE: 


/t 


□ OTHER REQUESTS FOR THE ASSISTANCE OF FMCS IN BARGAINING 

SPECIFY TYPE OF ISSUE(S). 

(MARK "X"; 

□ REQUEST FOR GRIEVANCE MEDIA VON (SEE ITEM # fOJ 

(MARK 

ISSUE(S): 





• 

NAME OF FEDERAL AGENCY 


NAME OF SUBDIVISION OR COMPONENT* IF ANY 

STREET ADDRESS OF AGENCY 

CITY 


STATE 


ZIP 

AGENCY OFFICIAL TO BE CONTACTED 



AREA CODE & PHONE NUMBER 

NAME OF NATIONAL UNION OR PARENT BODY 


NAME AND/OR LOCAL NUMBER 



STREET ADDRESS 

CITY 


STATE 


ZIP 

UNION OFFICIAL TO BE CONTACTED 



AREA CODE & PHONE NUMBER 

LOCAVON OF NEGOVAVONS OR WHERE MEDIAVON WILL BE HELD 


STREET ADDRESS 

CITY 


STATE 


ZIP 

APPROX. • OF EMPLOYEES IN BARGAINING UNIT(S) » 


IN ESTABUSHMENT » 



THIS NOTICE OR REQUEST IS FILED ON BEHALF OF 

(MARK -X-) 

□ UNION 

□ AGENCY 

NAME AND TITLE OF OFFICIAL(S) SUBMITTING THIS NOTICE OR REQUEST AREA CODE * PHONE NUMBER 

• 

STREET ADDRESS 

CITY 


STATE 


ZIP 

FOR GRIEVANCE MEDIA RON. THE SIGNA TORES OF BOTH PARRES ARE REQUIRED: * 

SIGNATURE (AGENCY) DATE 


SIGNATURE (UNION) 


DATE 


ReoeipJ of this torm does not commit FMCS to offet its services Receipt of this form will not bo acknowledged in writing by FMCS While use of this form 
IS voluntary, its use will facilitate FMCS service to respondents PuOkc reporting burden lot this collection ol mlormation is estimated to average 10 minutes 
Pb'J'wponso. Including bnie for reviewing the collection ol inlormabon Send comments regarding this burden estimate or any other aspect of this coHecbon 
o imormation. including suggestions lof reducing this burden, to FMCS Division ot Administrative Services. Washington. D C 20427, and to the Ottice ol 
Management arxj Budget, Paperwori^ Reduction Project Washington. D C. 20603 


For Instructions, see back 
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Instructions 

Complete this form, please follow these instructions. 


In item # 1. Cticck ihc block and give ihc dale if this is for an existing agreemem or reopencr. The FLRA Ccnificalion number 
should be provided if available. If not known, please leave this item blank. Absence of this number will not impede processing of the 
Form. 

In item # 2. If other assistance in bargaining is requested please specify: c,g; impaa and implementation bargaining (I&I) 
and/or mid-term bargaining, and provide a brief listing of issues,e.g. Smoking, Alternative Work Schedules (AWS), ground rules, office 
moves, or if desired, add attacht^ list This is only if such issues are known at time of filing. 

In item #3 Please specify the issues lo be considered for grievance mediation. Please refer to FMCS guidelines for processing 
these request Please make certain that both parties sign this request! 

In item #4. List the name of the agency, as follows: The Department, and the subdivision or component For example: U.S. Dept 

of Labor, BLS, or U. S. Dept of Army, Aberdeen Proving Ground, or Illinois National Guard, Springfield Chapter. If an independent 
agency is involved, list the agency, c.g. Federal Deposit Insurance Corp. (FDIC) and any subdivision or component, if appropriate. 

In item #5. List the name of the union and its subdivision or component as follows: c.g. Federal Employees Union, Local 23 
or Government Workers Union, Western Joint Council. 

In item # 6. Provide the area where the negotiation or mediation will most likely lake place, with zip code, c.g., Washington, D.C. 
20427. The zip code is important because our cases are routed by computer through zip co^, and mediators are assigned on that basis. 

In item # 7. Only the a pproximate number of employecsiii the bargaining unit and establishincnt are requested. The establishment 

is the entity referred to in item 4 as name of subdivision or component, if any. 

In item # 8. The filing need only be sent by one party unless it is a request for grievance mediation. (Sec item 9.) 

In item # 9. Please give the title of the official, phone number, address, and zip code. 

r. 

In item #JQ. Both labor and managemcm signatures are required for grievance mediation requests. 


I 


NOTICE 


SEND ORIGINAL TO F.M.C.S. 

SEND ONE COPY TO OPPOSITE PARTY 
RETAIN ONE COPY FOR PARTY FILING NOTICE 

(FR Doc. 92-15592 Piled 7-6-92; 8:45 am] 
wuma CODE 6732.0t.C 
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DEPARTMENT OF TRANSPORTATION 
Coast Guard 
33 CFR Part 100 
[CGD1 92-012) 

52nd Annual National Sweepstakes 
Regatta, Red Bank, NJ 

agency: Coast Guard, DOT. 

ACTION: Temporary final rule. 

SUMMANY: The 52nd Annual National 
Sweepstakes Regatta is a powerboat 
race held on the Navesink River in Red 
Bank. Ne%y Jersey. This regulation 
temporarily amends the date of the 
event and is necessary to control vessel 
traffic within the immediate vicinity of 
the event due to the confined nature of 
the waterway and anticipated 
congestion at the time of the race. The 
purpose of this regulation is to provide 
for the safety of life and propei^ on 
navigable waters during the event. 

EFFECTIVE DATES: This regulation is 
effective from 8 am to 8 pm on July IB¬ 
IS. 1992. 

FOR FURTHER INFORMATION CONTACT: 

Lieutenant (junior grade) Eric G. 
Westerberg. Chief Boating Safety 
Affairs Branch. First Coast Guard 
District. (617) 223-8310. 

SUPPLEMENTARY INFORMATION: 

Drafting Information 

The drafters of this notice are LTJG 
E.G. Westerberg, project officer. Chief. 
Boating Safety Affairs Branch. First 
Coast Guard District and LCDR J. 

Astley, project attorney. First Coast 
Guard District Legal Office. 

Regulatory History 

Pursuant to 5 U.S.C. 553, a notice of 
proposed rulemaking was not published 
for this regulation and good cause exists 
for making it effective in less than 30 
days after Federal Register publication. 
This temporary rule contains only a 
change of date from the permanent 
regulation. Insufficient time existed for 
the publication of an NPRM because 
questions regarding the exact location of 
the race course and date of the event 
were not resolved until May 29,1992 due 
to concerns over interference with aids 
to navigation. The event is of such local 
popularity that delay or cancellation to 
provide for an NPRM would be against 
the public interest. Publishing an NPRM 
and delaying its effective date would 
also be contrary to public interest since 
immediate action is needed to respond 
to any potential hazards to the maritime 
public. 


Background and Purpose 

The circumstances requiring this 
regulation result from the desire to 
protect the boating public from possible 
dangers and hazards associated with 
high speed powerboat racing. A portion 
of the Navesink River will be closed 
during the effective period to all vessel 
traffic except participants, official 
regatta vessels, and patrol craft. The 
regulated area is that portion of the 
Navesink River in Red Bank, NJ 
between the NJ Route 35 Bridge and a 
line running across the Navesink River 
connecting Guyon and Lewis Points. In 
order to provide for the safety of 
spectators and participants, the Coast 
Guard will restrict vessel movement in 
the race course area and establish 
spectator anchorages for what is 
expected to be a large spectator fleet. 

Regulatory Evaluation 

This rule constitutes a temporary 
revision of the permanent regulations 
governing the running of the National 
Sweepst^es Regatta published in 
§ 100.103 by changing the date of the 
race. The public is aware of the terms 
and conditions of this annual event. Due 
to infrequent commercial traffic on the 
applicable portion of the Navesink 
River, these regulations are not major 
under Executive Order 12291 and not 
significant under Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11040; February 26, 
1979). Vessels will have sufficient 
advance notice to adjust their schedules 
around this event and traffic may be 
allowed to transit the regulated area at 
the discretion of the Patrol Commander. 

Small Entities 

Under the Regulatory Flexibility Act 
(5 U.S.C. 601 ei seq,), the Coast Guard 
must consider whether this rule will 
have a significant economic impact on a 
substantial number of small entities. 
*'Small Entities** include independently 
owned and operated small businesses 
that are not dominant in their field and 
that otherwise qualify as "small 
business concerns** under section 3 of 
the Small Business Act (15 U.S.C. 632). 
For the reasons cited in the Regulatory 
Evaluation above, the Coast Guard 
certifies under 5 U.S.C. 605(b) that they 
will not have a significant economic 
impact on a substantial number of small 
entities. 

Collection of Information 

This regulation contains no collection 
of information requirements under the 
Paperwork Reduction Act (44 U.S.C. 
3501). 


Federalism 

The Coast Guard has analyzed this 
action in accordance with the principles 
and criteria contained in Executive 
Order 12612 and has determined that 
this rule does not raise sufficient 
federalism implications to warrant the 
preparation of a Federalism 
Assessment. 

Environment 

The Coast Guard has considered the 
environmental impact of this regulation 
and concluded that under section 2.B.2.C. 
of Conunandant instruction M16475.1B, 
this rule is categorically excluded from 
further environmental documentation. A 
Categorical Exclusion determination is 
available in the docket for inspection or 
cop 3 dng where indicated under 
"ADDRESSES’*. 

List of Subjects in 33 CFR Part 100 

Marine safety. Navigation (water). 
Reporting and recordkeeping 
requirements. Waterways. 

Regulations 

In consideration of the foregoing, part 
100 of title 33, Code of Federal 
Regulations, is temporarily amended as 
follows: 

PART 100—[AMENDED] 

1. The authority citation for part 100 
continues to read as follows: 

Authority: 33 U.S.C 1233; 49 CFR 1.46 and 
33 CFR 100,35. 

2. Section 100.103(b), is temporarily 
revised to read as follows: 

§ 100.103 National Sweepstakes Regatta, 
Red Bank, NJ. 

***** 

(b) Effective Period, This regulation is 
effective between the hours of 8 am and 
6 pm, July 18-19,1992. 

***** 

Dated: June 29.1992. 

).D. Sipes, 

Rear Admiral, US. Coast Guard, Commander, 
First Coast Guard District. 

[FR Doc. 92-15964 Filed'y-8-92; 8:45 am) 
BILUNG CODE 4StO-t4-W 


33 CFR Part 117 
(CGOI 91-141) 

Drawbridge Operation Regulations; 
Charles River, MA 

agency: Coast Guard, DOT. 
action: Final Rule. 

summary: At the request of the 
Metropolitan District Conunission 
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(MDC). the Coast Guard has changed 
the regulations in § 117.591, paragraph 
(e). governing the Craigie Bridge over 
the Charles River at mile 1.0 between 
Boston and Cambridge, Massachusetts. 
The final rule establishes periods when 
advance notice for an opening is 
required and changes the days when the 
draw need not open during the morning 
and evening rush hours from Monday 
through Saturday to Monday through 
Friday. Additionally, the regulations for 
the Charles River have been changed to 
remove obsolete regulatory provisions, 
correct inconsistencies, and reflect 
physical changes that have occurred to 
the waterway. 

EFFECTIVE DATE: This rule is effective on 
August 10.1992. 

FOR FURTHER INFORMATION CONTACT*. 
William C. Heming, Bridge 
Administrator. First Coast Guard 
District. (212) 668-7170. 

SUPPLEMENTARY INFORMATION: 

Drafting Information 

The drafters of this notice are John 
McDonald, project officer, and 
Lieutenant Commander John Astley. 
project attorney. 

Regulatory History 

On December 24.1991. the Coast 
Guard published a notice of proposed 
rulemaking entitled Drawbridge 
Operation Regulations, Charles River, in 
the Federal Register (58 FR 66809). The 
Coast Guard received seven letters 
commenting on the proposal. A public 
hearing was not requested and one was 
not held. 

Background and Purpose 

The Metropolitan District Commission 
(MDC), requested a change to the 
regulations for the Craigie Bridge, which 
presently opens on signal except during 
the morning and evening rush hours 
from 6:15 a.m. thru 9:10 a.m. and from 
3:15 p.m. thru 6:30 p.m., respectively, 
excluding Sundays and holidays. The 
MDC and AMTRACK bridges have 
never observed the above closed 
periods on Saturdays and have 
requested that the regulation be changed 
to reflect the Monday through Friday 
closed periods which have been the 
actual operating policy. The MDC also 
has requested that commercial and 
recreational vessels be required to give 
24 hours advance notice for bridge 
openings from December 1 to March 31. 
This request was made because of the 
limited number of openings during the 
winter months, and to relieve the bridge 
owner of the burden of having personnel 
constantly available to open the draw. 
Additionally, the present drawbridge 


regulations for the Charles River do not 
adequately reflect changed that have 
occurred since various portions of the 
regulations were instituted. 

Discussion of Comments and Changes 

Seven letters were received regarding 
the proposed rule. All seven letters 
objected to the Saturday closed periods 
during the morning and evening rush 
hours but all seven were in favor of all 
the other proposed changes to the 
regulations. The mariners, the MDC and 
AMTRACK were not aware that the 
existing regulation allowed for closed 
periods on Saturdays. The MDC and 
AMTRACK have requested that the 
Saturday closed periods be removed 
from the final rule; therefore, the closed 
periods for the morning and evening 
rush hours have been changed to 
Monday through Friday, except 
holidays. 

Section 117.591. paragraph (a)(1). 
which gives the requirements for sound 
signals for bridge openings as two 
prolonged blasts followed by two short 
blasts, has been changed to comply with 
the sound signals required for an 
opening, as stated in § 117.15, which is 
one prolonged blast followed by one 
short blast. This change will eliminate 
this discrepancy. 

Paragraph (a)(3). which refers to the 
level of the tide at the Charlestown 
Navy Yard, is being removed. The 
relocation and construction of the MDC 
Charles River Lock and Dam. at mile 0.5, 
makes the Charles River non>tidal in the 
area where these bridges are located. 

Paragraph (f). which gives the 
operating hours for the Lechemere Canal 
Bridge, is being removed because the 
Lechemere Canal Bridge was replaced 
with a fixed bridge in 1986. 

Paragraph (g), which gives the 
operating hours for the Broad Canal 
Bridges, and paragraph (h). which states 
that the draws of the Broad Canal 
Bridges need not open for the passage of 
vesselsv contradict each other. 

Therefore, paragraph (g) will be 
removed. Paragraph (h) will be listed as 
new paragraph (f) in the revised 
regulation. 

Regulatory Evaluation 

This rule is not major under Executive 
Order 12291 and not significant under 
Department of Transportation 
Regulatory Policies and Procedures (44 
FR 11040, February 26.1979). The Coast 
Guard expects the economic impact of 
this rulemaking to be so minimal that a 
Regulatory Evaluation is unnecessary. 
This opinion is based on the fact that 
the final rule will not prevent mariners 
from transiting the Craigie Bridge but 


will simply require advance notice for 
openings during the winter months. 

Small Entities 

Under the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.), the Coast Guard 
must consider whether this rule will 
have a significant economic impact on a 
substantial number of small entities. 
"Small entities" include independently 
owned and operated small businesses 
that are not dominant in their field and 
that otherwise qualify as "small 
business concerns" under section 3 of 
the Small Business Act (15 U.S.C. 632). 

The Coast Guard expects the impact 
to be minimal on all entities because the 
final rule will not prevent mariners from 
transiting the Craigie Bridge but will 
simply require advance notice for 
openings during the winter months. 
Because it expects the impact to be 
minimal, the Coast Guard certifies under 
5 U.S.C. 605(b) that this final rule will 
not have a significant economic impact 
on a substantial number of small 
entities. 

Collection of Information 

This rule contains no collection of 
information requirements under the 
Paperwork Reduction Act (44 U.S.C. 

3501 et seq.). 

Federalism 

The Coast Guard has analyzed this 
final rule in accordance with the 
principles and criteria contained in 
Executive Order 12612 and it has been 
determined that this final rule does not 
have sufficient federalism implications 
to warrant preparation of a federal 
assessment. 

Environment 

The Coast Guard considered the 
environmental impact of this rule and 
concluded that, under section 2.B.2. of 
Commandant Instruction M16475.1B, 
this rule is categorically excluded from 
further environmental documentation. A 
Categorical Exclusion Determination is 
available in the docket for inspection or 
copying where indicated under 
"ADDRESSES". 

List of Subjects 

33 CFR Part 117 

Bridges. 

Regulations 

For reasons set out in the preamble, 
the Coast Guard amends 33 CFR part 
117, as follows: 
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PART 117—DRAWBRIDGE 
OPERATION REGULATIONS 

1. The authority citation for part 117 
continues to read as follows: 

Authority; 33 U.S.C 499; 49 CFR 1.46; 33 
CFR 

2. Section 117.591 is revised as 
follows: 

9 117.591 Charles River and Its tributaries. 

(a) The following requirements apply 
to all bridges across the Charles River 
and it's tributaries: 

(1) Public vessels of the United States, 
state or local vessels used for public 
safety, and vessels in distress shall be 
passed through the draw of each bridge 
as soon as possible without delay at any 
time. The opening signal from these 
vessels is four or more short blasts of a 
whistle or horn, or a radio request. 

(2) The owners of these bridges shall 
provide and keep in good legible 
condition clearance gauges for each 
draw with figures not less than 12 inches 
high designed, installed and maintained 
according to the provisions of § 118.160 
of this chapter. 


(3) Trains and locomotives shall be 
controlled so that any delay in opening 
the draw span shall not exceed ten 
minutes. However, if a train moving 
toward the bridge has crossed the home 
signal for the bridge before the signal 
requesting opening of the bridge is 
given, that train may continue across the 
bridge and must clear the bridge 
interiocks before stopping. 

(4) Except as provided in paragraph 

(b) through (f) of this section, the draws 
shall open on signal. 

(b) liie draw of the Charlestown 
Bridge, mile 0.4 at Boston, need not be 
opened for the passage of vessels. 

(c) The draw of the Massachusetts 
Bay Transportation Authority (MBTA/ 
Amtrak Bridge, mile 0.8, at Boston, shall 
open on signal; except that from 6:15 
a.m. to 9:10 a.m. and 4:15 p.m. to 6:30 
p.m., Monday through Friday, except 
holidays, the draw need not be opened 
for the passage of vessels, except as 
stated in paragraph (a)(1) of this section. 

(d) The draw of the Massachusetts 
Bay Transportation Authority (East 
Cambridge Viaduct] railroad Bridge, 
mile 1.0 at Boston, need not be opened 


for the passage of vessels. However, the 
operating machinery of the draw shall 
be maintained in an operable condition. 

(e) The draw of the Metrop^ilitan 
District Commission (Craigie) Bridge, 
mile 1.0 at Boston, shall operate as 
follows: 

(1) Open on signal; except that from 
6:15 a.m. to 9:10 a.m. and 3:15 p.m. to 
6:30 p.m., Monday through Friday, 
except holidays, the draw need not open 
for the passage of vessels, except as 
stated in paragraph (a)(l] of this section. 

(2) From December 1 to March 31, the 
draw shall open on signal after a 24 hour 
advance notice is given. 

(f) The draws of the bridges across 
Broad Canal, mile 0.0, need not open for 
the passage of vessels. However, the 
draws sh^ be returned to operable 
condition within one year after 
notification by the District Commander 
to do so. 

3. Appendix A to part 117 is amended 
to add the entries for the Charles River 
under the State of Massachusetts 
between the listing for the Annisquam 
River and the Chelsea River, to read as 
follows: 


Appendix A to Part 117—Drawbridges Equipped %vith Radiotelephones 


Waterway MUe Locatkxi 


Bridge name and owner CaU sign SfawlS 


Massachusetts 

s 

Chartes River_ 


0.6 Charlestown^..Chartes River Dam, MDC... WHV 988 

1.0 BostOf>___Craigie, MOC.....WHV 969 

• • • a a 


16 13 

16 13 


Dated: lune 29.1992. 

|.D. Sipes, 

Rear Admiral, US, Coast Guard, Commander, 
First Coast Guard District 
|FR Doc. 92-15962 Filed 7-6-92; 8:45 am) 
BlLtmQ CODE 4S10-14-il 


33 CFR Part 165 
[CGD1 91*109] 

Safety Zone; Boston Inner Harbor. 
Boston, MA 

agency: Coast Guard, DOT. 

ACTION: Final rule. 

summary: The Coast Guard is 
establishing a permanent safety zone 
around the U.S.S. Constitution, with the 
size of the zone varying depending upon 
prevailing conditions. This zone is 
needed to safeguard Constitution as an 
historic national maritime treasure and 
to protect other vessels and persons 
viewing Constitution waterside from the 


risk of collision, damage or personal 
injury due both to its limited 
maneuverability when underway and to 
the limited maneuvering room available 
in the vicinity of its berth. 
Implementation of this safety zone will 
enhance safe navigation in Boston 
Harbor by defining permanent 
operational parameters for public 
viewing of Constitution when it is 
underway or moored. 

EFFECTIVE DATE: This regulation 
becomes effective August 10.1992. 

FOR FURTHER INFORMATION CONTACT: 
LCDR S. Garrity, Marine Safety Office 
Boston. (617) 223-3000. 

SUPPLEMENTARY INFORMATION: 

Drafting Information 

The principal persons involved in 
drafting this document are LCDR S. 
Garrity, Project Officer, Marine Safety 
Office Boston, and LCDR ]. Astley, 
Project Counsel, First Coast Guard 
District Legal Office. 


Regulatory History 

On lanuary 10,1992, the Coast Guard 
published a notice of rulemaking 
entitled, **Safety Zone; Boston Inner 
Harbor, Boston, MA** in the Federal 
Register (57 FR1141). The Coast Guard 
received no letters commenting on the 
proposal. A public hearing was not 
requested and one was not held. 

Background and Purpose 

The country’s oldest seagoing vessel, 
the U.S.S. Constitution is a treasured 
national monument. To protect the 
vessel, the Captain of the Port (COTP) 
Boston has routinely established a 
temporary moving safety zone around 
Constitution whenever underway in 
Boston Harbor. 

Constitution's ]uly Fourth Turnaround 
Cruise, the focal point of Boston's 
Harborfesl celebration, is an annual 
event in Boston Harbor. At 10 a.m. on 
luly Fourth. Constitution departs berth 
at Pier 1. Charlestown Navy Yard. 
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sometimes joined by other parade 
vessels, and proceeds outbound in the 
Boston Main Channel, Boston Inner 
Harbor. Once beyond Castle Island, 
Constitution and accompanying parade 
vessels turn and proceed inbound. At 
noon, when abeam Fort Independence, 
Castle Island, the Constitution fires a 
twenty-one gim salute honoring our 
nation's birthday. Following the salute, 
the U.6.S. Constitution and 
accompanying vessels return to their 
respective berths and moor by 2 p.m. 

^perience has demonstrated that this 
annual event attracts large crowds of 
spectator vessels and creates significant 
congestion in Boston Harbor. The 
limited maneuverability of Constitution 
and other participating vessels while 
underway for this event poses a hazard 
for spectator vessels in the area, 
precipitating the need for a safety zone. 
A moving zone around the U.S.S. 
Constitution and other associated 
parade vessels during the event 
minimizes the chances of collision v^th 
other vessels by eliminating crossing or 
overtaking situations and helps to 
provide sufficient maneuvering room for 
participating vessels. It also minimizes 
disruption to other vessel traffic, as 
operators can schedule vessel 
movements before or after 
Constitution's transit. 

In addition to this annual event. 
Constitution occasionally gets underway 
in Boston Harbor for special events. Like 
Constitution's July Fourth Turnaround 
Cruise, these events are well publicized 
and attract many spectator vessels, 
creating the similar need for a safety 
zone. 

Accordingly, the COTP Boston is 
establishing a permanent moving safety 
zone for three hundred years in ail 
directions around the U.S.S. 

Constitution and around each 
accompanying parade vessel whenever 
such vessels are underw^ay in Boston 
Harbor. 

Scheduled movements of the U.S.S. 
Constitution and the names and 
berthing locations of accompanying 
parade vessels will be published in the 
Local Notice to Mariners and in a Safety 
Marine Information Broadcast. During 
scheduled events, other marine traffic 
may not enter the moving safety zone 
without authorization from the COTP 
Boston. 

While establishment of a moving 
safety zone around the Constitution 
when underway is a familiar practice in 
Boston Harbor, the COTP Boston, upon 
request, and after consultation with the 
Commanding Officer of the Constitution, 
agrees that additional action is 
necessary to protect the U.S.S. 
Constitution and the viewing public 


when the ship is moored. Numerous 
incidents have occurred where small 
pleasure craft and. on occasion, 
commercial tour boats have hazarded 
Constitution and themselves by almost 
colliding with the ship or becoming 
entangled in the rigging. Similarly, 
incidents involving lobster boats and the 
deployment of lobster traps have also 
occurred, threatening the safety of the 
vessel. 

The Navy maintains records of such 
incidents and has begun recently to 
report them to the Coast Guard. A rise 
in the number of these incidents appears 
to be related to increases in the number 
of dinner and tour boats, and 
recreational vessel traffic operating in 
Boston Harbor. Vessel congestion in the 
vicinity of the Navy Yard becomes 
problematic during peak spectator 
periods. The most illustrative example 
of such activity occurs when many 
vessels gather near Constitution for 
evening colors. As vessels jockey for 
prime viewing locations, sometimes 
without regai^ for personal safety, they 
have closely endangered the U.S.S. 
Constitution and themselves by 
becoming fouled in the ship's rigging. 

Lobster boats and lobstermen laying 
traps in the vicinity of Constitution have 
also created safety hazards. In 
November. 1991, an incident involving a 
lobster boat occurred in the waters near 
Constitution. Lobster traps and 
attending lines fouled the props of the 
arriving H.M.S. Gloucester as it was 
maneuvering toward its berth just ahead 
of Constitution at Pier 1, Charleston 
Navy Yard. The Incident resulted in a 
near collision between Constitution and 
Gloucester and demonstrated the 
vulnerability of Constitution in its 
present berthing location. 

To address these problems, the COIT 
Boston is establishing a permanent 
safety zone in the waters between 
Hoosac Pier and Pier 1, Charlestown 
Navy Yard. The zone is necessary to 
ensure the safety of the Constitution, 
spectator craft gathering in the vicinity 
of the Navy Yard, and vessels mooring 
in proximity to Constitution. This 
regulation will help to prevent injury to 
the many waterside visitors who come 
to see Constitution when moored and 
will help to prevent damage to vessels 
and land structures in its immediate 
vicinity. 

The provision of a permanent 50 yard 
safety zone around Constitution when 
Constitution is moored at a location 
other than Pier 1. Charlestown Navy 
Yard, provides an equivalent level of 
protection on those rare occasions when 
the ship is moored at a site other than 
Pier 1. Charleston Navy Yard. 


Discussion of Comments and Changes 

No written comments were received 
during the comment period. Accordingly, 
the text of these regulations appears as 
it did in the notice of proposed 
rulemaking. 

Regulatory Evaluation 

This regulation is considered to be 
non-major under Executive Order 12291 
and not significant under Department of 
Transportation Regulatory Policies and 
Procedures (44 FR11040; February 26. 
1979). The Coast Guard expects the 
economic impact of this rule to be so 
minimal that a Regulatory Evaluation is 
unnecessary. The Coast Guard received 
no written comments relating to this 
section, and as noted above, the 
regulatory text remains unchanged. As 
stated in the notice of proposed 
rulemaking, these regulations provide 
for public access to waterside viewing 
of Constitution for recreational and 
commercial tour vessels. Denying access 
to fishermen in the small area of water 
between Hoosac Pier and Pier 1, 
Charlestown Navy Yard does not 
adversely affect their operations since 
the rest of Boston Harbor is available to 
them for locating an alternate site. The 
theory and practice of establishing a 
safety zone to protect Constitution and 
accompanying parade vessels underway 
in Boston Harbor have been in effect for 
many years. The establishment of a 
safety zone around Constitution when 
moored is consistent with the purpose of 
promoting safety while at the same time 
allowing reasonable levels of public 
waterside access to the vessel. 

Small Entities 

Under the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.), the Coast Guard 
considered the economic impact of these 
regulations on small entities. The Coast 
Guard received no written comments to 
indicate that this rulemaking would 
have a significant economic impact on a 
substantial number of small entities. 
Accordingly, the regulatory text of the 
final rule has not changed. These 
regulations only slightly modify the 
procedure for public waterside viewing 
of Constitution, and small tour boat 
companies operating in Boston Harbor 
are provided the same business 
opportunity as before in conducting 
sightseeing tours of Constitution. 
Similarly, lobstermen are provided 
limitless suitable alternative sites in 
Boston Harbor to conduct their 
operations. Regardless of whether 
Constitution is underway or moored, no 
adverse economic impact will result 
from this rulemaking. Therefore, the 
Coast Guard certifies under 5 U.S.C. 
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605(b) that this final rule will not have a 
significant economic impact on a 
substantial number of small entities. 

Collection of Information 

This rule contains no collection of 
information requirements under the 
Paperwork Reduction Act (44 U.S.C. 

3501 et seq.) 

Federalism 

The Coast Guard has analyzed this 
rule in accordance with the principles 
and criteria contained in Executive 
Order 12612 and has determined that the 
rule does not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. No written 
comments relating to this section were 
received, and the regulatory text 
remains unchanged. 

Environment 

The Coast Guard considered the 
environmental impact of this rule and 
concluded that, under section 2.B.2.C of 
Commandant Instruction M16475.1B, the 
rule is categorically excluded from 
further environmental documentation, in 
fact, implementation of this rulemaking 
should help to preserve a national 
historic landmark and to protect the 
environment, reducing the nsk of 
collision or other accidents. The Coast 
Guard received no written comments 
relating to this section. A Categorical 
Exclusion Determination is available in 
the docket for inspection or copying 
where indicated under “addresses.” 

List of Subjects in 33 CFR Part 165 

Harbors, Marine safety. Navigation 
(water), Latest research and record 
keeping. Security measures. Waterways. 

Regulation 

In consideration of the foregoing, part 
165 of title 33. Code of Federal 
Regulations is amended as follows: 

PART 165—(AMENDED] 

1. The authority citation for part 165 
continues to read: 

Authority: 33 U.S.C. 1231; 50 U.S.C. 191; 49 
CFR 1.46 and 33 CFR 1.05-l(g). 6.04-1, 6.04-6 
and 160.5. 

2. A new § 165.111 is added to read as 
follows: 

§ 165.111 Safety Zone: Boston Harbor, 
Boston, Massachusetts. 

(a) The following areas are 
established as safety zones during the 
conditions specified: 

(1) Around the U.S.S. Constitution or 
any accompanying parade vessels when 
Constitution is under way—300 yards in 
all directions in the waters around the 
U.S.S. Constitution and each parade 


vessel accompanying Constitution 
whenever the U.S.S. Constitution is 
underway in Boston Harbor from the 
time such vessels depart their respective 
berths until the time they complete their 
transit and are safely moored. 

(2) Whenever Constitution is moored 
at Pier 1, Charlestown Na\'y Yard—the 
waters between Hoosac Pier and Pier 1, 
Charlestown Navy Yard, from the 
imaginary line connecting the outer 
easternmost point protruding into 
Boston Harbor from Hoosac Pier to the 
outer westernmost point protruding into 
Boston Harbor from Pier 1, Charlestown 
Navy Yard, extending inbound along the 
face of both piers to the landside points 
where both piers end. 

(3) Around the U.S.S. Constitution — 
fifty yards in all directions in the waters 
around Constitution when the vessel is 
moored at any Boston berthing location 
other than Pier 1. Charlestown Navy 
Yard. 

(b) The general regulations governing 
safety zones as contained in 33 (3FR 
165.23 apply. 

Dated: June 28.1992. 

W.H. Boland, Jr, 

Captain, Coot Guard, Captain of the Port, 
Boston, Massachusetts. 

|FR Doc. 92-15963 Filed 7-8-92; 8:45 amj 

BILLING COOC 4910-14-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Administration for Children and 
Families 

45 CFR Parts 201,204, 205, 232, 233, 
301, and 1355 

BIN: 0970-AA69 

Aid to Families With Dependent 
Children; Related AFDC Amendments 
of the Family Support Act of 1988 

AGENCY: Administration For Children 
And Families. HHS. 
action: Final rules. 

summary: These final rules implement 
five sections of the Family Support Act 
of 1986 (Pub. L 100-485) that impact on 
the administration of the Aid to Families 
With Dependent Children (AFDC) 
program. They are: 

(1) Section 401, which requires all 
States to provide benefits to families 
eligible for AFDC due to the 
unemployment of a parent who is the 
principal earner, 

(2) Section 402, which increases the 
amount of the standard work expense 
disregard to $90; increases the limit on 
the dependent care disregard to $175 
($200 for children under two); changes 


the order of the earned income 
disregards so that the dependent care 
disregard is applied last; and adds a 
disregard for earned income tax credit, 
payments; 

(3) Section 403, which permits States 
the option to require an individual under 
age 18 who has never married and has a 
dependent child in his or her care (or 
who is eligible for AFDC as a pregnant 
woman) to reside in the residence of a 
parent, legal guardian, or other adult 
relative, or in an adult-supervised 
supportive living arrangement such as a 
foster home or maternity home in order 
to receive AFDC; 

(4) Section 601, which authorizes the 
government of American Samoa to 
operate programs under title IV of the 
Social Security Act; and 

(5) Section 604, which provides that 
State agencies are responsible for 
assuring that benefits and services 
available under titles IV-A, IV-D, and 
IV-F are furnished in an integrated 
manner and further provides that the 
State agency shall ensure that all AFDC 
applicants and recipients ari^ 
encouraged, assisted, and required to 
cooperate in the establishment of 
paternity and the enforcement of child 
support obligations. 

The final rules also implement three 
sections of the Omnibus Budget 
Reconciliation Act of 1990 (OBRA-90). 
Public Law 101-508, which make certain 
clarifying or technical changes to 
various amendments made by the 
Family Support Act. They are: 

(1) Section 5061, which repeals the 
penalty language that rendered the 
entire family ineligible for the Aid to 
Families With Dependent Children- 
Unemployed Parent Program (AFDC- 
UP) if the principal earner failed to 
participate in the ]OBS program or, if 
exempt because of remoteness, failed to 
register with the public employment 
office in the State; 

(2) Section 5062, which allows 
participation in WIN and CWEP prior to 
October 1990 to count toward the 
“quarter of work” requirement for 
purposes of AFDC-UP eligibility; and 

(3) Section 11115, which excludes 
EITC payments from consideration as 
income when determining a family's 
eligibility under the 185 percent gross 
income limitation, excludes EITC 
payments from consideration as a 
resource in the month of receipt and the 
following month, and permits States to 
waive any overpayments that occurred 
because receipt of an EITC payment 
during the period January 1 through 
December 31,1990, caused a family to 
be ineligible under the 185 percent gross 
income limitation. 
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EFFECTIVE DATE: july 9. 1992. 

FOR fURTKCJI INFOfWIATlOW CONTACT: 

Mr. Mack A. Storre, Office of Family 
Assislance, Fifth Floor, 370 L*Enfant 
Promenade, SW., Washington, DC 20447, 
telephone (202) 401-9289. 
SUPPLEMENTARY INFORMATION: 

Timing of Regulation 

On August 22.1990. we published a 
Notice of Proposed Rulemaking in the 
Federal Register relating to changes 
required by the Family Support Act of 
1980. (See 55 FR 34294^305} 

Discussion of Statutory Provisions 

The Family Support Act of 1988, 

Public Law 100-485, revises the AFDC 
program to promote self-sufficiency by 
placing greater emphasis on work, child 
support, and family benefits. A mafor 
provision of the Family Support Act 
amends title IV of the Social Security 
Act (herein€Lfler “the Act“) to add a new 
Part F. the Job Opportunities and Basic 
Skills Training (JOBS) Program. The 
purpose of JOBS is to assist needy 
families with children to obtain the 
education, training and employment 
needed to avoid long-term welfare 
dependence. Final regulations to 
implement JOBS were published 
separately on October 13.1989 (54 FR 
42146 (1989)). 

Additionally, the Family Support Act 
makes several amendments to title IV, 
part A of the Act. Aid to Families With 
Dependent Children. A major 
amendment is the requirement that ail 
States implement an AFDC-UP program 
to provide AFDC on the basis of a 
child’s dependency being due to the 
unemployment of the child’s parent who 
is the principal earner, although under 
certain circumstances, a State may time¬ 
limit cash assistance under the program. 

These final rules implement five 
sections of the Family Support Act, and 
three sections of the Omnibus Budget 
Reconciliation Act of 1990 which include 
technical changes to certain 
amendments made by the Family 
Support Act. The following is a 
summary of the changes implemented 
by the regulations. 

Mandatory Coverage of Children 
Deprived Due to the Unemployment of a 
Parent 

Section 401 of the Family Support Act 
amended section 4Q2(a) of the Social 
Security Act by adding a new section 
402(a)(41). The new section requires 
States to provide AFDC to children who 
are under 18 for at State option under 19 
and in school) and deprived of parental 
support or care by reason of the 
unemployment of the parent who is the 


principal earner. Section 401 was 
effective October 1,1990. for aU States 
other than Puerto Rico, American 
Samoa. Guam, and the Virgin Islands, 
where it is effective October 1,1992. 
Section 401 further provides that States 
beginning the AFDC-UP program may 
elect a time limitation for cash 
assistance under which the State may 
deny cash assistance if the family 
received AFDC-UP cash assistance in 
six of the preceding twelve months. 
States electing the time-limited option 
must provide a program of education, 
training, and employment services 
throughout the year and continue 
Mediraid to family members during the 
months cash assistance is not paid. 
Slates operating an AFDC-UP program 
on September 26.1988. must continue to 
op^^te the program without a time 
limitation. 

Increased Limit on Dependent Care 
Disregard 

Section 402(a} of the Family Support 
Act amended section 402(a)(a)(A](iii) of 
the Social Security Act by increasing the 
limit on the dependent care disregaj^ 
from $160 to $175 for children age two or 
above and for incapacitated adults, and 
to $200 for children under age two. In 
addition, the order ofthe earned income 
disregards is changed so that the 
dependent care disregard is applied last. 
This provision was effective Ckitober 1> 
1989. 

Increased Standard Work Expense 
Disregard 

Section 402(b) of the Family Support 
Act am^ded section 402(a)(8)(A)(ii) of 
the Social Security Act by increasing the 
amount of the standard work expense 
disregard from $75 to $90. This provision 
was effective October 1.1989. 

Earned Income Tax Credit Disregard 

Section 402(c)(1) of the Family 
Support Act amended section 
402(a)(8)(A] of the Social Security Act 
by adding a new clause (viii) which 
provides that earned income tax credit 
(EITC) payments shall be disregarded. 
This di^gard applies to any advance 
Eire payment made to a family by an 
employer and any EITC payment made 
as a refund of Federal income taxes. 

This provision was effective October 1. 
1989. Action Transmittal No. FSA-AT- 
89-54 (November 22.1989), as clariffed 
by Action Transmittal No. F8A-AT-90- 
3 (March 3.1990). advised States that 
any advance EITC payment made to a 
family, and any EITC payment made as 
a refund of Federal income taxes must 
be disregarded for AFDC purposes, 
except that they roust be counted as 
income when determining a family’s 


eligibility under the 185 percent gross 
income limitation at § 233.20(a)(3)(xiii). 

Section 402(c)(2) of the Family 
Support Act repealed section 402(d) of 
the Act, which required States to 
consider EFTC payments as earned 
income. 

Households Headed by Minor Parents 

Section 403 of the Family Support Act 
amended section 402(a) of the ^K:ial 
Security Act by adding section 40 
(a](43). Section 402(a)(43) provides that 
Slates are permitted, under certain 
situations, to require as a condition of 
eligibility that an individual under age 
18. who has never married and has a 
dependent child in his or her care. live 
at the residence of a parent, legal 
guardian, other adult relative, or in an 
adult-supervised supportive living 
arrangement such as a foster home or 
maternity home. This provision was 
effective January 1.1990. 

Authorization for American Samoa tv 
Participate in the AFDC Program 

Section 601 of the Family Support Act 
authorized American Samoa to have an 
AFDC program. This provision was 
effective October 1,1988. 

Responsibilities of the State 

Section 004 of the Family Support Act 
amended section 402(a} of the Social 
Security Act by adding section 
402{a)(44). which provides that the State 
agency is responsible for assuring that 
the benefits and services available 
under titles IV-A, IV-D. and IV-F are 
furnished in an integrated manner. This 
section further provides that the State 
agency shall ensure that all AFDC 
applicants and recipients are 
encouraged, assisted, and required to 
cooperate in the establishment of 
paternity and the enforcement of child 
support obligations, and that they are 
notified of the paternity establishment 
and child support services for which 
they may be eligible. These provisions 
were effective July 1,1989. 

Legislative Clarifications Subsequent to 
Publication of the Proposed Regulations 

Subsequent to publication of the 
proposed regolationa, Congress passed 
and the President signed Public Law 
101-508, The Omnibus Budget 
Reconciliation Act of 1990. The 
provisions of OBRA-90 discussed below 
include clarifying and technical 
amendments to certain sections of ifte 
Social Security Act which were 
previously amended by the Family 
Support Act of 1968. 
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Technical Amendments to the AFDC- 
UP Program 

Corrections Regarding Penalty for 
Failure to Participate in the JOBS 
Program 

Section 5061 of OBRA-90 amended 
section 407(b)(1)(B) of the Social 
Security Act to provide that if the 
principal earner or spouse fails without 
good cause to participate or be available 
for participation in the JOBS program as 
required or. if exempt because of 
remoteness (or because the State does 
not have a JOBS program in which he or 
she can effectively participate), fails to 
register with the public employment 
office in the State, the needs of that 
individual will not be taken into account 
in determining the amount of the 
family's AFDC benefits. If the spouse is 
not participating or fails to register with 
the public employment o^ce, the needs 
of the spouse will also not be taken into 
account. The penalty does not apply to 
benefits on behalf of any child in the 
family. 

This amendment clarifies the Social 
Security Act by repealing the penalty 
language in section 407 that rendered 
the entire family ineligible for AFDC-UP 
if the principal earner failed to 
participate in the JOBS program or, if 
exempt because of remoteness, failed to 
register with the public employment 
office in the State. 

Section 5061 is effective with respect 
to any State IV-A agency as of the date 
that such agency had an approved JOBS 
plan under § 250.20. 

Correction Regarding AFDOUP 
Eligibility Requirements 

Section 5062 of OBRA-90 amended 
section 407(d)(1) of the Social Security 
Act to allow participation in WIN and 
CWEP prior to October 1990 to count 
toward the ''quarter of work" 
requirement for purposes of AFDC-UP 
eligibility. 

Prior to October 1,1990, participation 
in WIN and CWEP was included in the 
definition of "quarter of work" for 
purposes of establishing eligibility for 
AFDC-UP. Section 401 of the Family 
Support Act of 1986 amended the 
definition of "quarter of work" to 
include participation in JOBS, but 
deleted references to WIN and CWEP. 
The result was that beginning October 1, 
1990, prior participation in WLN and 
CWEP would not have counted toward 
the "quarter of work" requirement for 
purposes of establishing eligibility for 
AFDC-UP. 


Technical Amendments to the Earned 
Income Tax Credit (ETTC) Disregards 

These amendments were effective 
January 1,1991. 

Clarification Regarding the Resources 
Disregard 

Section 11115(a)(1) of OBRA-90 
amended section 402(a)(7)(B) of the 
Social Security Act by adding a new 
clause (iv) to exclude the ETTC from 
consideration as a resource for the 
month of receipt and the following 
month. 

Clarification Regarding the Income 
Disregard 

Section 11115(a)(2) of OBRA-90 
amended section 402(a)(18) of the Social 
Security Act to exclude the ETTC from 
consideration as income when 
determining a family's eligibility under 
the 185 percent gross income limitation. 

The Family Support Act changes 
related to the ETTC did not amend 
section 402 (a)(18) of the Social Security 
Act which denies AFDC eligibility to a 
family whose total income exceeds 185 
percent of the State's need standard for 
a family of the same composition. 
Consequently, the ETTC disregard 
provided under the Family Support Act 
did not apply to this determination. 

Waiver of Ch'erpoyments 

Section 11115(d) of OBRA-90 provides 
that for purposes of section 402(a)(18) of 
the Social ^curity Act, a Slate may 
waive any overpayment of aid that 
resulted from the receipt by a family of 
an EITC payment during the period 
beginning on January 1,1990. and ending 
on December 31,1990. An EITC payment 
is any refund of Federal income taxes 
made to a family by reason of section 32 
of the Internal Revenue Code of 1986, 
and any advance payment made to a 
family by an employer under section 
3507 of such Code. 

Justification for Dispensing With a 
Notice of Proposed Rulemaking 
Regarding Changes Mode to the 
Regulations to Implement the Omnibus 
Budget Reconciliation Act of 7990 

Sections 5061, 5062 and 11115 of 
OBRA-90 are technical and -the 
regulations implementing these sections 
do not involve administrative discretion 
but simply implement statutory 
requirements. Accordingly, we believe 
that, under 5 U.S.C. 553(b)(3)(B), good 
cause exists for waiver of a notice of 
proposed rulemaking on the grounds 
that it is not necessary. 


Discussion of Regulatory Provisions and 
Responses to Comments 

We received 37 letters of public 
comment regarding the proposed 
regulations. The respondents include 30 
State agencies, one Federal agency, one 
Indian tribe, three advocacy 
organizations, and two legal assistance 
organizations. 

Following is a discussion of the 
regulatory provisions, the comments and 
our responses, and the rationale for any 
changes from the proposed regulations. 
Further, we have made changes to 
correct minor omissions and 
typographical errors as a result of our 
review of the proposed regulations. 

Mandatory Coverage of Children 
Deprived Due to the Unemployment of a 
Parent (§ 233.101 of the Final 
Regulations) 

Prior to the Family Support Act, under 
the AFDC-UP program States could 
provide assistance to needy children 
deprived of parental support by reason 
of the unemployment of a parent. At the 
time the Family Support Act was 
enacted in October 1988, 27 States, the 
District of Columbia, and Guam had 
established such programs. Section 401 
of the Family Support Act requires that 
all States (other than Guam, Puerto Rico, 
the Virgin Islands and American Samoa) 
include AFDC-UP in their AFDC 
programs by October 1.1990. Guam, 
Puerto Rico, the Virgin Islands and 
American Samoa must do so by October 
1,1992. This expansion of the program, 
together with the concomitant work 
requirements encompassed in the new 
JOBS program, promotes a fimdamental 
welfare objective to maintain family 
stability and move recipients from 
dependence to self-sufficiency. 

Section 401 of the Family Support Act 
provides that a State; 

• May design its AFDC-UP program 
to reflect the State's individual needs 
and to emphasize education, training, 
and employment services. 

• May count certain educational or 
vocational activities for the purpose of 
fulfilling the "quarters of work" 
requirement of the AFDC-UP program. 

• May require at least one parent to 
participate in JOBS program activities 
and may make the payment of cash 
assistance after the performance of 
assigned activities. 

• May establish a time limit for 
providing cash assistance under the 
AFDC-UP program, but may not deny 
assistance unless the family has 
received aid in at least 6 of the 
preceding 12 months. (Applies only to 
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States not operating AIDC-UP on 
September 20.1988). 

• May not time limit AFDC-UP cash 
assistance unless it provides a program 
of education, training and employment 
services to help the unemployed parents 
prepare for and obtain employment. 

• Must provide Medicaid to family 
members who do not receive cash 
assistance due to the time limitation. 

We are implementing these provisions 
by adding a new § 233.101. Section 
233.101 is identical to current regulations 
at § 233.100, as they were amended by 
the final JOBS rules, except that it 
additionally implements the provisions 
of section 401 of the Family Support Act. 
We have also revised the regul^ry 
language affected by the technical 
provisions of OBRA-90 as previously 
discussed. 

JOBS and the AFDC-UP Program 

Title II of the Family Support Act also 
added a new part F to title IV of the 
Social Security Act to require States to 
establish a program of education, 
training and employment services which 
is geared toward labor market demands 
and which provides individuals with 
marketable skills. This program, the Job 
Opportunities and Basic Skills Training 
(JOBS) Program, applies to AFDC 
families. 

Section 201 of the Family Support Act 
provides that States: 

• Must require at least one parent in 
each AFDC-UP family to participate for 
a minimum of 16 hours per week in a 
work supplementation program, a 
community work experience or other 
work experience program, on-the-job 
training, or an approved State work 
program. 

• May substitute participation in an 
educational activity for the required 
work activity for parents under age 25 
who have not completed high schooL 

• May require both parents in an 
AFDC-UP family to participate in a 
JOBS program if the State guarantees 
child care. However, if the State 
determines that only one parent should 
participate in a JOBS program, child 
care Is not required to be provided. 

• Must meet a Federal standard, 
ranging from 40 percent of the AFDC-UP 
caseload In FY 1994 to 75 percent in FY 
1997, for the number of ATOOUP 
recipients required to participate for a 
minimum of 16 hours per week in a work 
activity. 

• May receive a waiver from this 
standard if the State operates a JOBS 
program in conformity with the statute 
and has made a good faith effort to 
comply, but has been unable to do so. 

Final regulations to implement these 
requirements were published in the 


Federal Register on October 13,1989 (54 
FR 42146 (1989)). 

Mandatory Expansion of AFDC-UP 
Coverage 

Under prior law. States had the option 
of providing assistance to two-parent 
families when the parent who is the 
principal earner was unemployed. 
Section 401(a) of the Family Support Act 
added new paragraph (a)(41) to section 
402 of the Social Security Act and 
amended section 407(b) of the Act to 
require all States to have an AFDC-UP 
program. We are adding a new § 233.101 
to implement this new provision. 

Comment- We received comments 
from seven State agencies and one 
organization on § 233.101(a)(5) regarding 
sanctions for nonparticipation in JOBS 
activities. Several coramenters strongly 
suggested reconciling conflicting policies 
for the application of sanctions under 
sections 402 and 407 of the Social 
Security Act. Section 402 applies the 
sanctions for nonpartidpadon in JOBS 
to the principal earner (PE) and 
sometimes the spouse, whereas section 
407 denies AFDC to ail members of the 
AFDC family (including a dependent 
child] as long as the chUd's parent who 
is the PE is not participating in JOBS. 

One commenter suggested that we 
seek a technical amendment to the Act 
in order to reconcile the different 
policies for sanctioning an individual as 
set forth in section 402 versus 
sanctioning the entire family under 
section 407. 

Response: The Family Support Act of 
1988 amended section 402(a}(19} of the 
Social Security Act to provide that if the 
principal earner fails without good 
cause to participate in the JOBS 
program, the needs of that individual 
will not be taken into account in 
determining the amount of the family’s 
AFDC payment. If the spouse is not 
participating, the needs of the spouse 
will also not be taken into account 
Payments would continue to all other 
eligible family members. When this new 
sanction language was added to section 
402, the language contained in section 
407 of the Social Security Act, which 
denied aid to the entire family for the 
failure of the principal earner to 
participate in JOBS (or to register with 
the State employment office if exempt 
due to remoteness), was not changed. 

Section 5061 of OBRA-9G eliininated 
this inconsistency by removing the 
sanction language in section 407 of the 
Social Security Act that provides for the 
denial of aid to the entire family and 
replacing it with language which makes 
the sanctions con^stent under both 
sections 402 and 407 of the Social 
Security Act. 


Accordingly, we are modifying the 
proposed regulations at § 233.101(a)(5)(1) 
to reflect these statutory amendments. 

Comment: One Stale agency objected 
to participation in a JOBS component as 
a requirement under AFDC-UP because 
State resources would be severely 
strained. 

Response: We have no authority 
under the statute to eliminate this 
requiremenL The AFDC-UP 
participation requirement ia set forth in 
sections 403(l)(4)(A)(i) and 407(b)(1)(B) 
of the Social ^curity Act. We must also 
reiterate that flexibility in implementing 
the AFDC-UP participation requirement 
was permitted under the final JOBS 
rules published on October 13,1989. In 
response to similar comments made at 
that time, we said that States with 
approved JOBS plans have the option to 
either phase-in the unemployed parent 
10-hour work requirement provisions for 
participation rate purposes or serve the 
unemployed parents under the regular 
JOBS program requirements (see 54 FR 
42170). 

We further encouraged States to 
implement programs which incorporated 
the AFDC-UP requirements as early as 
possible in order to provide consistency 
of services and thereby assist these 
unemployed parents in achieving self- 
sufficiency (see 54 FR 42171). 

Comment Another commenter 
suggested treating refusal of 
employment or training as a )OBS 
participation issue rather than as a 
sanction under AFDC-UP. 

Response: For applicants, it is neither. 
Section 407(b)(lKA)(ii) of the Act clearly 
requires, as an initial condition of 
eli^bility for AFDC-UP, that a principal 
earner must not without good cause, 
have refused a bona Hde offer of 
emplojrment or training for employment 
within the 30-day period prior to die 
receipt of assistance. Thus, a failure to 
meet this condition means that the 
family is not eligible for assistance. 
However, once payment is issued, the 
principal earner's refusal of a bona fide 
offer of employment or training under 
JOBS becomes a JOBS participation 
issue that must be handled in 
accordance with §§ 250.34, 250.35 and 
250.36, 

Comment We received comments 
from one organization and four States 
regarding implementation of the AFDC- 
UP program under proposed 
§ 233.101(a), Four commenters requested 
that we allow a "grace period" for 
phase-in of AFDC-UP. One commenter 
further recommended that the final rules 
implementing AFDC-UP be consistent 
with the final rules implementing the 
JOBS program and therefore allow 
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States to phase-in the AFDC-UP 
program. 

Response: Section 401 of the Family 
Support Act provides that States (other 
than Puerto Rico, American Samoa. 
Guam, and the Virgin Islands) must 
have an AFDC-UP program effective 
October 1.1990. Puerto Rico, American 
Samoa, Guam, and the Virgin Islands 
have until October 1,1992. Accordingly, 
the AFDC-UP program must be 
implemented on a statewide basis by 
the appropriate effective dates. 

Although States had the option of 
establishing a JOBS program as early as 
July 1,1989, section 482(a)(l)(D)(i) of the 
Social Security Act, as added by the 
Family Support Act of 1988, specifies 
that States have until October 1.1992, to 
provide a JOBS program statewide, 
llowever, the portion of the Family 
Support Act governing the AFDC-UP 
program does not permit such latitude. 

Comment: One commenter 
recommended that States not be 
mandated to evaluate all current AFDC 
families for AFDC-UP eligibility, but 
rather be required to explain the 
provisions of the AFDC-UP component 
to them and evaluate eligibility only if 
assistance is requested. 

Response: We disagree with the 
comment that State agencies should 
only be required to evaluate those 
current recipient households who 
specifically request AFDC-UP 
assistance. Permitting such a practice 
would contravene the standard filing 
unit rule as set forth in section 402(a](38] 
of the Social Security Act and the 
implementing Federal regulations at 
§ 206.10(a)(l)(vii). That i^e requires that 
in order for a family to be eligible for 
AFDC, an application must include the 
parent(s) of a dependent child and 
certain siblings who are dependent 
children. Of particular importance is the 
need to accurately determine household 
composition, income, and whether any 
adult household members are parents as 
defined at § 233.90(a)(1). 

Comment: The commenters also 
expressed concern that the regulations 
do not address the impact of AFDC-UP 
on the standard filing unit rule at section 
402(a)(38) of the Social Security Act. 

Response: With regard to 
implementation of the standard filing 
unit rule. State agencies must determine 
the need of and the amount of benefits 
for a dependent child and his parent 
together if they are living in the same 
home. “Parent**, as defined in the 
Federal regulations at § 233.90(a)(1), 
only includes a natural or adoptive 
parent or a stepparent in States with 
laws of general applicability. 

Stepparents in States without such laws 
of general applicability or putative 


parents do not meet the definition of 
“parent**. 

Comment- Several State agencies 
requested a 6 to 12 month quality control 
(QC) moratorium on implementation 
errors. 

Response: States were notified on 
September 21,1990, by FSA Action 
Transmittal No. FSA-AT-90-24 (QC- 
QCM 2/88-26) that we had instituted 
modified quality control procedures for 
a period of one year (i.e., October 1. 

1990, to September 30,1991). This 
moratorium applies only to those States 
that did not have an AFDC-UP program 
in effect on September 26,1988, and has 
been instituted to afford States relief 
from atypical QC error rates in the 
AFDC program that may be associated 
with implementing the provision. 

Modified procedures will apply to 
States with an AFDC-UP program in 
effect on September 26.1988, only if the 
State elects the pay after performance 
provision for AIDC-UP recipients who 
are JOBS participants. For those States 
that amend their AFDC-UP plans to 
elect this option, modified procedures 
will only apply to this aspect of their 
program. 

Comment- One State agency had 
concerns regarding the 100-hour rule as 
provided in proposed § 233.101(a)(1). 
According to the proposed regulation. 
States must define an unemployed 
parent in relation to the number of hours 
the parent is working. The State feels 
that since the employment 
determination is to be based on the 
expected circumstances of the principal 
earner, the final rule should specify that 
no overpayment will be assessed if the 
expected hours of employment are 
exceeded. The rationale is that the 
family was eligible and the regulatory 
requirements were met when the 
payment was issued. 

Response: The *T00-hour rule** is not a 
new regulation. By authority of the 
Social Security Amendments of 1967 
(Pub. L 90-248). section 407(b)(l)(A)(i) 
of the Social Security Act gives die 
Secretary broad discretion to prescribe 
standards for determining when a 
principal earner has not been employed 
during the 30-day period prior to the 
receipt of AFDC-UP benefits. The “100- 
hour rule*’ is one application of the 
Secretary’s discretion. This provision 
has been included in the AFDC-UP 
definition of employment at 45 CFR 
233.100(a)(1) since 1971. 

With regard to the suggestion that 
overpayments be waived when the 
expected monthly hours of employment 
exceed 100 hours, the current 
regulations at § 233.100(a)(l)(ii) and our 
final regulations at 5 233.101(a)(l)(ii) 
permit eligibility to continue if the 100 


hours are exceeded because the work is 
intermittent and the excess is of a 
temporary nature. Accordingly, we do 
not believe that additional flexibility in 
this area is warranted. 

Comment- Section 233.101(a)(3)(i) 
states that the principal earner must 
have been unemployed for at least 30 
days prior to the receipt of AFDC-UP. 
One State agency commented that it 
was unclear whether this means 30 days 
prior to the receipt of aid, or that the 
principal earner must have been 
unemployed for 30 days prior to each 
month for which payment would be 
made. If the latter is true, the State 
recommended that the wording be 
changed to *'30 days prior to the month 
of eligibility.*’ 

Response: The commenter is 
concerned about the provision at 
proposed § 233.101(a)(3)(i) which 
requires that the principal earner must 
have been unemployed for 30 days. We 
interpret this provision as one period of 
time, rather than ongoing, as measured 
from the first day of the period that is 
covered by the first assistance check. 

Comment- A commenter suggested 
that since the AFDC “voluntary quit** 
provision under § 233.101(a)(3)(ii) only 
covers 30 days prior to the application 
date and the Food Stamp program 
covers 60 days for the same period, 
conformity on the time period would be 
desirable. 

Response: The commenter is 
concerned about the AFDC provision 
which makes a family ineligible if the 
principal earner has voluntarily refused 
an offer of a job or training for a job in 
the 30 days prior to receipt of benefits. 
Whenever it is legally permissible and 
practicable, we have attempted to make 
certain AFDC program requirements 
more consistent with those of the Food 
Stamp program. However, since the 
requirement in § 233.101 (a)(3)(ii) is set 
forth in section 407(b)(l)(A)(ii) of the 
Social Security Act. we are not able to 
conform the time periods. 

In this connection, we note that the 
recently enacted amendments to the 
Food Stamp Act of 1977 contain a 
provision for an Advisory Committee on 
Welfare Simplification and 
Coordination (see section 1778 of the 
Food, Agriculture, Conservation, and 
Trade Act of 1990 (Pub. L. 101-624)). 
Members would include individuals 
experienced in administering the Food 
Stamp program, cash and medical 
assistance programs for low-income 
families under the Social Security Act, 
and programs providing housing 
assistance to needy families, as well as 
individuals who are recipients and 
individuals representing recipient 
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advocacy organizations associated with 
such programs, and would be appointed 
by the Secretary of Agriculture after 
consultation with the Secretary of 
Health and Human Services and the 
Secretary of Housing and Urban 
Development. One of the major 
purposes of the committee is to 
recommend common or simplified 
programs and policies (including 
recommendations for changes in law. 
regulations, and administrative practice 
and for policies that do not currently 
exist in welfare programs) that would 
substantially reduce difficulties in 
applying for and obtaining benefits from 
more than one program and significantly 
increase the ability of administrators of 
such programs to efficiently provide 
timely and appropriate assistance to 
those eligible for more than one type of 
assistance. The commenter’s suggestion 
will be considered in the context of this 
committee. 

Comment: One commenter suggested 
that the IV-A agency or, at State option, 
the State Employment Service (SES) 
make the determination that a job offer 
was bona fide or that refusal was with 
good cause. AJlowing the IV-A agency 
to do so would simplify the 
administration of the program and might 
reduce unnecessary delays in providing 
assistance. Additionally, the IV-A 
agency might have information relevant 
to the determination not available to the 
SES. 

Response: Pursuant to section 
402(a)(3) of the Social Security Act. the 
title IV-A single State agency is to 
administer the State’s title IV-A State 
plan or supervise administration if the 
counties administer the plan. 
Accordingly, we have revised the final 
regulations to make such a 
determination a IV-A agency 
responsibility. However, the agency is 
still free to accept SES 
recommendations regarding bona fide 
job offers and good cause refusals of job 
offers. 

Comment: Section 233.101 (a)(3)(iii) 
requires the principal earner to meet the 
6-oM3 quarters-of-work requirement 
within.the specified period prior to the 
application for assistance. One State 
expressed the wish to be allowed some 
latitude in Implementation of this 
regulation on the basis that families who 
applied and were eligible for medical 
aid at an earlier time sho^d 
automatically be deemed eligible to 
receive AFDC-UP assistance as of 
October 1.1990. The State felt that this 
would better serve the most needy 
families by allowing them the 
opportunity to participate in the JOBS 
program. 


A similar comment was received from 
an Indian Tribe which expressed strong 
opposition to the proposed rules of the 
Family Support Act of 1988, specifically 
opposing the proposed “connection with 
the work force” eligibility criteria. The 
Tribe stated that because of economic 
distress and high unemployment rates, 
the Reservations do not have the 
economic resources to provide 
employment opportunities for AFDC-UP 
parents that would provide them with 
qualifying quarters of coverage. 
Additionally, many AFDC-UP 
applicants would be unable to qualify 
by participation in training programs 
because of geographical isolation, lack 
of transportation and inadequate 
dependent care. 

Response: The statute clearly 
delineates the requirements for AFDC- 
UP eligibility such that the principal 
earner must have 6 or more quarters of 
work in any 13'Calendar-quarter period 
ending within one year prior to the 
application for such aid and defines 
what constitutes quarters of work. (See 
the following section entitled 
Participation in Training and Education 
Programs as a Quarter of Work which 
discusses the options available to States 
for counting education and training as a 
quarter of work.) 

Time Limitation on AFDC-UP Cash 
Assistance 

Congress provided that States which 
did not have an AFDC-UP program in 
operation on September 26.1988. may 
elect to limit the period of time that they 
provide cash assistance. Section 401(b) 
of the Family Support adds a new 
section 407(b)(2)(B) to the Social 
Security Act that allows a time 
limitation “to the extent determined 
appropriate by the State for the 
operation of its program under this 
section.” We are implementing this 
amendment by adding a new 
§ 233.101(b)(3). 

However, section 407(b)(2)(B)(ii)(II) of 
the Social Security Act provides that a 
State may not limit cash assistance 
unless the family has received 
assistance in at least six of the 
preceding twelve months. Since families 
making initial application for AFDC-UP 
cash assistance on or after October 1. 
19^. will not have met this condition, 
these States will have to provide AFDC- 
UP cash assistance to such eligible 
AFDC-UP applicant families for the 
month of application and the next five 
consecutive months. Thereafter, the 
State may choose to deny assistance, as 
provided in this section, until such 
month as the family has once again not 
received assistance in six of the 
preceding twelve months. 


The following example illustrates this 
provision. A family applied for AFDC- 
UP for the first time on October 1,1990, 
in a State which elected to limit 
assistance to the maximum extent 
allowed under this provision. If the State 
begins assistance payments with the 
date of application, then this family, if 
eligible, must receive AFDC-UP from 
October 1.1990. through March 31.1991. 
The State may deny assistance 
beginning April 1 because the family 
had received six months of assistance 
(October 1.1990, through March 31. 

1991) of the preceding twelve months 
(April 1,1990. throc^ March 31.1991). If 
the family is still eligible, the State must 
resume cash assistance, if requested, 
under the AFDC-UP program no later 
than November 1.1991, the first month 
that the family had not received 
assistance in six of the preceding twelve 
months. 

This rolling six-month window may 
create an administrative burden for 
families that have had intermittent 
assistance totaling six months over the 
past twelve months. However, we were 
unable to design an alternative to this 
approach that would not conflict with 
the statutory requirements when a State 
decides to have a time-limited program. 

The Act does not specify that the 
family must meet all AFDC eligibility 
requirements during months denied 
assistance due to the time limitation in 
order to resume assistance. Thus, in the 
above example, if the family had excess 
income during the months of June and 
July, the State must count these two 
months as time limitation months and 
must resume assistance in November, 
provided that the family meets all the 
eligibility requirements at that time and 
files an application for assistance. 
However, in order to resume assistance, 
the family must file a new application, 
and the “connection with the work 
force” test, discussed below, would 
therefore apply. See section 
407(b)(I)(A)(iii)(I) and section 
407(b)(2)(B)(ii)(IU) of the Act. 

Section 407(b)(2)(B)(ii)(II) specifies 
that the time limitation is based solely 
on assistance provided by reason of the 
unemployment of the parent. Thus, 
months in which the family received 
assistance due to the death, continued 
absence, or incapacity of a parent do 
not count in the time limitation formula. 
To illustrate, if the family in the 
preceding example received assistance 
by reason of the incapacity of a parent 
for the months of August and September 
1991, these two months will not count in 
any subsequent month for the purpose 
of determining the time limitation for 
AFDC-UP. As in the above example, the 
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State must resume assistance under the 
AFDC-UP program no later than 
November 1991. 

The State agency needs to ensure that 
AFDC-UP recipients are Informed that 
their eligibility for AFDC-UP cash 
assistance is time-limited. For this 
reason, we are adding certain 
notification requirements at 
i 233.101(b)(3) for AFDC-UP applicants 
and recipients. First, we are requiring 
that the State notify an AFDC-UP family 
at the time of application that cash 
assistance will terminate due to a time 
limitation and that any family with a 
child who is (or becomes) deprived due 
to the death, continued absence, or 
incapacity of a parent may receive cash 
assistance under the regular AFDC 
program during the period that the 
family does not receive AFDC-UP cash 
assistance. In addition, we are requiring 
States to notify the applicant family of 
the availability of programs of 
education, training and employment 
services, as discussed in the section 
headed Program of Education, Training, 
and Employment, which prepare the 
family to be self-supporting. 

Second, we are requiring the State to 
notify an AFDC-UP recipient family of 
the earliest month that they could 
receive AFDC-UP again. This 
notification may be part of the notice of 
proposed action which is required prior 
to termination pursuant to 3 205.10(a)(4). 
To receive assistance again, the family 
must make a new application. 

The Family Support Act also added a 
new section 407(b)(2)(B)(ii)(lII) to the 
Social Security Act, which provides that, 
for purposes of meeting the **connection 
with the work force*’ test. i.e., that the 
family have six or more quarters of 
work in any 13-calendar quarter period 
ending within one year prior to the 
application for AFDC-UP, Stales must 
consider otherwise eligible families as 
AFDC-UP recipients for any months 
that they do not receive assistance 
solely by reason of the time limitation. 
The effect of this provision is that a 
parent who met the ‘‘connection with 
the work force** test at the time of his or 
her original application for AFDC-UP 
will be deemed to meet this test again 
for a reapplication filed during the 
month that the time limitation ends or in 
the month following the month that the 
time limitation ends. An exception to 
this deeming rule occurs when the 
family does not meet one of the 
eligibility requirements during the 
period it was not receiving AFDC-UP 
(e.g., the family received excess income 
toT one or more months during that 
period). In such situations, the deeming 
rule cannot be applied at reapplication. 


The actual quarters of work (as defined 
in section 407(d)) must be computed to 
determine whether the test has been 
met We are adding a new 
5 233.101(b)(3)(viii) to implement this 
provision. 

The Social Security Act does not 
contain a similar provision for a family 
which qualifies for AFDC-UP under the 
alternative to the “connection with the 
work force*’ test provided by section 
407(b)(l)(A)(iii)(II), i.e^ where the 
principal earner received, or was 
qualified to receive, unemployment 
compensation within one year prior to 
the application for AFDC-UP. As a 
consequence, for families eligible for 
time-limited AFDC-UP based initially 
on eligibility for unemployment 
compensation, a subsequent period of 
AFDC-UP eligibility must be based on 
subsequent receipt or qualification for 
unemployment compensation, or based 
on quarters of work (which includes 
(among other things] JOBS participation 
or, at State option, certain other 
education and training). 

Many families meet both tests at the 
time of application for AFDC-UP, and 
authorization is often based on 
whichever test is documented Hrst. Such 
families are actually eligible for AFDC- 
UP under both tests, and, therefore, 
would meet the “connection with the 
work force** test under section 
407(b)(2)(B)(ii](llI). Aceordingly, States 
should review the case files of families 
which were originally authorized to 
receive AFDC-UP assistance because 
the principal earner met the 
requirements of section 
407(b)(l)(A)(iii)(II) to determine whether 
he or she also had the necessary 
quarters to meet the '’connection with 
the work force** test in section 
407(b)(l)(A)(ii)(III). If so. the family will 
be deemed to meet section 
407(b)(l)(A)(ii)(IlI) upon reapplication. 

Comment: There was considerable 
interest in the issue of States extending 
time-limited AFDC-UP on an individual 
basis. Several State agencies expressed 
interest in being able to do so when the 
principal earner is satisfactorily 
participating in an education or training 
activity, but may not be scheduled to 
complete the activity until after the 
time-limited assistance is terminated. 
They stressed that such exceptions 
would allow assistance to be extended 
during the time it took for the principal 
earner to complete education/training 
programs, would be based on statewide 
criteria reflected in the State’s IV-A 
plan, and could mean the difference 
between unsubsidized employment and 
dependence on public assistance. 


Response: We recognize the States* 
concerns with respect to allowing a 
principal earner to complete an activity 
which is not scheduled to terminate 
when his or her time-limited assistance 
will conclude. However, it is a question 
of equity of treatment between those 
fortunate enough to have a training 
program approved and those who have 
not. either through timing or 
accessibility. Under these 
circumstances, allowing cash benefits to 
continue to some individuals would 
result in inequitable treatment under 45 
CFR 233.10(a)(1). Therefore, cash 
benefits may not be extended past the 
time limit; however, if the principal 
earner is participating in a JOBS 
component activity at the lime that the 
time limit expires, the principal earner 
may complete that activity. 

Comment: Two of the commenting 
organizations expressed concern that 
the regulations do not require States to 
determine whether a family about to 
lose AFDC-UP due to the lime limitation 
has any other basis for continuing 
eligibility for assistance before 
termination of benefits, despite the fact 
that a significant number of families 
return to regular AFDC rolls when 
AFDC-UP terminates. They 
recommended that the final rules require 
the State agency to review each AFDC- 
UP case that is to be terminated to 
determine whether there is an 
alternative basis for continuing AFDC 
before the time limit termination. 

Response: The preamble to the 
proposed regulation emphasizes that 
AFDC-UP applicants need to be 
informed at the time of application that 
their eligibility for cash assistance is 
time-limited (see 55 FR 34296, column 3). 
In the final rules, we are requiring that 
States notify AFDG-UP families at the 
time of application that ca^ assistance 
will terminate due to a time limitation 
and that any family with a child who is 
(or becomes) deprived due to the death, 
continued absence, or incapacity of a 
parent may receive cash assistance 
under the regular AFDC program during 
the period that the family does not 
receive AFDC-UP cash assistance. 
Secondly, we are requiring that States 
notify an AFDC-UP recipient family of 
the earliest month that they could 
receive AFDC-UP again. 

We feel that this is a significant 
requirement for States to meet. We will 
monitor implementation to determine 
the appropriateness of further regulation 
in this area. 

Comment Another issue raised by a 
number of organizations and State 
agencies is the method used to 
determine the six months of time-limited 
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assistance. The question has arisen as to 
whether the month of application, for 
which the family may receive a reduced, 
pro-rata payment, counts as the first 
month when determining the counted 
months. If the pro-rated month is 
counted, technically the family will 
receive less than six full months of 
assistance. The reconunendation has 
been made to allow States the option of 
not counting the pro-rated month, 
thereby permitting all families to receive 
six full months of assistance. 

Response: We do not believe that it is 
necessary to regulate the manner in 
which States apply the six-month rule. 
We believe that States should institute 
procedures to ensure six full months of 
coverage in the manner best suited to 
their administrative needs. One 
acceptable method in a State that pays 
from the date of application is to pro¬ 
rate the first month, issue a full monthly 
payment for the next five months, and 
pro-rate the seventh month. Under this 
method, the sum of the two pro-rated 
payments will equal one month. 

Comment' One State recommended 
that when a woman receives AFDC 
based on being pregnant, those months 
of assistance not be counted in 
determining the time limits on cash 
assistance if subsequent to the birth of 
the child the family applies for AFDC- 
UP. In such a situation, the parents have 
not been in receipt of JOBS services to 
assist them in re-entering the labor 
force, and the father and the unborn 
child cannot be assisted until the child's 
birth. They recommended that since the 
family has not been assisted, the months 
the pregnant woman receives benefits 
should not be counted toward the six- 
month limitation. 

Response: We agree. A pregnant 
woman receives benefits under section 
406(b) of the Social Security Act, not 
under the AFDC-UP program which is 
set forth in section 407 of the Act. 
Therefore, the months that a pregnant 
woman receives AFDC due to 
pregnancy are not counted In 
determining the benefits for the family 
after the baby's birth. 

Comment: One State agency asked 
whether it is necessary to amend the 
State AFDC plan or the JOBS plan to 
provide information on the State’s 
implementation of a time-limited AFDC- 
UP program if the State has already 
implemented JOBS statewide and the 
plan already includes information on the 
AFDC-UP program. 

Response: Yes. it is necessary to 
amend the State AFDC plan even if the 
State has implemented JOBS and 
provided information on the AFDC-UP 
program such as State implementation 
of certain JOBS participation 


requirements for unemployed parents. 
However, information on State 
implementation of time-limited AFDC- 
UP programs and other related AFDC 
amendments of the Family Support Act 
is to be provided on preprints under the 
State AFDC plan. State plan preprint 
pages and instructions for 
implementation of the related AFDC 
amendments in title IV of the Family 
Support Act, are provided in FSA Action 
Transmittal No. 90-15, dated July 18, 
1990. 

Comment: Two State agencies 
commented that the proposed 
requirement that States "provide that an 
unemployed principal earner must 
indicate his or her desire to participate 
in JOBS" creates unnecessary 
paperwork and recommended that the 
requirement be eliminated. 

Response: We agree. Section 250.40(a) 
requires that an applicant must be 
informed at the time of application of 
the availability of JOBS program 
activities and the supportive services for 
which they are eligible. Additionally, 

§ 250.40(c)(1) provides that after the 
State IV-A agency gives an AFDC 
applicant the aforementioned 
information, the agency must notify the 
individual, in writing, within one month 
of the determination of eligibility, of the 
opportunity to indicate his or her desire 
to participate in the program and 
provide a clear description of how to 
enter the program. In light of these other 
requirements, we are deleting this 
provision from § 233.101(a)(6). 

Comment: We received numerous 
comments from State agencies and 
advocacy organizations regarding the 
requirement for a family to reapply for 
benefits at the end of the "non-cash 
period" of time-limited AFDC-UP. All 
were opposed, citing that the 
requirement for an application may 
impose significant administrative 
burdens and hurdles for needy families. 
Many commenters were concerned that 
the requirement to file a new application 
each time a family becomes eligible for 
time-limited assistance will have 
negative effects as artificially imposed, 
unnecessary gaps occur in their benefit 
coverage. 

Many commenters stated that families 
will be regularly reporting their 
circumstances for Food Stamps and 
Medicaid purposes and would clearly be 
eligible for renewed AFDC-UP. They 
pointed out that the proposed 
regulations provide that eligible families 
in time-limited States are considered to 
be "AFDC-UP recipients during any 
month that assistance is denied solely 
by reason of the time limitation"; 
therefore, it follows that a new 
application should not be required since 


current AFDC recipients are not 
required to file an application in order to 
continue to receive assistance. 

Commenters observed that for 
Medicaid purposes, families are 
considered to be "deemed AFDC 
recipients" during periods of 
"suspended" benefits in order to keep 
them eligible for medical benefits. They 
also indicated problems regarding 
transitional benefits during non¬ 
payment months and difficulty for the 
principal earner in maintaining the 
"connection with the work force" 
requirement. 

Most of the commenters 
recommended that States be given the 
flexibility to build into their State Plan 
the option to design their time-limited 
program to restore recipients 
automatically to payment status. They 
recommended using the monthly 
reporting form which could be 
annotated by the family at the 
expiration of the time period. They felt 
that this is consistent with the intent of 
the Family Support Act and would allow 
AFDC-UP families to access transitional 
benefits if they lose eligibility during the 
"Medicaid only" period. 

Response: AFDC-UP recipients who 
receive benefits under a time-limited 
program are not considered recipients 
during the period that they are not 
receiving benefits except for connection 
with the work force requirement 
purposes. In addition, section 402(a)(42) 
requires that Medicaid be provided 
when the family is not receiving AFDC- 
UP due to the time limitation. 
Accordingly, the cases are closed when 
the lime limit for receipt of cash 
assistance expires. When the period of 
non-receipt of cash assistance ends, a 
family is eligible for AFDC-UP If it then 
meets anew the eligibility requirements 
and requests aid. It is up to the State to 
determine the formality of the written 
application required under 
§ 206.10(a)(l)(ii). For example, a State 
may choose to make this written 
application a brief signed statement by 
the applicant requesting that cash 
assistance be resumed and 
acknowledging that all previously 
reported conditions of eligibility and 
payment remain unchanged. In addition, 
a State may choose to design an 
application that allows the individual to 
simply update any changes in 
circumstances that occurred during the 
non-payment period. Moreover, since 
§ 233.101 {b)(3)(v) requires the State, 
prior to termination due to a time 
limitation, to notify an AFDC-UP 
recipient family of the earliest month 
that it may again receive AFDC-UP cash 
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assistance, few unnecessary gaps 
should occur in their beneht coverage. 

With regard to the comment 
concerning the diHlculty for the 
principal earner in maintaining the 
“connection with the woric force" 
requirement during the non-parent 
months, we must point out that if the 
requirements of section 
407(b](2)(B)(ii)(llI] of the Act are met, a 
principal earner is deemed to be 
receiving AFDC-UP during such non¬ 
payment months. This statutory 
provision should minimize the difficulty 
in maintaining a “connection with the 
work force." 

Comment: One commenter stated that 
the proposed notice provisions under 
§ ^3.101(b)(3) (iv) and (v) are a 
constructive and appropriate exercise 
that will give families information 
necessary for them to plan and budget. 

Another commenter pointed out that 
the requirement to notify a family of the 
earliest month they could potentially re¬ 
qualify for AFDC-UP, after benefits 
have been exhausted due to time 
limitation, would have a major impact 
on automation. They state that this 
requirement will force the automated 
system to project up to six months into 
the future using ad^tional logic not 
currently contained in the system. 

Response: We recognize that the 
notice provisions will place new 
demands on State systems. However, in 
consideration of the characteristically 
unstable and difficult circumstances 
surrounding AFDC families, we believe 
that the requirement that States develop 
a method of notifying these families of 
the next month of eligibility outweighs 
the disadvantage of State workload 
burden and supports the intent of the 
Family Support Act. In addition, we 
intend to monitor implementation of this 
requirement, and will propose changes 
to the regulation if warranted. These 
provisions are contained in 
S 233.101(b)(4] (vi) and (vii) of the final 
rules. 

Program of Education, Training, and 
Employment Services 

Section 401(b) of the Family Support 
Act also added a new section 
407(b)(2)(B)(ii)(I). which requires States 
electing to time-limit assistance to 
provide education, training, and 
employment services to help parents in 
AFDC-UP families prepare for and 
obtain employment. It further provides 
that education, training and employment 
activities authorized under the JOBS 
program satisfy this requirement. States 
may also design their own programs for 
providing education, training, and 
employment services subject to the 
approval of the Secretary. We are 


adding a new § 233.101(b)(4)(iii) to 
implement this requirement. 

A State that elects to time-limit 
AFDC-UP is required to submit a Slate 
IV-A plan amendment which identifies 
its programjs) for unemployed parents. 

If the State is offering a State-designed 
program other than the IV-F program 
throughout the State or if it is offering a 
State-designed, non-JOBS program in 
certain areas of the State, the plan must 
describe the activities the State is 
providing and where they are available. 
The activities for a State-designed, non- 
JOBS program must include: (1) 
Education and instruction for 
individuals who have not graduated 
from a secondary school or obtained an 
equivalent degree. (2) training whereby 
individuals acquire market-oriented 
skills necessary for self-support, and (3) 
employment services for placing 
individuals in jobs. The program must 
be available to families throughout the 
year. Also, participation in the program 
must be made available during periods 
when cash assistance is not provided 
due to the time limitation. Consistent 
with our policy for regular AFDC 
families, participation in the JOBS 
program or any State-designed, non- 
JOBS program is always subject to the 
approval of the IV-A agency. 

Individuals participate in JOBS 
activities on either a mandatory or 
voluntary basis pursuant to regulations 
at §§ 250.30 and 250.31. States have the 
option to provide necessary supportive 
services for individuals participating In 
State-designed, non-JOBS education, 
training, and employment services 
programs for families subject to the 
AFDC-UP requirements. Federal 
financial participation is available, 
under sections 403 (k) and (1) of the 
Social Security Act. for the costs of such 
services provided to participants. The 
regulations at 45 CFR part 255 apply to 
such services. Consistent with the policy 
expressed at § 255.2, States may not 
require participation in a State-designed, 
non-JOBS program activity if there are 
unmet supportive services needs which 
prevent an individual from participating. 

Under section 402 (g)(l){A)(i)(II) of the 
Social Security Act, the States must 
guarantee child care during periods 
when cash assistance is provided and 
when cash assistance is not provided to 
an individual participating in a JOBS 
activity or in ^e education, training, and 
employment activities of a State- 
designed non-JOBS program for AFDC- 
UP purposes if the State approves the 
activities for the Individual. 

Approval criteria for supportive 
services for a State-designed, non-JOBS 
program must be specified in the State 
Supportive Services plan. While the 


option to provide supportive ser\ices for 
a State-designed, non-JOBS program is 
distinct from the option to provide 
supportive services for self-initiated 
education and training in non-JOBS 
areas. States may wish to use the same 
or similar criteria for approving such 
activities and the respective supportive 
services. 

Section 233.101(b)(3) also requires that 
the State agency must notify each 
AFDC-UP family under a time limitation 
that a program of employment 
preparation is available. 

In carrying out the requirements for 
employment preparation. Federal 
financial participation (FFP) is available 
only for programs established under the 
authority of the JOBS program. State- 
designed programs, thou^ meeting the 
requirements of section 407(b)(2)(B)(ii)(I) 
of the Social Security Act to help 
families prepare for and obtain 
employment, area not eligible for FFP 
because they do not qualify for Federal 
matching under section 403(a] of the 
Social Security Act. Specifically, section 
403(8)(3) provides that no payment shall 
be made under the State's title IV-A 
plan with respect to amounts expended 
in connection with the provision of any 
service described in section 2002(a) of 
the Social Security Act. other than those 
child care and supportive services 
authorized under section 402(g) of the 
Social Security Act. Since section 
2002(a) specifically describes activities 
related to training and employment 
services, we conclude that State- 
designed programs meeting the 
requirements of section 407(b)(2)(B)(ii)(l) 
are not eligible for FFP. 

States that do not time-limit AFDC- 
UP cash assistance may also provide 
programs to help families prepare for 
and obtain employment. Employment 
preparation programs established under 
the JOBS program are eligible for FFP. 
but, as explained above. State-designed 
programs of employment preparation 
operated outside the authority of the 
JOBS program are not eligible for FFP. 

Comment: We received comments 
from four organizations and eight State 
agencies about assistance following 
termination of cash assistance due to a 
time limit. In the preamble to the Notice 
of Proposed Rulemaking (55 FR 34297, 
column 2), we said that families 
(receiving AFDC-UP) should "be 
permitted to participate during periods 
when they do not receive cash 
assistance due to the time limitation.'* 
Several commenters asked us to clarify 
the State's obligation in such situations. 

Response: Each State is required to 
provide an AFDC-UP program 
throughout the year, rega^less of 
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whether it has elected to time-limit its 
program. Further, section 
402(a)(19)(B){i)pi) of the Acl permits 
individuals who would be recipients of 
APDC if the State had not exercised the 
option to time-limit the program (under 
section 407(b)(2)(B][i)) to parUcipale in 
the JOBS program on a voluntary basis. 

Thus, for example, an unemployed 
parent, who has lost eligibility for AFDC 
due to the time limit may volunteer to 
participate in a JOBS activity. He or she 
may enter a JOBS component, subject to 
approval of the State agency, during the 
period when cash assistance is not 
provided. Accordingly, if the 
unemployed parent is participating in a 
JOBS component activity at the point 
that the time-limit expires, such parent 
may complete that activity. In the same 
way, an imemployed parent may enter 
an appropriate activity provided through 
a State-designed, non-JOBS program 
when cash assistance is not provided. 
Further, if the imemployed parent is 
participating in a State-designed non- 
JOBS program at the point that the time 
limit expires, such parent may complete 
that activity. 

Child care and supportive services for 
participation in an approved activity are 
available during the period of the non¬ 
availability of cash assistance as 
provided in the State's Supportive 
Services plan. For States that wish to 
provide a State^designed program, we 
will be adding a new preprint page to 
the Supportive Services plan to cover 
supportive services for State-designed 
pro^ams. Federal financial 
participation is available for such child 
care and supportive services. 

Comment: Several commenters asked 
if they should schedule education and 
training activities for unemployed 
parents that extend beyond the period 
of cash assistance. 

Response: In determining the 
unemployed parent's responsibilities, 
the individual and the agency need to 
consider the time limit As described in 
the preceding response, such individuals 
may complete an education or training 
activity that was initiated under the 
JOBS program prior to the expiration of 
the time limit However, the parent may 
not be required to continue participating 
in the activity during periods when he or 
she is not receiving cash assistance due 
to the time limitation. Further, a parent 
who volunteers to enter or complete an 
activity after the expiration of the time 
limit may not be sanctioned for failure 
to participate. 

Comment: Although the preamble to 
the proposed regulations stated that the 
program of education, training and 
employment must be provided 
throughout the year and not just during 


the months that the individual is not 
receiving AFDC benefits, one 
commenter pointed out that the 
regulations at 5 233,101(a)(8) implied 
that the program only had to be 
available for individuals who had lost 
their eligibility for benefits. 

Response: We agree that the 
regulatory language was not clear and 
have revised { 233.101(b)(3) to reflect 
the requirement specified at section 
407(b)(2)(B)(ii)(I) of the Act. i.e., the 
program must be provided throughout 
the year. 

In the proposed rules, there were 
provisions related to time-limited 
programs in both S 233.101(a) and 
S 233.101(b]. In order to clarify w'hich 
provisions are specifically addressed to 
time-limited programs, we have 
reorganized S 233.101 and have listed all 
of the time-limited provisions at 
§ 233.101(b)(3). 

Comment One commenter asked for 
clarincation of the State's obligation to 
provide a program of education, training 
and employment as described in the 
proposed rule at S 233.101(a)(8) (now 
S 233.101(b)(3)) in the context of the 
statewideness requirement for JOBS 
enunciated at S 250.11. 

Response: The requirement to provide 
an approved program of education, 
training and employment services is 
mandated for States that choose to time¬ 
limit their AFDC-UP program. If a State 
provides a JOBS program which meets 
the definition of statewide as specified 
at S 250.11, the requirement to provide 
an approved program of education, 
training and employment services for 
unemployed parents is met. 

Prior to October 1,1992. a State 
operating an approved JOBS program, 
even one that does not meet the 
definition of statewide, also meets the 
requirement of having an approved 
program of education, training and 
employment services by making 
referrals to existing programs that 
together provide such services-—e.g., 
programs such as tliose offered through 
the public employment offices of the 
State and the Job Training Partnership 
Act (JTPA) program. After October 1, 
1992, a State may not operate less than a 
statewide program without an approved 
waiver from the Secretary. However, 
such a waiver does not relieve the State 
of the obligation to operate an approved 
program of education, training and 
employment services (as required by 
S 233.101(b)(3]] throughout the State 
including all non-JOBS areas. In non- 
JOBS areas, a State-designed program 
might include contracts and agreements 
for the provision of services or referrals 
to appropriate agencies for the services. 


Comment Two commenters felt that 
the language in the preamble to the 
notice of proposed rulemaking (55 FR 
34296, column 1) regarding child care for 
two-parent families was inconsistent 
with the language provided in the 
preamble lo the JOBS final rules (54 FR 
42218. column 2). In the preamble to the 
notice of proposed rulemaking, it is 
stated that if the State determines that 
only one parent in a two-parent family 
is required to participate in JOBS, the 
State is not required to provide child 
care. In the preamble to the JOBS final 
rules, we provided an exception which 
would be allowed, on a case-by-case 
basis, in situations in which the family 
has provided the State information 
indicating that the "responsible" 
individual could not provide appropriate 
care. 

Response: We agree that the language 
in the preamble to the notice of 
proposed rulemaking is inconsistent 
with the preamble to the final JOBS 
rules and retract it The provisions of 
S 255.2 which guarantee child care do 
apply. If a State determines, on a case- 
by-case basis, that the "responsible" 
individual could not provide appropriate 
care, an exception could be allowed. 

Medicaid Eligibility 

The time limitation authorized in 
these regulations does not extend to 
medical assistance. Section 4Ql(f) of the 
Family Support Act amended the Act by 
adding section 402(a)(42), which 
provides that a State must continue to 
provide Medicaid to all members of the 
AFDC-UP family, who will be called 
"qualified family members," during any 
months that they do not receive AFDC 
due solely to the time limitation. We are 
adding a new $ 233.101(a)(6] to 
implement this requirement 

The Health Care Financing 
Administration is publishing separate 
regulations regarding Medicaid coverage 
for those families who do not receive 
AFDC-UP cash assistance because the 
State elected to time-limit Its AFDC-UP 
program. 

Participation in Training and Education 
Programs as a Quarter of Work 

A family meets the "connection with 
the work force" test if the principal 
earner has six or more quarters of work 
in any 13 calendar quarter period ending 
within one year prior to application. 

Prior to the Family Support Act. section 
407(d)(1) also provided that a "quarter of 
work" means a calendar quarter in 
which such individual received earned 
income of not less than $50 (or for which 
the individual would be credited with a 
quarter of coverage for Social Security 
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purposes) or in which an individual 
participated in the Community Work 
Experience Program (CWEP) or the 
Work Incentive Program (WIN). 

Section 401(c)(4)(B) of the Family 
Support Act amended section 407(d)(1) 
by providing that participation in a JOBS 
program is credited as a quarter of work. 
In amending the definition of "quarter of 
work" to include JOBS participation. 
Congress deleted references to CWEP 
and WIN participation. Section 5062 of 
OBRA-90 restored such references. 

Thus, we have revised { 233.101(a)(3)(iv) 
as proposed to include such references. 

Section 401(c)(1) of the Family 
Support Act also permits States to count 
participation in certain educational or 
vocational training activities during a 
quarter as a quarter of work for the 
purpose of meeting the "connection with 
the work force" test. 

SpeciHcally, section 401(c)(1) 
amended section 407(d)(1) of tlie Social 
Security Act to permit States to treat as 
a quarter of work any calendar quarter 
in which the principal earner: 

• Attended an elementary or 
secondary school; 

• Attended a vocational or technical 
training course; or 

• Participated in an educational or 
training program under the JOB Training 
Partnership Act (JTPA). 

In this connection, section 407(d)(1) of 
the Social Security Act limits 
application of these three types of 
activities to no more than four of the 
required six quarters. The remaining two 
quarters may be met only if the 
individual received (or had credited for 
Social Security purposes) earned income 
of not less than $50 or participated in 
WIN, CWEP. or the JOBS program under 
part F. 

The Family Support Act also provides 
that the attendance in a school or 
training course must be "full-time." that 
the vocational or technical training 
course must be "designed to prepare the 
individual for gainful employment." and 
that the course must be approved by the 
Secretary of Health and Human 
Services. 

In developing these final regulations, 
we considered whether to prescribe a 
Federal definition for "full-time" 
attendance and to issue rules 
prescribing the types of vocational and 
training courses which would qualify 
under this section. We decided that 
States should have maximum flexibility 
to define "full-time" attendance and 
prescribe rules governing training 
courses that are consistent with their 
own State laws and State Department of 
Education policies. Tliis position is 
consistent with the Administration's 
objective to promote increased State 


and local government involvement in 
developing strategies to reduce welfare 
dependency. 

Finally, section 407(d) of the Social 
Security Act permits a State to apply the 
provisions of section 407(d)(1)(B) on less 
than a statewide basis. A State that 
elects to apply these provisions on a less 
than statewide basis is required to so 
specify in its State plan. 

A new § 233.101(a)(3)(iv) implements 
these provisions. 

Comment: We received extensive 
comments regarding § 233.101|a)(3)(iv) 
which addresses participation in 
training and education programs as a 
quarter of work. Fifteen State agencies 
and three organizations all expressed 
strong opposition to the limitation that 
attendance in vocational or technical 
training cannot substitute for more than 
four of the six required quarters of work 
over an individual's lifetime. They 
pointed out that this requirement is 
absent from the Family Support Act and 
felt that it meets neither the intent of the 
Act nor that of the Congress. They 
stated that it places an impossible 
burden on States to retain and track 
such information over a recipient's 
lifetime and possibly, across State lines. 
They further observed that AFDC 
records are routinely destroyed three to 
four years after closure. All of the 
commenters urged removal of the 
lifetime limit. 

Response: We concur with these 
comments and have removed the 
"lifetime" limitation from this final rule. 

Comment: Several State agencies also 
objected to extending the four-quarter 
limitation to not only vocational and 
technical training, but also to 
elementary education, secondary 
education and JTPA. 

Response: We are unable to revise the 
provision as it is a statutory 
requirement. The Family Support Act 
provided in section 407(b)(l)(A)(lii)(I) of 
the Social Security Act that "* * * no 
more than 4 of which may be quarters of 
work defined in subsection (d)(1)(B) 

• • The referenced subsection 
addresses not only vocational and 
technical training, but also specifically 
mentions elementary education, 
secondary education and JTPA. 

Comment: A number of State agencies 
asked if the same four quarters of 
qualifying education or training that 
were used to satisfy the "quarters of 
work test" in the first application for 
AFDC-UP could again be used in any 
subsequent applications. It was also 
suggested that if such a practice is 
permitted, any future quarters of 
vocational or technical training would 
not be utilized. 


Response: Section 407(b)(l)(A)(iii) 
requires that such parent must have 
"* * * 6 or more quarters of work • • • 
in any 13-calendar quarter period ending 
within one year prior to the application 
for such aid* * *" (emphasis added). 
This statutory provision clearly 
prescribes that in any application or 
reapplication situation, the^principal 
earner will have to meet the 0 out of the 
13 calendar quarter requirement. 
Accordingly, it may be possible for 
certain quarters of work to apply to 
more than one application for AFDC- 
UP. 

Comment: Two State agencies 
recommended that the list of training 
programs which are creditable toward 
quarters of work be expanded to include 
CWEP and WIN. 

Response: In amending the definition 
of "quarter of work" to include 
participation in JOBS, the Family 
Support Act of 1986 deleted the 
references to WIN and CWEP. Section 
5062 of OBRA-90 reincorporated these 
references. We have revised 
§ 233.101(a)(3](iv) to include such 
references. 

State Flexibility in Structuring its 
AFDC-UP Program 

Section 401(b) of the Family Support 
Act added section 407(b)(2)(A) to the 
Act, which permits a State to design its 
AFDC-UP program to reflect the 
individual needs of the State and to 
emphasize education, training, and 
employment services for unemployed 
parents and their spouses eligible for 
AFDC-UP. Under this provision, a State 
may require the principal earner or both 
parents to participate in the JOBS 
pro^am under title IV-F of the Act. 
Section 407(b)(2)(C) further provides 
that such participation may be up to 40 
hours per week for each such parent 
subject to the existing limitations and 
conditions of the JOBS program. We are 
adding a new § 233.101(b)(1) to 
implement these provisions. 

In addition, section 407(b)(2)(C)(ii) 
provides that a State may elect to 
provide assistance to participants only 
"after the performance of assigned 
program activities" under the JOBS 
program, but at regular intervals of no 
greater than one month. 

To implement these provisions, 

§ 233.101(b)(2) of the final rules 
authorizes a State to elect to withhold 
payment contingent upon performance 
of JOBS program activities. In this 
connection, the State is required to 
prescribe a set of criteria which defines 
goals or standards, such as a number of 
hours of attendance or completion of 
assigned study materials. The State is 
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also required to inform the recipient of 
the goals or standards and notify him or 
her that payment for a period will be 
withheld unless there is satisfactory 
completion of each assigned activity for 
that period. 

Finally, the final rules require 
payments to be made at regular 
intervals of not more than one month. 
The option to require a parent to 
participate in the JOBS program and the 
option to provide assistance after the 
performance of assigned activities are 
available to States which currently 
operate an AFDC-UP program as well 
as to those now required to establish a 
program. (In Guam. Puerto Rico, the 
Virgin Islands, and American Samoa, 
this option is not available until October 
1.1992.) 

Comment: Four State agencies and 
three organizations con^mented on the 
provision regarding State flexibility in 
structuring their AFDC-UP programs, 
specifically payment after performance. 
Tlie central question appears to be 
whether failure to meet participation 
requirements under pay after 
performance would result in a sanction 
of the individual or loss of eligibility of 
benefits for the entire family. The 
majority of commenters posed this 
question and recommended that a 
family not be penalized for non¬ 
performance if good cause exists. They 
also feel that the regulation should 
provide that States may pay a full or 
partial grant if an individual has 
substantially or partially complied with 
all performance requirements. Two 
States, however, recommended that 
States be allowed the option to withhold 
the entire family's assistance payment 
until after the principal earner 
participates in JOBS activities, rather 
than withholding just the principal 
earner’s portion. Another State asserted 
that the requirement to determine 
eligibility and calculate grants on a 
monthly basis will destroy their current 
bi-monthly payment after-performance 
process. 

Commenters also recommended that 
final regulations clarify that { 250.36 
(conciliation and fair hearing procedures 
under JOBS) applies in pay after 
performance situations and that families 
have a right to the aid-paid-pending 
rules until the hearing is resolved. 

Response: We believe that under the 
statute. States have maximum flexibility 
in operating the payment after 
performance requirement. Three options 
are available with regard to the 
application of penalties and fair 
hearings for individuals who fail to 
satisfy their performance obligation. 

The first option is to follow the JOBS 
program sanctions, conciliation and fair 


hearing requirements at §§ 250.34 and 
250.36. Under this option, an individual 
who fails to fulfill the JOBS performance 
obligation will be sanctioned by not 
having his or her needs taken into 
account in determining the family’s need 
for assistance and amount of payment. 
The sanction action must not occur until 
after the applicable conciliation and fair 
hearing requirements have been 
completed. 

The second option recognizes that 
under the statute, States may view the 
payment after performance requirement 
as a “condition of payment” for either 
the individual or the entire assistance 
unit. This means that the State may 
“suspend” making the portion of the 
family's assistance payments 
attributable to the individual or the 
entire amount of the family's payments 
until the payment after performance 
obligation is met. 

The third option permits States to 
impose a proportional reduction so that 
the family’s payment (or the amount of 
the payment attributed to the individual) 
would be in direct proportion to the 
number of hours of participation. For 
example, if an individual only performs 
20 of the required 40 hours, the State 
may reduce the amount of the family's 
assistance payment (or the individual’s 
portion of the payment) by half since the 
individual only fulfilled half of the 
performance obligation. 

Under the second and third options. 
States must develop good cause criteria 
for use in determining whether or not 
the assistance payment should be 
suspended or reduced. The requirement 
to formulate such criteria is reasonable 
given that events beyond the control of 
the individual (e.g., an accident or 
illness which incapacitates the 
individual) may prevent the 
performance requirement from being 
accomplished. The fair hearing rules to 
be applied under these options can 
either (1) Adhere to the current timely 
and adequate notice and aid-paid- 
pending requirements at 
§§ 205.10(a)(4)(i) and 205.10(a)(6); or (2) 
only send an adequate notice to the 
individual not later than the date of 
action which informs him or her of the 
right to a fair hearing and the right to 
have assistance immediately reinstated 
retroactive to the date of action at the 
previous month’s level pending the 
hearing decision if a request for a 
hearing and immediate reinstatement is 
made within 10 days after the date of 
the notice. Our rationale for permitting 
the request for a hearing and immediate 
reinstatement within 10 days of the 
action is that since the individual 
continues to be afforded the right to a 
hearing and to have assistance continue 


at the prior month's level, no harm is 
done. 

States electing payment after 
performance will have to formulate 
procedures to transition individuals 
from receiving assistance at the 
beginning of a performance period to the 
end of the period. States may wish to 
consider either of these two transition 
alternatives. The first permits a State to 
issue one payment before the payment 
after performance obligation is 
completed. The following example is 
illustrative: 

The State normally pays on the Zr.d of the 
month to cover a family's need for that 
calendar month. In January, a family is issued 
an assistance payment on the 2nd and 
informed on the 5th that the principal earner 
must begin payment after performance on 
February 1. The first payment under the 
monthly payment after performance 
obligation is made on March 2. This payment 
is based on performance during February. 
However, in order to ease the family's 
transition, the State issues a payment on 
February 2 to cover the family's need for 
February even though the performance 
obligation for that month has not been 
completed. The full March 2 pa3rment is then 
contingent on the required performance for 
February being met. Accordingly, if the 
individual fails to perform during February 
and the State chooses not to pursue a JOBS 
sanction (see first option above), then the 
March 2 pa>mient must be ''suspended" or 
reduced (see second and third options 
discussed above) subject to the applicable 
fair hearing rules. 

The second alternative, as explained 
in the example below, allows a State to 
delay payment until performance is 
actually completed. 

The State usually pays on the 1st of the 
month to cover a family's need for that 
calendar month. A family is issued a payment 
on March 1 and told that the principal earner 
must begin payment after performance on 
April 1. Ihe first payment based on 
completion of the April performance 
obligation is due on May 1. No payment is 
issued during the month of April since the 
principal earner has not yet fulfilled the 
performance obligation. This option comports 
with section 407[b)(2](c](ii) which permits a 
State to issue payment "at regular intervals 
of no greater than one month but after the 
performance of assigned program activities^ 
(emphasis added). 

The principles of the two options also 
apply at the time an application for 
A^C is approved. Regardless of the 
option selected, States must fully 
explain the pay after performance 
requirements to both applicants and 
recipients (e.g., the hours the principal 
earner is expected to “work” before 
receiving payment, the potential 
reduction of assistance due to 
nonperformance, hearing and 
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reinstatement rights, and advice on how 
to manage during the family's transition 
to a different payment dale). 

With reference to the comment 
concerning the bi>monthly payment after 
performance process, the Social Security 
Act clearly precludes States from 
implementing a process that pays an 
assistance unit at intervals greater than 
one month. Specifically, section 
407(b)(2)(C)(ii) of the Act authorizes 
States to '^provide for the payment of 
aid to families with dependent children 
at regular intervals of no greater than 
one month but after the performance of 
assigned program activities." (emphasis 
added). 

EFFECTIVE DATE: Section 401(g) of the 
Family Support Act established October 
1,1990, as the effective date for all 
amendments with respect to the AFDG- 
UP program for all States (other than 
Guam, Puerto Rico, the Virgin Islands, 
and American Samoa). The effective 
date of these amendments in Guam, 
Puerto Rico, the Virgin Islands, and 
American Samoa is October 1.1992. 

States which did not operate an 
AFDC-UP program did not have to wait 
until October 1,1990, to establish the 
program. However, before October 1, 
1990, a State could not timedimit 
assistance, institute a payment after 
performance system, or count 
participation in an education or training 
activity in meeting the "connection with 
the work force" test These provisions 
may not be implemented until October 1, 
1992, in Guam, Puerto Rico, the Virgin 
Islands, or American Samoa. 

The final regulations for the JOBS 
program include revisions in current 
regulations governing the AFDC-UP 
program, specifically. §§ 233.100{a)(5)(i). 
233.100(a)(6). and 233.100(c)(2)(iii). 

Section 233.100 is suspended when 
§ 233.101 becomes effective, Le.. the 
publication date in the Federal Register 
of the final rule (or October 1,1992, for 
Guam, Puerto Rico, the Virgin Islands, 
and American Samoa.) It should be 
noted, that in situations where the 
applicable Family Support Act 
provisions that were effective as of 
October 1,1990. conflict with $ 233.100, 
which is in effect until the date these 
final rules are published, the relevant 
statutory provisions govern. Section 
401(h) of ^e Family Support Act also 
provides that the amendments made by 
that section will terminate on September 
30,1998, Thus, beginning on October 1, 
1998, the statutory provisions governing 
the AFDC-UP program will be the same 
as they were on September 30.1990, and 
§ 233.100 will again be in effect. 


Increased Limit on Dependent Care 
Disregard (§233.20(Q)(ll)(i) of the Final 
Regulations) 

The Family Support Act increased the 
limit on the dependent care disregard 
from $160 to $175 per dependent per 
month for children age two or older and 
for incapacitated adults, and to $200 for 
children under age two. Additionally, 
the order of the earned income 
disregards is changed so that the 
dependent care disregard is applied last. 

We have revised the regulations at 
§§ 233.20{aKll)(i)(C). 233.20{a)(ll)(i)(D) 
and 233.20(a)(ll)(ii)(B) to implement this 
amendment. 

Under section 2301 of the Omnibus 
Budget Reconciliation Act of 1981, 

Public Law 97-35, the Secretary was 
granted authority to specify an amount 
lower than the dependent care disregard 
limit for individuals who are employed 
part-time. This provision is implemented 
in the current regulations at 
§ 233.20(a)(ll)(i)(C). Under section 301 
of the Family Support Act. States must 
guarantee child care for each family 
with a dependent child to the extent the 
Stale determines such care is necessary 
for an individual to accept employment 
or remain employed. A State may 
guarantee child care througl^ the 
dependent care disregard or any other 
method it deems appropriate. We 
therefore proposed that for part-time 
employment and employment not 
continuing throughout the month, the full 
$175/$200 disregard limits may be 
applied, or the State agency may 
establish a procedure under which it 
determines and applies disregard limits 
less than $175/$200. This will allow 
maximum State flexibility in using the 
disregard as a method to guarantee child 
care for JOBS participants and other 
employed recipients. 

We received comments on this 
provision from two State agencies and 
two advocacy organizations. The 
comments are discussed below: 

Comment Two commenters did not 
favor allowing States unrestricted 
discretion in setting the part-time 
disregard limits because they believe 
some States have set unreasonably low 
disregard levels under the current 
regulations. The commenters 
recommended that the Hnal regulations 
allow a State to set disregard limits 
below $175/$200 for part-time 
employment only if the State's lcx:al 
market rate survey demonstrates that 
the actual cost of care at the 75th 
percentile is a level lower than $175/ 
$ 200 . 

Response: We have decided to retain 
the State option as proposed. Linking 
the $175/$200 disregard limits in any 


way to the local market rate, as the 
commenters suggested, would establish 
a correlation that is not supported by 
the Social Security Act. The local 
market rate concept is specifically set 
forth in section 402(g)(l)(C)(ii) of the 
Act, which applies to reimbursing 
families with child care expenses, and 
operates only as a ceiling on the amount 
of Federal matching for such purposes 
(see also 45 CFR 255.4). Accordingly, the 
Hnal regulation continues to allow 
States the flexibility to set disregard 
limits at levels they choose for 
individuals who are employed less than 
full-time throughout the month. 

Comment Two commenters 
recommended that we broaden the 
regulation at § 233.20(a)(ll)(i)(D) to 
cover the costs necessary for the care of 
a child in the home who receives foster 
care or Supplemental Security Income 
when an ATOC recipient needs care for 
such children in order to accept or 
continue employment. 

Response: There is no statutory 
authority for such a change. Section 
402(a){8)(A)(iii) expressly limits 
application of the disregard to 
dependent care costs for the care of a 
dependent child receiving AFDC and an 
incapacitated adult living in the same 
home as the dependent child. 

Increased Standard Work Expense 
Disregard (§233.20(a)(ll)(i) of the Final 
Regulations) 

The Family Support Act increased the 
amount of the standard work expense 
disregard from $75 to $90 per month for 
each employed applicant and recipient. 

We have revised the regulations at 
§ 233.20(a)(11)(i)(B) to implement this 
provision. 

We received comments on this 
provision from three State agencies. The 
comments are discussed below. 

Comment The commenters requested 
that we change the $75 to $90 in the 
stepparent deeming formula for ease of 
calculation and consistency in 
application of the disregards. 

Response: We have no authority to 
change the stepparent deeming formula 
set out at section 402(a)(31) of the Social 
Security Act because the Family Support 
Act does not amend this provision. 

Earned Income Tax Credit Disregard 
(§ 233,20(a)(ll)(viii) of the Final 
Regulations) 

The Family Support Act requires that 
earned income tax credit (EITC) 
payments in the form of advance 
payments or Federal income tax refunds 
will be disregarded and repealed the 
statutory provision that required States 
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to consider ETTC payments as earned 
income. 

The Family Support Act does not 
specifically address whether EITC 
payments are disregarded only as 
income, or as income and resources. We 
proposed to disregard EITC payments as 
income in the determination of need and 
the amount of benefits, and to count 
EITC payments as resources if retained 
after the month of receipt. We also 
proposed to count EITC payments as 
income for purposes of determining 
whether a family meets the eligibility 
requirement of section 402(a](18) of the 
Act—i.e., its monthly income may not 
exceed 185 percent of the State’s 
standard of need. However, we have 
revised the regulations to reflect the 
clarifying amendments of OBRA-90 
which were effective on January 1,1991. 
Accordingly, the final regulations 
provide that EITC payments in the form 
of advance payments or income tax 
refunds are excluded from consideration 
as income for purposes of the 185 
percent gross income limitation, as well 
as in the determination of need and the 
amount of benefits. In addition, EITC 
payments are excluded from 
consideration as a resource for the 
month in which the EITC is received and 
the following month. Further, at Slate 
option, overpayments may be waived 
when the overpayment occurred 
because receipt of an ETTC payment by 
a family during the period January 1. 
1990, to December 31.1990, resulted in 
ineligibility under the 185 percent gross 
income limitation at § 233.20(a)(3)(xiii). 

We are implementing these provisions 
by revising the regulations at 
§§ 233.20(a)(3)(iv)(E). 233.20(a)(3)(xiii). 
233.20(a)(ll)(i)(B), 233.20(a)(ll)li)(C), 
233.20(a)(ll)(i)(D), and 
233.20(aj(ll)(ii)(B). by removing 
§ 233.20(a)(6)(ix), and by adding a new 
§ 233.20(a)[ll)(viii). In the proposed 
rules, the new § 233.20(a)(ll)(viii) was 
inadvertently numbered 
§ 233.20(a)(ll)(vii). 

We received comments on these 
provisions from 11 State agencies, two 
advocacy organizations, and one legal 
assistance organization. The comments 
are discussed below. 

Comment: A State agency asked 
whether families who lose eligibility for 
AFDC due to receipt of an ETTC 
payment are eligible for transitional 
child care and Medicaid benefits for 
families disqualified due to earned 
income. 

Response: Loss of eligibility due to the 
Eire would not qualify a family for 
transitional child care or Medicaid 
benefits because ETTC payments are no 
longer defined as earned income. As 
explained in the preamble to the notice 


of proposed rulemaking (55 FR 34299, 
column 2), the Family Support Act 
repealed the statutory provision that 
required States to count ETTC payments 
as earned income. Specifically, section 
402(c)(2)(A) of the Family Support Act 
repealed section 402(d) of the Social 
Security Act. Section 402(d) provided 
that EITC payments must be considered 
as earned income in the AFDC program. 
We are implementing this amendment 
by removing paragraph 233.20(a)(6)(ix) 
of the current regidations which 
provides that earned income will 
include the amount of any ETTC 
payments. The final rules provide that 
EITC payments are excluded from 
consideration as income, and are also 
excluded from consideration as a 
resource for the month of receipt and the 
following month. Thus, receipt of ETTC 
payments cannot affect AFDC eligibility 
unless a portion of the ETTC is retained 
after the month following the month of 
receipt, and the amount so retained 
causes the family’s resources to exceed 
the $1,000 resource limit (or a lower limit 
set by the State). 

Comment Fourteen commenters 
objected to the proposed regulations 
because they believe Congress intended 
to totally disregard ETTC payments as 
income and resources. 

Response: The Omnibus Budget 
Reconciliation Act of 1990 made 
technical amendments to the Act which 
clarify the intent of Congress regarding 
the EITC disregards. These amendments 
have been incorporated in the final 
rules. 

Households Headed by Minor Parents 
(§ 233.107 of the Final Regulations) 

Current law does not preclude a minor 
parent from applying for and receiving 
AFDC as a caretaker relative for his or 
her dependent child regardless of 
whether the minor parent lives with his 
or her parent or legal guardian or has 
established his or her own home. 

The Family Support Act. however, 
allows States to restrict eligibility of 
families headed by a minor parent and 
to restrict the direct payment of 
assistance to the minor parent. 

Specifically, section 403 of the Family 
Support Act added a new section 
402(a)(43) to the Social Security Act. 
Section 402(a)(43) provides that a State 
may require, as a condition of eligibility, 
that a minor parent and dependent child 
in his or her care reside: (1) In the home 
of the minor parent’s parent, legal 
guardian, or other adult relative, or (2) in 
an adult-supervised supportive living 
arrangement. 

Fuller, section 402(a)(43) identifies 
the kinds of minor parents who may be 
barred from living alone with their 


dependent children. These include 
individuals who are under 18, have 
never been married, and have a 
dependent child in their care. Women 
who are under 18. have never been 
married, and would otherwise qualify 
for AFDC on the basis of pregnancy may 
also be barred. 

However, section 402(a)(43) does not 
define certain concepts. First, there is no 
definition of ’’adult relative.” Since the 
term ’’relative” has long had a specific 
meaning for AFDC program purposes 
(see S 233.90(c)(lHv)(A)), we proposed 
to utilize the same concept for section 
402(a)(43) purposes. Similarly, section 
402(a)(43) does not specify an age for an 
individual to be considered an adult. 
However, since that section specifically 
identifies minor parents as being under 
18, we proposed that an individual 18 or 
over be considered to be an adult. The 
proposed regulations at S 233.107 
reflected these decisions. 

Secondly, the Act does not define the 
concept of ’’adult-supervised supportive 
living arrangement.” We proposed in 
§ 233.107(b)(3) that this concept be 
defined to include any certified or State- 
approved setting (other than a public 
institution) in which a minor receives 
counseling, supervision, guidance or 
other supportive services in addition to 
food and shelter. We included the 
requirement for supportive services such 
as counseling or guidance in order to 
give meaning to die words ’’adult- 
supervised” and ’’supportive” and to 
make this living arrangement analogous 
to a family setting where a concern for 
the emotional growth and development 
of the minor parent and child would be 
evident in addition to a concern for 
physical needs. 

Section 403 also provides that AFDC 
is to be provided to the parent, legal 
guardian, or other adult relative on 
behalf of the minor parent and 
dependent child ’’where possible.” If the 
State determines that it is not possible 
to make the payment to any of these 
individuals, this determination needs to 
be documented in the case file. 

The Family Support Act further 
provides that the restriction in payment 
to a household headed by a minor 
parent applies only to an individual who 
is ’’under the age of 18 and has never 
married.” We interpret these provisions 
to mean that States may restrict 
payment only through the month of the 
minor parent’s eighteenth birthday. 
Because of the considerable variance in 
State laws concerning the treatment of 
annulments, we are not planning to 
regulate in this area. Accordingly, it is 
up to each State to make a 
determination based on its own Stale 
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law ae to whether a minor parent whose 
marriage was annulled “has never 
married.” 

Finally, we noted that section 
402(a)(43) speciCed five exemptions 
when the restriction on payments to an 
unmarried minor parent under 18 with a 
dependent child would not apply. These 
are: 

(1) Where the minor parent has no 
living parent or legal guardian whose 
whereabouts is known (section 
402(a)(43)(B)(i)]. The State agency must 
make reasonable efforts to confirm the 
nonexistence of a parent or legal 
guardian and document its findings in 
the case file. These efforts may not. 
however, interfere with the standards of 
promptness for acting on applications as 
set forth in § 206.10(a)(6). 

(2) Where there is no parent or legal 
guardian who allows the minor parent to 
live in his or her home (section 
402{a)(43)(B)(ii)). It is the responsibility 
of the State agency to make reasonable 
efforts to confirm and document its 
findings in the case file. 

(3) V^ere the State agency 
determines that the physical or 
emotional health or safety of the 
individual or his or her dependent child 
would be jeopardized by living in the 
home of the individuars parent or legal 
guardian (section 402(a)(43)(B)(iii)). 
Neither the statute nor its legislative 
history specifies criteria for determining 
when an individual's physical or 
emotional health or safety is in 
jeopardy. We note, however, that this 
provision appears similar to the good 
cause provisions in S 232.42 relating to 
refusal to cooperate in establishing 
paternity and securing support. 
Accordingly, we invited comments on 
whether and to what extent the criteria 
in paragraphs (a)(1). (b). and (c) of 

§ 232.42 should apply to section 
402(a)(43)(B)(iii). 

(4) Where the Individual lived apart 
from his or her parent or legal guardian 
for a period of at least one year before 
either the birth of the dependent child or 
date of application for assistance 
(section 402(a)(43)(B)(iv)). It is the 
responsibility of the State agency to 
confirm this and document its findings 
in the case file. 

(5) Where the State agency otherwise 
determines, in accordance with Federal 
regulations, that there is good cause for 
waiving this requirement (section 
402(a){43)(B){v)j. Neither Ae statute nor 
its legislative history specifies Ae typjes 
of circumstances Aat would warrant a 
good cause waiver by Ae State. In order 
not to restrict State Ascretion in Ais 
area, we proposed m new § 233.107(c) to 
permit States to specify oAer reasons 
for finding that good cause exists for a 


minor parent to receive AFDC while 
hving apart from the household of a 
parent, legal guardian, or other adult 
relative, or an adult-supervised 
supportive living arrangement. States 
wishmg to exempt recipients under Ais 
provision of Ae Act would need to 
submit a State plan amendment setting 
forA Ae circumstances Ae State 
intends to recognize. 

We received comments on this 
provision from two State agencies, one 
Federal agency, one legal assistance 
organization and two advocacy 
organizations. The comments are 
discussed below. 

Comment: One commenter believes 
Aere is an apparent contradiction bo A 
within Ae proposed rule and section 
402(a)(43). The rule provides that States 
may require minor parents to live wiA 
adult relatives m adAtion to parents or 
legal guardians. However, Ae first four 
exemptions from Ae requirement set 
forA A section 402(a)(43) and Ae 
proposed regulation are A1 limited to 
circumstances pertaining to just parents 
or legal guardians. Thus, Ae regulation 
seems to imply Aat if a minor had no 
living parents whose whereabouts were 
known or no legal guarAan, Ae State 
could not require the minor to live with 
his or her aunt in order to receive a 
grant The commenter recommended 
Aat Ae exemption clauses be amended 
to add adAt relatives along wiA parents 
and guardians m Ae first four 
exemptions. 

Response: We do not agree that Aere 
is an mtemal contraActioru Section 
402(a)(43)(A)(i) specifies Aat a minor 
may be required to live wiA a parent 
legal guardian, etc. The choice of living 
arrangement is left to Ae State agency— 
i.e., Ae State agency may determine 
wheAer a mmor must reside wiA a 
parent a legal guardian, another adult 
relative, or m an adult-supervised 
supportive living arrangement. Second. 
Ae State agency's choice of living 
arrangement for the minor is limited 
whenever such mmor satisfies one of 
Ae exemptions listed in section 
402(a)(43)(B). If a State agency 
determines that the minor meets one of 
the exemptions (e.g., Ae whereabouts of 
the minor’s parent are unknown and no 
legal guardian exists) and satisfies all 
other eligibility factors, then Ae State 
agency must auAorize payment and 
allow Ae minor to live independently. 
Although Ae State agency may suggest 
that an exempt mmor adopt a particular 
living arrangement, it may not require 
such an arrangement (e.g., to live with a 
non-guarAan adult relative). 

Comment^ A commenter 
recommended that A cases where 
minors meet one of the five exemptions. 


that they would not have to live with 
their parents. legal guardians or other 
adult relatives but could still be required 
to live m an adult-supervised living 
arrangement unless the Slate has reason 
to not require it. 

Response: Requiring an exempt minor 
to live in an aduit-super\iscd living 
arrangement would be contrary to 
section 402(a)(43) of Ae Social Security 
Act. 

Comment: One commenter was 
concerned because the preamble 
discussion of Ae proposed rules 
requires Ae State agency to document 
the case file whenever a minor is found 
to be exempt. It was feared Aat such 
documentation will be vigorously 
reviewed by quality control (QC) and 
result in adAtional QC errors. 

Response: Case record documentation 
which supports a finding of eligibility 
and payment is a basic accountability 
mechanism to ensure that State and 
Federal funds are being expended 
correctly. With regard to QC. adherence 
to Ae reqmrements of section 402(a)(43) 
must be reviewed given Aat Ais 
provision establishes a conAtion of 
eligibility for AFDC, m States that 
choose to implement it 

Comment: One commenter expressed 
concern that a minor mother living wiA 
a parent guardian or oAer adult relative 
might be unable to participate as a 
separate household for Food Stamp 
program purposes even if she purchases 
and prepares food separately. The 
commenter believes that this situation 
could adversely impact on minor 
parents who are trying to complete high 
school and make it on Aeir own. 

Response: The criteria for determming 
whether or not inAviduals qualify as a 
separate household for Food Stamp 
purposes is established by the Food and 
Nutrition Service (FNS). The FNS 
criteria are outside Ae scope of these 
final rules. 

Comment: One commenter believes 
that Ae minor mo Aer provision was 
weLl-mtended but Aat it does not 
recognize Ae fact that many pregnant or 
parenting teens come from dysfunctional 
families where Aere is alcohol or Aug 
abuse, sexual or physical abuse, or 
abandonment by one or both parents. It 
was also stated Aat although teens are 
better off livmg with responsible and 
caring parents or adults, such healthy 
household circumstances are not always 
possible. 

The commenter concluded with the 
hope that alternatives to the minor 
mother provision would be considered. 

Response: We appreciate the 
commenter's perspective and agree that 
the minor mother provision is not a 









30422 


Federal Register / Vol. 57, No. 132 / Thursday, July 9. 1992 / Rules and Regulations 


panacea for all problems associated 
with teen pregnancy and dysfunctional 
family environments. We view this 
provision as only one incentive for 
families to remain together and achieve 
self-sufficiency. We will continue to 
objectively evaluate and support 
effective legislative proposes to help 
maintain and strengthen family life. 

Comment: Three commenters objected 
to the use of the list of specified 
relatives at § 233.90(c)(l)(v)(A) to 
determine who may qualify as an adult 
relative. It was recommended that the 
Hnal rule provide for living with an adult 
relative which includes, but is not 
limited to, those individuals identified at 
§ 233.90(c)(l)(v)(A). One commenter also 
pointed out ^at this limitation is 
inadequate because it excludes 
individuals who are related to the child, 
but not related to the minor parent (e.g., 
the paternal grandparents of the minor’s 
child). 

Response: We believe that limiting the 
number of adult relatives with whom a 
minor may live to the list of speciRed 
relatives described in section 406(a) of 
the Social Security Act is appropriate. 
This limitation comports with 
congressional intent to not expand the 
program beyond the limits described in 
section 406(a) of the Social Security Act. 

The list of specified relatives currently 
reflected in the Federal regulations was 
first established in 1944 and is based on 
section 406(a) of the Social Security Act. 
The only subsequent expansion of this 
list occurred with the passage of the 
Social Security Act Amendments of 
1956. These amendments, which 
recognized first cousins, nephews, and 
nieces as specified relatives, only 
extended the degree of relationship 
slightly beyond the then present law. 
Furthermore, neither the legislative 
history of the minor mother provision 
nor the language of section 403 of the 
Family Support Act gave any indication 
that Congress wished to expand the 
AFDC program to cover other relatives 
not explicitly described in section 406(a) 
of the Social Security Act. Accordingly, 
since section 402(a)(43) uses the same 
term “relative” as used in section 406(a) 
we interpret it in the same way. Please 
note, however, that the Department is 
currently developing new regulations at 
§ 233.90(c)(l)(v) to clarify that, within 
the meaning of section 406(a) of the 
Social Security Act, a specified relative 
includes all relations within the fifth 
degree of kinship to the dependent child, 
which extends to include a great-great- 
great grandparent, a great-great uncle or 
aunt or a first cousin once removed. 

With regard to the comment on 
grandparents “not related to the minor 
parent,” we must emphasize that 


paternal grandparents are considered as 
specified relatives so long as paternity 
of the grandchild has been established. 

If paternity has not been established, 
such putative grandparents cannot be 
recognized as specified relatives under 
section 406(a) of the Social Security Act. 

Comment Two commenters 
expressed concern about our linkage in 
the preamble of the exemption at 
§ 233.107(a)(4) on physical or emotional 
health or safety of the minor parent or 
dependent child to the current child 
support good cause provisions at 
§ 232.42. It was argued that these 
provisions are not similar to the child 
support cooperation standard and 
should not be incorporated or cross- 
referenced in the final rule. As written, 
the child support cooperation provision 
focuses on harm to the child and only 
looks to whether the caregiver is harmed 
in relation to affecting his or her ability 
to care for the child. The statutory 
language in the minor parent provision 
is explicit that potential harm to either 
the minor parent or the child is sufficient 
reason for an exemption. It was 
recommended that we not cross- 
reference the minor mother exemption 
to the child support cooperation 
provision at § 232.42. 

Response: We agree with the 
recommendation and believe that State 
agencies should have the flexibility to 
develop criteria for determining whether 
or not the physical or emotional, health 
and safety of the minor parent or 
dependent child is jeopardized. 
Accordingly, any reference to § 232.42 of 
the regulations is deleted. For example. 
States might consider including in their 
criteria: 

(1) a substantiated report of abuse or 
neglect; 

(2) the filing of a neglect petition: 

(3) A statement by the minor parent 
that is corroborated by an adult or 
substantiated through agency 
investigation; and 

(4) A family living situation that 
results in overcrowding, violates the 
terms of a lease, or results in living 
arrangements that violate local health or 
safety standards. 

Comment Two commenters agreed 
that State-defined reasons for good 
cause, as permitted in the rule at 
§ 233.107(a)(5). should be contained in 
the State plan. However, States should 
also have the discretion to identify 
additional reasons, on a case-by-case 
basis, and not be strictly held to the 
reasons enumerated in the plan. It was 
recommended that the final regulation 
retain the requirement that additional 
State-developed reasons for good cause 
be enumerated in the plan but that these 
reasons are not exclusive. 


Response: We agree with the 
commenters that States must have the 
discretion to identify additional reasons 
for good cause. We further acknowledge 
the sensitivity of the minor mother issue 
and recognize the difficulty of 
anticipating all case circumstances that 
may arise. However, we disagree with 
the position that States be permitted to 
render good cause determinations based 
solely on individual case circumstances 
which are not described in the Stale 
plan. Such determinations may result in 
disparate treatment of applicants and 
recipients and thereby conflict with the 
equitable treatment provisions at 
S 233.10(a)(1). 

With reference to the fact that certain 
needy cases will fall outside of the 
reasons specified in the State plan, we 
suggest that States compile and evaluate 
information on such cases and decide 
whether or not their plans need to be 
amended. 

Comment One commenter stated that 
minor parents are unlikely to be well- 
versed in program rules and many will 
not have the bureaucratic competence to 
navigate a complex exemption- 
verification system. To prevent potential 
harm, it was suggested that these 
regulations contq^n express procedural 
safeguards to be followed by States who 
elect to implement the minor parent 
option. 

Response: While we agree with the 
commenter that minor parents may 
experience some difficulty in navigating 
a complex exemption and verification 
system, we disagree that Federal 
regulations should contain detailed 
procedural safeguards. We believe that 
the safeguards for applicants at 
§ 206.10(a)(2)(i) are adequate and that 
State agencies should continue to have 
the flexibility to develop appropriate 
procedures. A cross-reference to this 
section and examples of appropriate 
safeguards that States may choose to 
follow have been added to the final rule 
at § 233.107(f). 

Comment One commenter pointed out 
that many minor parents in need of 
AFDC have been raised in a single¬ 
parent home and have little or no 
contact with their absent parents. As 
drafted. § 203.107 seems to require that a 
minor parent would have to attempt to 
move in with a virtual stranger (his or 
her long absent parent) and, in many 
cases, leave a familiar community for a 
distant city, in order to qualify for 
AFDC. The commenter suggested that 
we redraft the exemption at 
§ 233.107(a)(1) as follows; “The minor 
parent has no living parent in whose 
custody he or she has lived or legal 
guardian whose whereabouts is known.” 






Federal Register / Vol. 57, No. 132 / Thursday, July 9. 1992 / Rules and Regulations 


30423 


Response: We do not believe that the 
recommended change is necessary. Our 
proposed § 233,107(a)(3) makes clear 
that a minor parent would not have to 
live with a parent who is a virtual 
stranger or leave a familiar community 
for a distant city in order to receive 
AFDC. A minor parent who has lived 
apart from his or her parent or guardian 
for at least one year before the birth of a 
dependent child or the parent's having 
made application for AFDC would not 
be required to live with that parent. 

Comment: Two commenters stated 
that the proposed regulations at 
§ 233.107(e)(3) with its emphasis on 
State "approval” of "adult-supervised 
supportive living arrangements" is 
excessively stringent and goes beyond 
what the Family Support Act requires or 
allows. It was suggested that we revise 
the rule to allow States the flexibility to 
judge the suitability of an adult- 
supervised arrangement using criteria 
that is less formal than required for 
foster care placements. 

Response: It is not our intention to 
limit State flexibility in determining the 
suitability of adult-supervised living 
arrangements. We have revised 
§ 233.107(e)(3)(i) accordingly. 

Comment: One commenter 
recommended that we add a provision 
to the rule which requires States to grant 
benefits to minor parents and their 
children on a provisional basis during 
transition periods (e.g.» movement from 
one approved living arrangement to 
another approved living arrangement or 
from a non-approved residence to an 
approved living arrangement). It was 
argued that minor parents are an at-risk 
population and providing AFDC 
payments during transition periods will 
deter homelessness and lessen the 
chance of child abuse. 

Response: We have no objection to a 
State establishing a tj'an.*;ition period of 
reasonable length. However, we have 
decided not to require such a period by 
regulation- It seems to us that a State is 
in the best position to determine 
whether a transition period is 
appropriate and what its duration 
should be. 

Comment: One commenter asked if 
the definition of an adult-supervised 
supportive living arrangement described 
at § 233.107(e)(3) requires a formal 
guardianship appointment. 

Response: State agencies have the 
flexibility under the rule to determine 
whether or not a formal guardianship 
appointment is necessary for placement 
in an adult-supervised arrangement. 

Comment: One commenter asked if an 
adult has to be in residence at an 
approved facility on a twenty-four hour 
basis. It was pointed out that in many 


maternity homes or supervised 
independent living arrangements, a 
counselor may only be present during 
the day, but not at night. 

Response: We recognize that in many 
adult-supervised living arrangements, a 
counselor may be on the premises 
during the day but not at night, or in the 
building but not in the living quarters of 
the minor parent. State agencies may 
qualify such settings as adult-supervised 
supportive living arrangements under 
§ 233.107(e)(3) of this rule if they choose. 

Authorization for American Samoa to 
Participate in Programs Under Title IV 
of the Social Security Act (§ 201.1 (g) 
and (h). § 301.1. and § 1355.20 of the 
Final Regulations) 

Section 601 of the Family Support Act 
amended certain sections of the Social 
Security Act to authorize American 
Samoa to participate in the programs set 
forth in title IV of the Social Security 
Act. Section 1101 of the Social Security 
Act has been amended by adding 
American Samoa to the list of 
jurisdictions included in the definition of 
"State" as it applies to programs under 
title IV. Accordingly, we have revised 
the regulation at § 201.1 (g) and (h) to 
implement this amendment. 

Actions 403(a)(1) and 403(a)(2) of the 
Social Security Act have also been 
amended to add American Samoa to the 
list of jurisdictions that may make 
AFDC assistance payments. 
Additionally, section 1108 of the Social 
Security Act has been amended to 
incorporate a fiscal year Federal 
payment ceiling of $1,000,000 in 
American Samoa for expenditures under 
the AFDC. Foster Care and Adoption 
Assistance programs under titles IV-A 
and IV-E respectively. 

Section 1118 of the Social Security 
Act, which provides an alternative 
Federal method of computing assistance 
payment expenditures, has been 
amended to add American Samoa to the 
jurisdictions that are subject to the 75 
percent Federal financial participation 
(FFP) matching rate. In the case of 
American Samoa, this 75 percent 
matching rate applies solely to AFDC 
assistance payment expenditures. 

The proposed regulations published 
on September 10.1990 (55 FR 34294- 
34305), contained amendments to the 
quality control, rules at §§ 205.43(a). 
205.44(b) and 205.44(c). Because 
enactment of the Omnibus Budget 
Reconciliation Act of 1989 (Pub. L. 101- 
239) resulted in changes to the quality 
control system for which separate 
rulemaking is necessary, we have 
withdrawn our proposed changes to the 
aforementioned sections. 


There were no comments on 
§ 201.1(g), as proposed. However, 
because we omitted adding a reference 
to title IV-F in § 201.1(g) and in 
§ 201.1(h). we are making such changes 
at this time. We are also making 
conforming amendments to add 
American Samoa to the regulatory 
definitions of "State" at § 301.1 for the 
title IV-D program and at § 1355.20 for 
the title IV-B and IV-E programs. 

Responsibilities of the State (§§ 204.3 
and 232.2(a) of the Final Regulations) 

Section 604 of the Family Support Act 
amended section 402(a) of the Social 
Security Act to provide that the State 
agency is responsible for assuring that 
the benefits and services available 
under titles IV-A. IV-D. and IV-F are 
fumishe# in an integrated manner. It 
further provides that the State shall 
ensure that all AFDC applicants and 
recipients are encouraged, assisted, and 
required to cooperate in the 
establishment of paternity and the 
enforcement of child support 
obligations, and they are notified of the 
paternity establishment and child 
support services for which they may be 
eligible. 

The Conference Report (H R. Rep. No. 
100-998,100th Cong., 2d Sess. 131-132 
(1988)) indicates that Congress 
recognizes and emphasizes the 
responsibility that applicants and 
recipients must assume if long term 
welfare dependency is to be avoided. 
Congress wants assurances that 
services and benefits will be delivered 
to all applicants and recipients in an 
integrated manner all applicants and 
recipients will be informed of the 
education, employment and training 
opportunities for which they are eligible, 
the obligations of the State agency, and 
the rights, responsibilities, and 
obligations of participants in the 
education, employment and training 
program. Additionally, Congress wants 
to assure that, in addition to preparing 
for and obtaining employment, all 
applicants and recipients are 
encouraged, assisted and required to 
fulfill their responsibilities to support 
their children by ensuring their 
cooperation in the establishment of 
paternity and enforcement of child 
support obligations. However, neither 
the Family Support Act nor the 
Conference Report provides specific 
directions or guidelines as to how the 
State agencies are to achieve these 
goals. As a consequence, in developing 
the proposed regulations, it was decided 
to repeat the language contained in the 
Act. affording a State agency flexibility 
in administering its programs. 
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We received comments on this 
provision from three State agencies and 
one legal assistance organization. The 
comments are, discussed below. 

Comment: One State agency 
supported the regulation as written. The 
other commenters indicated that, as the 
regulation does not include specific 
requirements, the new rule does not 
amend, extend, or enhance previously 
existing requirements. Two of these 
commenters asked that the regulation 
include specific requirements. 

Response: The paucity of comments 
on this section reinforces our decision to 
not provide specific requirements. The 
regulation may be amended later if it is 
determined that there is a need. As 
stated earlier, neither the Family 
Support Act nor the Conference Report 
provides specific directions or ^ 
guidelines. The only requirement of a 
State is. as the Job Opportunity and 
Basic Skills Training (JOBS) Program is 
implemented, to provide program 
information to applicants at the time of 
application and to recipients at the time 
of the first redetermination after 
implementation. (See the preamble to 
the JOBS regulations (54 FR 42176) and 
§ 250.40.) 

Regulatory Procedures 
Executive Order 12291 

These regulations have been reviewed 
under Executive Order 12291 and do not 
meet any of the criteria for a major 
regulation. Therefore, a regulatory 
impact analysis is not required because 
these regulations will not: (1) Have an 
annual effect on the economy of $100 
million or more: (2) impose a major 
increase in costs or prices for 
consumers, individual industries. 
Federal, State or local government 
agencies or geographic regions; or (3) 
result in significant adverse effects on 
competition, employment, investment, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. In addition, 
these regulations adhere to the general 
requirements for all rulemaking in 
section 2 of Executive Order 12291. 

Paperwork Reduction Act 

Sections 233.20(a)(ll)(i)(D), 
233.20(a)(13)(l)(A). 233.101, and 233.107 
of the final rules contain information 
collection requirements which are 
subject to review by the Office of 
Management and Budget under 44 U.S.C. 
3504(h). a provision of the Paperwork 
Reduction Act of 1980. Organizations 
and individuals desiring to submit 
comments on these information 
collection requirements should direct 


them to the agency official designated 
for this purpose whose name appears in 
the preamble, and to the Office of 
Information and Regulatory Affairs. 
OMB, New Executive Office Building 
(room 3208), Washington. DC 20503, 
Attention: Desk Officer for DHHS, ACF. 

Regulatory Flexibility Act 

The Regulatory Flexibility Act (Pub. L 
98-354) requires the Federal government 
to anticipate and reduce the impact of 
regulations and paperwork requirements 
on small businesses. The primary impact 
of these final rules is on State 
governments and individuals. Therefore, 
we certify that these rules will not have 
a significant impact on a substantial 
number of small entities because they 
a^ect benefits to individuals and 
payments to States. Thus, a regulatory 
flexibility analysis is not required. 

Federalism and Family Effects 

We certify that these final rules have 
been assessed using the criteria and 
principles set forth in Executive Orders 
12806 and 12612. 

Analysis Required by Executive Order 
12612 on Federalism 

One requirement of the Family 
Support Act is that all States implement 
an Aid to Families With Dependent 
Children Unemployed Parent Program 
(AFDC-UP). Prior to enactment of the 
Family Support Act, States had the 
option to choose whether to operate an 
AFDC-UP program. This requirement 
has a significant effect on States 
because it mandates that all States 
address the problem of unemployment 
in low-income families. 

Analysis Required by Executive Order 
12606 on the Family 

The Family Support Act permits 
States the option to require, as a 
condition of eligibility, that individuals 
under age 18 who have never married 
and have a dependent child in their care 
(or who are eligible as pregnant women) 
live in the residence of a parent, legal 
guardian, other adult relative, or in an 
adult-supervised supportive living 
arrangement such as a foster care or 
maternity home. This provision has a 
significant beneficial impact on the 
family because it supports the 
traditional family function of providing 
adult-supervised care and control of 
children until they reach the age of 
majority. Prior to the enactment of the 
new law, minor parents could move 
away from their family homes and 
receive AFDC in an independent living 
arrangement. 


List of Subjects 
45 CFR Part 201 

Grant programs. Social programs, 
Guam, Public assistance programs. 
Puerto Rico. Reporting and 
recordkeeping requirements. Virgin 
Islands. 

45 CFR Pari 204 

Administrative practice and 
procedure. Grant programs, Social 
programs. Public assistance programs. 

45 CFR Part 205 

Computer technology. Grant 
programs. Social programs. Privacy. 
Public assistance programs. Reporting 
and recordkeeping requirements. 

Wages. 

45 CFR Part 232 

Aid to Families with Dependent 
Children, Child support. Grant programs, 
Social programs. 

45 CFR Part 233 

Aliens, Grant programs. Social 
programs. Public assistance programs. 
Reporting and recordkeeping 
requirements. 

45 CFR Port 301 

Child support. Grant programs/Social 
programs. Reporting and recordkeeping 
requirements. 

45 CFR Part 1355 

Adoption and foster care. Child 
welfare. Grant programs—social 
programs. 

(Catalog of Federal Domestic Assistance 
Programs 93.020, Assistance Payments— 
Maintenance Assistance.) 

Note: This document was received at the 
Office of the Federal Register on June 29. 

1992. 

Dated: January 21.1992. 

)o Anne B. Bamhail. 

Assistant Secretary for Children ond 
Families. 

Approved; April 20.1992. 

Louis W. Sullivan, 

Secretary of Health and Human Services. 

Accordingly, chapters II, UI. and XIU, 
title 45. Code of Federal Regulotions are 
amended as set forth below; 

PART 201--GRANTS TO STATES FOR 
PUBUC ASSISTANCE PROGRAMS 

1. The authority citation for part 201 is 
revised to read as follows: 

Authority: 42 U.S.C. 303. 603.1203.1301. 
1302.1316,1353 and 1383 (note). 

2. Section 201.1 is amended by 
revising paragraphs (g) and (h) to read 
as follows: 
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$ 201.1 General deflnitlona. 

• • • ' * • 

(g) State means the several States, the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands. Guam, and American 
Samoa. The term “State** with respect to 
American Samoa applies to the 
programs set forth in title FV-A and IV- 
F of the Act 

(h) State agency means the Stale 
agency administering or supervising the 
administration of the State plan or plans 
under title I IV-A, IV-P, X, or XVI 
(AABD) of the Act 

PART 204—GENERAL 
ADMINISTRATION—STATE PLANS 
AND GRANT APPEALS 

1. The authority citation for part 204 is 
revised to read as follows: 

Authority: 42 U.S.C. 602(a](44J and 1302 
and sections 1.5,6, and 7 of Reorganization 
Plan No. 1 of 1953, 67 Stat 631. 

2. Part 204 is amended by adding 
§ 204.3 to read as follows: 

§ 204.3 Responsibilities of the State. 

The State agency shall be responsible 
for assuring that the benefits and 
services available under titles IV-A, IV- 
D. and IV-F are furnished in an 
integrated manner. 

PART 205—GENERAL 
ADMINISTRATION—PUBLIC 
ASSISTANCE PROGRAMS 

1. The authority citation for part 205 is 
revised to read as follows: 

Authority: 42 U.S.C, 602, 603, 606. 607, 611, 
1302.1306(a). 1320b-7. 

2. Section 205.10 is amended by 
adding a new paragraph (a)(4)(ii](K) as 
follows: 

§ 205.10 Hearings. 

(a) * * * 

( 4 ) • • * 

(ii) • * • 

(K) An individual's payment is 
suspended or reduced for failure to meet 
a payment after performance obligation 
as set forth at § 233.101(b)(2)(iv) (B) or 
(C) of this chapter. In addition to the 
contents set forth in paragraph 
(a)(4)(i)(B) of this section, the adequate 
notice must advise the individual of the 
right to have assistance immediately 
reinstated retroactive to the date of 
action at the previous month’s level 
pending the hearing decision if he or she 
makes a request for a hearing and 
reinstatement within 10 days after the 
date of the notice. 


PART 232—SPECIAL PROVISIONS 
APPUCABLE TO TITLE IV-A OF THE 
SOCIAL SECURITY ACT 

1. The authority citation for part 232 is 
revised to read as follows: 

Authority: 42 U.S.C. 1302. 

2. Section 232.2 is amended by 
revising paragraph (a) to read as 
follows: 

§ 232.2 Child support program; State plan 
requirements, 

• * * • * 

(a) Has in effect a plan approved 
under part D of title IV of the Act that, 
consistent with the provisions of this 
title, ensures that all applicants for and 
recipients of AFDC are encouraged, 
assisted, and required to cooperate in 
the establishment of paternity and the 
enforcement of child support 
obligations, and are notiBed of the 
paternity establishment and child 
support services for which they may be 
eligible: and 


PART 233—COVERAGE AND 
CONDITIONS OF EUGIBIUTY IN 
FINANCIAL ASSISTANCE PROGRAMS 

1. The authority citation for part 233 
continues to read as follows: 

Authority: 42 U.S.C 301, 602. 606. 607,1202. 
1302,1352, and 1382 note. 

2. Section 233.20 is amended by 
revising paragraphs (a)(3)(iv)(E) and 
(a)(3](xui). removing paragraph 
(a)(6)(ix], revising paragraphs 
(a)(ll)(i)(B) through (a)(ll)(i)(D). 
revising paragraph (a)(ll)(ii)(B], adding 
paragraph (a)(ll)(viii). and revising 
paragraph (a)(13)(i](A) to read as 
follows: 

§ 233.20 Need and amount of assistance. 

(a) • • • 

(3) • • ^ 

.(iv) • * * 

(E) For AFDC, income tax refunds, but 
such payments shall be considered as 
resources: and 

• • ' * • • 

(xiii) Under the AFDC plan, provide 
that no assistance unit is eligible for aid 
in any month In which the unit’s income 
(other than the assistance payment) 
exceeds 185 percent of the State’s need 
standard (including special needs) for a 
family of the same composition 
(including special needs), without 
application of the disregards in 
paragraph (a)(ll)(i] (except to the extent 
provided for under paragraph 
{a)(3)(xix)), paragraph (a)(ll)(ii) and 
paragraph (a)(ll)(viii) of this section. 


( 11 ) * • • 

(!)*•• 

(B) The first $90. 

(C) Where appropriate, an amount 
equal to $30 plus one-third of the earned 
income not already disregarded under 
paragraphs (a)(ll)(i), (a)(ll)(v) and 
(a)(ll)(vi) of this section of an individual 
who received assistance in one of the 
four prior months. 

(D) An amount equal to the actual 
cost for the care of each dependent child 
or incapacitated adult living in the same 
home and receiving AFDC. but not to 
exceed $175 for each dependent child 
who is at least age two or each 
incapacitated adult, and not to exceed 
$200 for each dependent child who is 
under age two. For individuals not 
engaged in full-time employment or not 
employed throughout the month, the 
$175 and $200 disregard limits may be 
applied, or the State agency may 
establish disregard limits less than $175 
and $200. 

(ii) ‘ • • 

(B) Disregard from any other 
individual's earned income the amounts 
specified in paragraphs (a)(ll)(i)(B) and 
(a)(ll)(i)(D) of this section, and ^ plus 
one-third of the individual's earned 
income not already disregarded under 
paragraphs (a)(ll)(ii) and (a)(ll)(v) of 
this section. However, the State may not 
provide the one-third portion of the 
disregard to an individual after the 
fourth consecutive month (any month for 
which the unit loses the $30 plus one- 
third disregard because of a provision in 
paragraph (a)(ll)(iii) of this section, 
shall be considered as one of these 
months) it has been applied to the 
individual’s earned income and may not 
apply the $30 disregard after the eighth 
month following the fourth consecutive 
month (regardless of whether the $30 
disregard was actually applied in those 
months) unless twelve consecutive 
months have passed during which the 
individual is not a recipient of AFDC. If 
income from a recurring source resulted 
in suspension or termination due to an 
extra paycheck, the month of 
ineligibility does not interrupt the 
accumulation of consecutive months of 
the $30 plus one-third disregard, nor 
does it count as one of the consecutive 
months. 

• • • • • 

(viii) Disregard as income the amount 
of any earned income tax credit 
payments received by an applicant or 
recipient. Disregard as resources, in the 
month of receipt and the following 
month, the amount of any earned 
income tax credit payments received by 
an applicant or recipient. “Earned 
income tax credit payments" include: 
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Any advance earned income tax credit 
payment made to a family by an 
employer and any earned income tax 
credit payment made as a refund of 
Federal income taxes. 

* * * * « 



(A) The State must take all reasonable 
steps necessary to promptly correct any 
overpayment, except that, as set forth in 
the plan, a State may waive any 
overpayment which occurred because 
receipt of an earned income tax credit 
payment by a family during the period 
January 1,1990. to December 31.1990, 
caused ineligibility under the 185 
percent gross income limitation in 
paragraph (a)(3)(xiii) of this section. 

• * * * * 

3. Section 233.100 is amended by 
adding paragraph (d) to read as follows: 

§ 233.100 Dependent children of 
unemployed parents. 

• « • « * 

(d) For all States (other than Puerto 
Rico, American Samoa, Guam, and the 
Virgin Islands) the provisions of this 
section are suspended through 
September 30,1998. For Puerto Rico, 
American Samoa. Guam, and the Virgin 
Islands, the provisions of this section 
are suspended from October 1,1992, 
through September 30.1998. 

4. Section 233.101 is added to read as 
follows: 

§ 233.101 Dependent children of 
unemployed parents. 

(a) Requirements for State Plans. 
Effective October 1,1990 (for Puerto 
Rico. American Samoa, Guam, and the 
Virgin Islands, October 1.1992), a State 
plan must provide for payment of AFDC 
for children of unemployed parents. A 
State plan under title IV-A for payment 
of such aid must: 

(1) Include a definition of an 
unemployed parent who is the principal 
earner which shall apply only to 
families determined to be needy in 
accordance with the provisions in 
§ 233.20 of this part. Such definition 
must include any such parent who: 

(i) Is employed less than 100 hours a 
month; or 

(ii) Exceeds that standard for a 
particular month, if the work is 
intermittent and the excess is of a 
temporary nature as evidenced by the 
fact that he or she was under the 100- 
hour standard for the prior 2 months and 
is expected to be under the standard 
during the next month; except that at the 
option of the State, such definition need 
not include a principal earner who is 
unemployed because of participation in 
a labor dispute (other than a strike) or 


by reason of conduct or circumstances 
which result or would result in 
disqualification for unemployment 
compensation under the Slate’s 
unemployment compensation law. 

(2) Include a definition of a dependent 
child which shall include any child of an 
unemployed parent (as defined by the 
State pursuant to paragraph (a)(1) of this 
section) who would be, except for the 
fact that his parent is not dead, absent 
from the home, or incapacitated, a 
dependent child under the State's plan 
approved under section 402 of the Act. 

(3) Provide for payment of aid with 
respect to any dependent child (as 
defined by the State pursuant to 
paragraph (a)(2) of this section) when 
the conditions set forth in paragraphs 
(a)(3)(i), (a)(3)(ii), and (a)(3)(m) of this 
section are met. 

(i) His or her parent who is the 
principal earner has been unemployed 
for at least 30 days prior to the receipt of 
such aid; 

(ii) Such parent has not without good 
cause, within such 30-day period prior to 
the receipt of such aid. refused a bona 
fide offer of employment or training for 
employment. Before it is determined that 
such parent has refused a bona Bde 
offer of employment or training for 
employment without good cause, the 
agency must make a determination that 
such offer was actually made. (In the 
case of offers of employment made 
through the public employment or 
manpower agencies, the determination 
as to whether the offer was bona fide, or 
whether there was good cause to refuse 
it, shall be made by the title IV-A 
agency. The IV-A agency may accept 
the recommendations of such agencies.) 
The parent must be given an opportunity 
to explain why such offer was not 
accepted. Questions with respect to the 
following factors must be resolved: 

(A) That there was a definite offer of 
employment at wages meeting any 
applicable minimum wage requirements 
and which are customary for such work 
in the community; 

(B) Any questions as to the parent’s 
inability to engage in such employment 
for physical reasons or because he has 
no way to get to or from the particular 
job; and 

(C) Any questions of working 
conditions, such as risks to health, 
safety, or lack of worker’s compensation 
protection. 

(iii) Such parent: 

(A) Has six or more quarters of work 
(as defined in paragraph (a)(3)(iv) of this 
section), within any 13-calendar-quarter 
period ending within one year prior to 
the application for such aid, or 

(B) Within such 1-year period, 
received unemployment compensation 


under an unemployment compensation 
law of a State or of the United States, or 
was qualified under the terms of 
paragraph (a)(3)(v) of this section for 
such compensation imder the State’s 
unemployment compensation law. 

(iv) A “quarter of work” with respect 
to any individual means a period (of 3 
consecutive calendar months ending on 
March 31, June 30. September 30, or 
December 31): 

(A) In which an individual received 
earned income of not less than $50 (or 
which is a “quarter of coverage” as 
defined in section 213(a)(2) of the Social 
Security Act) or participated in a 
program under part 250 of this chapter; 
or 

(B) At State option (as specified in the 
plan), in one or more subdivisions of the 
State, in which he or she attended, full¬ 
time, an elementary school, a secondary 
school, or a vocational or technical 
training course that is designed to 
prepare the individual for gainful 
employment, or in which the individual 
participated in an educational or 
training program established under the 
Job Training Partnership Act, provided 
that an individual may qualify for no 
more than four quarters of work under 
this paragraph for purposes of the 
requirement set forth in paragraph 
(a)(3)(iii)(A) of this section; and 

(C) A calendar quarter ending before 
October 1990 in which an individual 
participated in CWEP under section 409 
of the Social Security Act or the WIN 
program established under title IV-C of 
the Social Security Act (as in effect for a 
State immediately before the effective 
date of that State's JOBS program). 

(v) An individual shall be deemed 
“qualified” for unemployment 
compensation under the State’s 
unemployment compensation law if he 
or she would have been eligible to 
receive such benefits upon filing an 
application, or he performed work not 
covered by such law, which, if it had 
been covered, would (together with any 
covered work he performed) have made 
him eligible to receive such benefits 
upon filing an application. 

(vi) (A) The “parent who is the 
principal earner” means, in the case of 
any child, whichever parent, in a home 
in which both parents of such child are 
living, earned the greater amount of 
income in the 24-month period the last 
month of which immediately precedes 
the month in which an application is 
filed for aid under this part on the basis 
of the unemployment of a parent. If the 
State cannot secure primary evidence of 
earnings for this period, the State shall 
designate the principal earner, using the 
best evidence available. The earnings of 
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each parent are considered in 
determining the principal earner 
regardless of when their relationship 
began. The principal earner so defined 
remains the principal earner for each 
consecutive month for which the family 
receives such aid on the basis of such 
application. This requirement applies to 
both new applicants and current AFDC 
unemployed parent families who were 
eligible and receiving aid prior to 
October 1.1981. 

(B) If both parents earned an identical 
amount of income (or earned no income) 
in such 24-month period, the Stale shall 
designate which parent shall be the 
principal earner. 

(4) Provide for entering into 
cooperative arrangements with the State 
agency responsible for administering or 
supervising the administration of 
vocational education to assure 
maximum utilization of available public 
vocational education services and 
facilities in the State to encourage the 
retraining of individuals capable of 
being retrained. 

(5) Provide that the needs of the 
child's parent(s) shall not be taken into 
account in determining the needs and 
amount of assistance of the child's 
family: 

(i) If and for so long as such child's 
parent(s], unless exempt under 

§ 250.30(b) of this chapter, is not 
currently participating (or available for 
participation) in a program under part 
250 of this chapter or, if they are exempt 
under § 250.30(b)(5] of this chapter (or 
because a JOBS program has not been 
established in the subdivision where 
they reside or they reside in a JOBS 
subdivision but there is no appropriate 
JOBS activity in which they can 
participate), are not registered with a 
public employment office in the State, 
and 

(ii) With respect to any week for 
which such child's parent qualifies for 
unemployment compensation under an 
unemployment compensation law of the 
State or of the United States but refuses 
to apply for or accept such 
unemployment compensation. 

(6) ft'ovide that medical assistance 
will be furnished under the State’s 
approved plan under title XIX during 
any month in which an otherwise 
eligible individual is denied assistance 
solely by reason of the time limitation 
provided under paragraph (b)(3) of this 
section. 

(b) State Plan Options. A State plan 
under title IV-A may: 

(1) Require the principal earner or 
both parents to participate in an activity 
in the JOBS program under part 250 of 
this chapter, subject to the limitations 
and conditions of part 250 of this 


chapter, provided that the participation 
of each parent in all required activities 
under the JOBS program does not 
exceed 40 hours per week, per parent. 

(2) Provide cash assistance after the 
performance of assigned program 
activities by parents required to 
participate in an activity in the JOBS 
program under part 250 of this chapter 
(as provided in paragraph (b)(1) of this 
section) so long as the State: 

(i) Makes assistance payments at 
regiilar intervals at least monthly. 

(ii) Prescribes a set of criteria which 
defines goals or standards for each 
assigned activity in the JOBS program 
which must be completed by the 
participant prior to payment, and 

(iii) Prior to. or concurrent with, 
assignment to an activity, notifies the 
participant of the prescribed goals or 
standards and that payment for a period 
will be withheld unless performance of 
each assigned activity for that period is 
completed. 

(3) Provide for a State to operate a 
payment after performance system 
under which a family is issued an 
assistance payment after the applicable 
family member has successfully 
completed her obligation to participate 
in JOBS for a specific period. If the 
applicable family member fails without 
good cause to satisfy the obligation, the 
Slate may: 

(i) Impose a sanction in accordance 
with the JOBS program rules at 

§§ 250.34, 250.35 and 250.36 of this 
chapter; 

(ii) Reduce the family's assistance 
payment to which the specific period 
applies by the amount of the payment 
attributable to the family member for 
that period or do not make the payment 
to the family; or 

(ill) Reduce the family's assistance 
payment to which the specific period 
applies (or the amount of the payment 
attributable to the family member for 
that period] in proportion to the number 
of required hours that were not 
completed 

For States that elect to implement 
paragraphs (b)(3) (ii) or (iii) of this 
section, the fair hearing requirements set 
forth at § 205.10(a)(4)(ii)(K) of this 
chapter apply, 

(4) Limit the number of months that a 
family may receive AFDC-UP under this 
section when the following conditions 
are met: 

(i) The State did not have on 
September 26,1988. an approved AFDC- 
UP program under section 407 of the 
Social Security Act 

(ii) The family received such aid (on 
the basis of the unemployment of the 


parent who is the principal earner) in at 
least 6 of the preceding 12 months. 

(iii) The Slate has in effect a program 
(described in the plan) for providing 
education, training, and employment 
services to assist parents in preparing 
for and obtaining employment 
throughout the year. Such a program 
may include education, training and 
employment activities under the JOBS 
program which are provided in part 250 
of this chapter or under a StateAie&igned 
program which provides: 

(A) Education and instruction for 
individuals who have not graduated 
from a secondary school or obtained an 
equivalent degree. 

(B) Training whereby an individual 
acquires market-oriented skills 
necessary for self-support, and 

(C) Employment services which seek 
to place individuals in jobs. 

(iv) The State must guarantee child 
care necessary for an individual to 
participate in an approved. Stale- 
designed. non-JOBS program. The 
regulations at part 255 of this chapter 
apply to such care. 

(v) The State has the option of 
pro%dding necessary supportive services 
associate with an individual's 
participation in a State-designed, non- 
JOBS program. Federal financial 
participation is available under sections 
403 (k) and (I) of the Social Security Act. 
The regulations at part 255 of this 
chapter apply to such supportive 
services. 

(vi) The State must inform an AFDC- 
UP family at the time of application that 
AFDC-UP cash assistance will 
terminate due to a time limitation, that 
any family with a child who is (or 
becomes) deprived due to the death, 
continued absence, or incapacity of a 
parent may receive cash assistance 
under the AFDC program during the 
time limitation for AFDC-UP. and that a 
program of training, education, and 
employment services is available to 
prepare the family to become self- 
supporting. 

(vii) Prior to termination due to a time 
limitation, the State must notiy an 
AFDC-UP recipient family of the 
earliest month that it may receive 
AFDC-UP cash assistance again. This 
notification may be included in the 
notice of proposed action which is 
required pursuant to S 205.10(a)(4] of 
this chapter. To receive assistance 
again, the family must make a new 
application. 

(viii) In establishing eligibility upon 
re-application following months of 
nonpayment due to the time limitation, 
an otherwise eligible family that does 
not receive aid in a month solely by 
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reason of the option to limit assistance 
under this paragraph shall be deemed, 
for purposes of determining the period 
under paragraph (a)(3)(iii)(A) of this 
section, to be receiving ATOC-UP cash 
assistance in that month. This provision 
also applies if. at the time of the family’s 
original application for assistance, 
eligibility was established based on the. 
provisions of paragraph (a)(3)(iii](B] of 
this section, but eligibility could have 
been established based on the 
provisions of paragraph (a)(3)(iii)(A) of 
this section. 

(c) Federal Finonciol Participation. (1) 
Federal financial participation is 
available for payments authorized in 
accordance with the State plan 
approved under section 402 of the Act as 
aid to families with dependent children 
with respect to a child: 

(i) Who meets the requirements of 
section 406(a)(2) of the Act; 

(ii) Who is living with any of the 
relatives specified in section 406(a)(1) of 
the Act in a place of residence 
maintained by one or more of such 
relatives as his (or their) own home; 

(iii) Who has been deprived of 
parental support or care by reason of 
the fact that his or her parent who is the 
principal earner is employed less than 
100 hours a month; or exceeds that 
standard for a particular month if his or 
her work is intermittent and the excess 
is of a temporary nature as evidenced 
by the fact that he or she was under the 
100-hour standard for 2 prior months 
and is expected to be under the 
standard during the next month: 

(iv) Whose parent who is the principal 
earner: 

(A) Has six or more quarters of work 
(as defined in paragraph (a)(3)(iv) of this 
section) within any 13-calendar-quarter 
period ending within 1 year prior to the 
application for such aid, 

(B) Within such 1-year period, 
received unemployment compensation 
under an unemployment compensation 
law of a State or of the United States, or 
was qualified (under the terms of 
paragraph (a)(3)(v) of this section) for 
such compensation under the State's 
unemployment compensation law; and 

(v) Whose parent who is the principal 
earner: 

(A) Is currently participating in or 
available to participate in an activity in 
the JOBS program under part 250 of this 
chapter, unless exempt, or is registered 
with the public employment office in the 
State if exempt from the JOBS program 
under $ 250.30(b)(5) of this chapter; and 

(B) Has not refused to apply for or 
accept unemployment compensation 
with respect to any week for which such 
child’s parent qualifies for 


unemployment compensation under an 
unemployment compensation law of the 
State or of the United States. 

(2) The State may not include in its 
claim for Federal financial participation 
payments made as aid under the plan 
with respect to a child who meets the 
conditions set forth in paragraph (c)(1) 
of this section, where such payments 
were made: 

(i) For any part of the 30-day period 
speciHed in paragraph (a)(3)(i) of this 
section; 

(ii) For such 30-day period if during 
that period the parent refused without 
good cause a bona Hde offer of 
employment or training for employment; 

(iii) For any period beginning with the 
31st day after the receipt of aid, if and 
for as long as no action is taken during 
the period to undertake appropriate 
steps directed toward the participation 
of the parent who is the principal earner 
in a program under part 250 of this 
chapter; 

(iv) To the extent that such payments 
are made to meet the need of an 
individual who is subject to a sanction 
imposed, under part 250 of this chapter 
(for failure to meet the requirements for 
participation in the JOBS program). 

(3) Federal financial participation is 
available for child care and supportive 
services expenditures associated with 
participation in an approved State- 
designed program (as provided in 
paragraph (b)(3)(iii) of this section) 
under titles IV-A and FV-F of the Act 
respectively. However, Federal financial 
participation is not available for any 
other costs, program or administrative, 
associated with State-designed 
programs. 

(d) For all States (other than Puerto 
Rico, American Samoa, Guam, and the 
Virgin Islands) the provisions of this 
section are in effect through September 
30,1998. For Puerto Rico, American 
Samoa, Guam, and the Virgin Islands, 
the provisions of this section are in 
effect from October 1,1992, through 
September 30,1998. 

5. A new S 233.107 is added to read as 
follows: 

§ 233.107 Restriction in payment to 
households headed by a minor parent 

(a) State plan requirements. A State in 
its title IV-A State plan may provide 
that a minor parent and the dependent 
child in his or her care must reside in the 
household of a parent, legal guardian, or 
other adult relative, or in an adult- 
supervised supportive living 
arrangement in order to receive. AFDC 
unless: 

(1) The minor parent has no living 


parent or legal guardian whose 
whereabouts is known; 

(2) No living parent or legal guardian 
of the minor parent allows the minor 
parent to live in his or her home; 

(3) The minor parent lived apart from 
his or her own parent or legal guardian 
for a period of at least one year before 
either the birth of the dependent child or 
the parent's having made application for 
AFDC: 

(4) The physical or emotional health 
or safety of the minor parent or 
dependent child would be jeopardized if 
they resided in the same residence with 
the minor parent’s parent or legal 
guardian; 

(5) IThere is otherwise good cause for 
the minor parent and dependent child to 
receive assistance while living apart 
from the minor parent's parent, legal 
guardian, or other adult relative, or an 
adult-supervised supportive living 
arrangement. 

(b) Allegations. If a minor parent 
makes allegations supporting the 
conclusion that paragraph (a)(4) of this 
section applies, the State agency shall 
determine whether it is justified. 

(c) Good Cause. The circumstances 
justifying a determination of good cause 
must be set forth in the State plan. 

(d) Protective Payments. When a 
minor parent and his or her dependent 
child are required to live with the minor 
parent’s parent, legal guardian, or other 
adult relative, or in an adult-supervised 
supportive living arrangement, then 
ATOC is paid (where possible) in the 
form of a protective payment. 

(e) Definitions: For purposes of this 
section: 

(1) A minor parent is an individual 
who (i) is under the age of 18, (ii) has 
never been married, and (iii) is either 
the natural parent of a dependent child 
living in the same household or eligible 
for assistance paid under the State plan 
to a pregnant woman as provided in 

§ 233.90(c)(2)(iv) of this part. 

(2) A household of a parent, legal 
guardian, or other adult relatives means 
the place of residence of (i) a natural or 
adoptive parent or a stepparent, or (ii) a 
legal guai^an as defined by the State, 
or (iii) another individual who is age 18 
or over and related to the minor parent 
as specified in § 233.90(c)(l)(v) of this 
part provided that the residence is 
maintained as a home for the minor 
parent and child as provided in 

§ 233.90(c)(1)(v)(B) of this part. 

(3) An adult-supervised supportive 
living arrangement means a private 
family setting or other living 
arrangement (not including a public 
institution), which, as determined by the 
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State, is mainlained as a family setting, 
as evidenced by the assumption of 
responsibility for the care and control of 
the minor parent and dependent child or 
the provision of supportive services, 
such as counseling, guidance, or 
supervision. For example, foster homes 
and maternity homes are “adult- 
supervised supportive living 
arrangements.” 

(f) Notice Requirements. Minor 
applicants shall be informed about the 
eligibility requirements and their rights 
and obligations consistent with the 
provisions at § 206.10(a)(2)(i). For 
example, a State may wish to: (1) 

Advise the minor of the possible 
exemptions and specifically ask whether 
one or more of these exemptions is 
applicable; and (2) assist the minor in 
attaining the necessary verifications if 
one or more of these exemptions is 
alleged. 

PART 301—STATE PLAN APPROVAL 
AND GRANT PROCEDURES 

1. The authority citation for part 301 is 
revised to read as follows: 

Authority: 42 U.S.C. 651 through 658, 660. 
664. 666. 667,1301. and 1302. 

2. Section 301.1 is amended by 
revising the definition of “State” to read 
as follows: 

S 301.1 General definidons. 

• * « ♦ • 

State means the several States, the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, Gucun and American 
Samoa. 


Subchapter G—The Administration for 
Children, Youth and Families, Foster Care 
Maintenance Payments, Adoption 
Assistance, Child Welfare Services 

PART 1355—GENERAL 

1. The authority citation for part 1355 
is revised to read as follows: 

Authority: 42 U.S.C. 620 et seq^ 42 U.S.C 
670 et seq.; and 42 U.S.C. 1301 and 1302. 

2. Section 1355.20 is amended by 
revising the definition of State to read as 
follows: 

• « • « • 

State means the 50 States, the District 
of Columbia, and except in 45 CFR 
1356.65 and 1356.70, the Commonwealth 
of Puerto Rico, Guam, the Virgin Islands, 
the Commonwealth of the Northern 
Mariana Islands and American Samoa. 

• * « * * 

[FR Doc. 92-15655 Filed 7-6-92; 8:45 am) 
BILUMG cooe 4l5e-04-M 


DEPARTMENT Or TRANSPORTATION 
Federal Railroad Administration 
49 CFR Part 214 

[FRA Docket No. ROS-3, Notice No. 2] 

RIN 2130-AA46 

Bridge Worker Safety Rules 

agency: Federal Railroad 
Administration (FRA), DOT. 
action: Final rule; extension of effective 
date. 


summary: FRA is extending the 
effective date of the Bridge Worker 
Safety Standards from July 24,1992 to 
August 24.1992. 


EFFECTIVE DATE: The rule becomes 
effective on August 24.1992. 

ADDRESSES: Any petition for 
reconsideration should be submitted to 
the Docket Clerk, Office of Chief 
Counsel, FRA, 400 Seventh Street, SW.. 
Washington. DC 20590. 

FOR FURTHER INFORMATION CONTACT: 

Christine Beyer, Trial Attorney, Office 
of Chief Counsel, FRA, 400 Seventh 
Street, SW., Washington, DC 20590 
(Telephone: 202-386-0443). 

SUPRLEMENTARY INFORMATION: FRA 

published its final rule establishing 
safety standards for the protection of 
those who work on railroad bridges on 
June 24.1992 (57 FR 28116). As originally 
written, the final rule set the effective 
date at thirty days after publication, or 
July 24.1992. However, due to a 
typographical error that occurred in the 
printing process, the rule was published 
with an effective date of August 24. 

1992. Federal Register internal rules 
mandated that a correction notice be 
printed changing the effective date to 
July 24.1992, as originally submitted by 
FRA. However, that correction notice 
appeared on July 2,1992 (57 FR 25561), 
which shortened the notice period for 
the regulated community to 
approximately three weeks. In order to 
provide a more reasonable time frame 
for regulated entities to comply with the 
regulation. FRA now extends the 
effective date of the final rule back to 
August 24,1992, as it originally 
appeared in the Federal Register on June 
24,1992. 

Issued in Washington. DC on July 2.1992. 
Gilbert E. Cannichael 
Federal Railroad Administrator. 

[FR Doc. 92-16139 Filed 7-8-92; 8:45 am] 
BILLING CODE 
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Federal Register 
Vol. 57. No. 132 
Thursday, July 9. 1992 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 
Federal Crop Insurance Corporation 
7 CFR Part 400 
[Docket No. 0198s] 

General Administrative Regulations; 
Implementation of 1090 Farm Act 
Regulations; Collection and Storage of 
Social Security Account Numbers and 
Employer Identification Numbers 

AGENCY: Federal Crop Insurance 
Corporation. USDA. 

ACTION: Proposed rule. 

SUMMARY: The Federal Crop Insurance 
Corporation (FCIC) hereby proposes to 
issue new regulations implementing 
recent amendments to the Federal Crop 
Insurance Act (FCl Act), as amended (7 
U.S.C. 1501 et made by the Food. 
Agriculture, Conservation, and Trade 
Act of 1990, with respect to the 
collection, use, and storage of Social 
Security Accoimt Numbers (SSN) and 
Employer Identification Numbers (EIN). 
The intended effect of this rule is to 
implement rules affecting how the FCIC, 
direct insurance, and reinsured 
companies will collect, use, and store 
documents containing SSN's and EIN's. 
DATES: Written comments, data, and 
opinions on this rule must be submitted 
not later than July 24,1992, to be sure of 
consideration. 

ADDRESSES: Written comments, data, 
and opinions on this proposed rule 
should be sent to Peter F. Cole, Office of 
the Manager, Federal Crop Insurance 
Corporation, U.S. Department of 
Agriculture, Washington, DC 20250. 
Written comments will be available for 
public inspection in the Office of the 
Manager. 2101 L Street NW., 5th Floor, 
Washington. DC during regular business 
hours. Monday through Friday. 

FOR FURTHER INFORMATION CONTACT: 
Peter F. Cole, Secretary, Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture, Washington, DC, 20250, 
telephone (703) 235-1168. 


SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures established by Departmental 
Regulation 1512-1. This action 
constitutes a review as to the need, 
currency, clarity, and effectiveness of 
these regulations under those 
procedures. The sunset review date 
established for these regulations is May 
1.1997. 

James E. Cason, Manager, FCIC. (1) 
has determined that this action is not a 
major rule as defined by Executive 
Order 12291 because it will not result in: 
(a) An annual effect on the economy of 
$100 million or more; (b) major increases 
in costs or prices for consumers, 
individual industries, federal. State, or 
local governments, or a geographical 
region; or (c) significant adverse effects 
on competition, employment, 
investment, productivity, innovation, or 
the ability of U.S.>based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets; and (2) 
certifies that this action will not 
increase the federal paperwork burden 
for individuals, small businesses, and 
other persons and will not have a 
significant impact on a substantial 
number of small entities. 

This action is exempt from the 
provisions of the Regulatory Flexibility 
Act; therefore, no Regulatory Flexibility 
Analysis was prepared. 

This program is listed in the Catalog 
of Federal Domestic Assistance under 
No. 10.450. 

This program is not subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with state and local 
officials. See the notice related to 7 CFR 
3015, subpart V, published at 48 FR 
29115, June 24,1983. 

This action is not expected to have 
any significant impact on the quality of 
the human environment, health, and 
safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
needed. 

The Manager, FCIC, has certified to 
the Office of Management and Budget 
(OMB) that these proposed regulations 
meet the applicable standards provided 
in Section 2(a) and 2(b)(2) of Executive 
Order 12278. 

On November 28,1990, the President 
signed into law the Food, Agriculture, 
Conservation, and Trade Act of 1990 
(1990 Farm Act). The 1990 Farm Act 


amendments to section 506 of the FCl 
Act constitute the basis of this proposed 
rulemaking containing the provisions for 
the collection, use, and confidentiality of 
SSN and EIN. 

Section 506 of the FCl Act (7 U.S.C. 
1506), as amended, directs the FCIC to 
require, as a condition of eligibility for 
participation in the multiple peril crop 
insurance program, submission of an 
SSN or EIN. 

Each policyholder will be required to 
notify any other individual or entity that 
acquires or holds a substantial 
beneficial interest of 5% or more in such 
policyholder, of the requirements of the 
FCl Act, and, if required by the FCIC, 
provide to the FCIC the name and SSN 
or EIN of the person holding the 
substantial interest. 

The amendments also provide that: (1) 
Each policyholder will be required to 
furnish the insuring company or the 
FCIC the policyholder’s SSN or EIN; (2) 
each reinsured company will be 
required to furnish to the FCIC the SSN 
or EIN of each of its insureds whose 
policy is reinsured by the FQC; and, (3) 
the confidentiality of SSN’s and ElN’s 
and related records must be strictly 
observed by all parties. 

Further, and with respect to the 
applicability of these regulations to 
companies under an Agency Sales and 
Service Contract or a Standard 
Reinsurance Agreement, the Privacy Act 
of 1974 (5 U.S.a 552a) requires at 
subsection (m) that when an agency 
[FCIC] provides by a contract for the 
operation by or on behalf of the agency 
of a system of records to accomplish an 
agency funcfion, the agency shall, 
consistent with its authority, cause the 
requirements of this section to be 
applied to such system • * [A]ny 
such contractor and any employee of 
such contractor, if such contract is 
agreed to on or after the effective date if 
this section [December 31,1974). shall 
be considered to be an employee of an 
agency. 

The Privacy Act of 1974 reflects the 
concern of Congress over the 
government’s potential to invade 
individual privacy in the name of 
information collecting and provides 
constraints on an agency's 
recordkeeping. The principle focus of the 
Privacy Act, for contracting companies 
and reinsured companies is on the 
individual’s access to certain records, 
the limitations on disclosure of records. 
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safeguards to protect records, and 
remedial measures for violations of the 
Act. 

This regulation prescribes the 
procedures the FCIC will follow when 
participants submit their SSN or EIN to 
be eligible to participate in the crop 
insurance program. Previously, 
submission of SSN's and ElN's was 
voluntary and no penalty was Imposed 
on participants in the crop insurance 
program who failed to provide this 
information on their applications. Under 
the mandate of the FCl Act. the FCIC. 
insurance, and reinsured companies will 
now begin collecting SSN’s and EIN*s to 
identify the policyholders. The FCI Act 
also requires those holding 5% or more 
interest in such policyholders to supply 
their SSN or EIN to the FCIC, insurance, 
or reinsured company. 

Furthermore FCIC will; (1) maintain a 
system of records (for the FCIC, 
insurance, and reinsured companies); (2) 
collect, use. and store SSN’s and EIN’s; 
(3) clarify the FCIC’s and the 
government contracting agents’ 
authority to use and disclose SSN’s and 
EIN’8. and (4) describe the procedures to 
be used to destroy or discontinue use of 
BIN’S and SSN’s. 

FCIC is soliciting comments from the 
public for 15 days after publication of 
this proposed rule in the Federal 
Register. Written comments, data, and 
opinions on this proposed rule should be 
sent to Peter F. Cole, Office of the 
Manager. Federal Crop Insurance 
Corporation. U.S. Department of 
Agriculture. Washington, DC 20250. 
Written comments will be available for 
public inspection and copying in the 
Office of the Manager, 2101 L Street. 
NW., 5th Floor, Washington. DC during 
regular business hours. Monday through 
Friday. 

List of Subjects in 7 CFR Part 400 

Administrative practice and 
procedure, Claims. Crop Insurance. 
Disaster assistance. Drug traffic control. 
Government employees. Income taxes. 
Intergovernmental relations. Reporting 
and recordkeeping requirements, 

Wages. 

Proposed Rules 

Accordingly, pursuant to the authority 
contained in the Federal Crop Insurance 
Act. as amended (7 U.S.C. 1501 et seq,), 
the Federal Crop Insurance Corporation 
(FCIC) proposes to add a new subpart Q 
to its General Administrative 
Regulations to be known as 7 CFR part 
400, subpart Q. General Administrative 
Regulations: Collection and Storage of 
Social Security Account Numbers and 
Employer Identification Numbers, to 
read as follows: 


PART 400—GENERAL 
ADMINISTRATIVE REGULATIONS 

Subpart Q—General Administrative 
Regulations; Collection and Storage of 
Social Security Account Numbers and 
Employer Identification Numbers 

Sec, 

400.401 Basis and purpose and applicability. 

400.402 Definitions. 

400.403 Required system of records. 

400.404 Policyholder responsibilities. 

400.405 Company responsibilities. 

400.406 Restricted access. 

400.407 Safeguards and storage. 

400.408 Unauthorized disclosure. 

400.409 Penalties. 

400.410 Obtaining personal records. 

400.411 Disposition of records. 

400.412 OMB Control numbers. 

Authority: 7 U.S.C. 1506,1508. 

Subpart Q—General Administrative 
Regulations; Collection and Storage of 
Social Security Account Numbers and 
Employer Identification Numbers 

§ 400.401 Basis and purpose and 
applicability. 

(a) The regulations contained in this 
subpart are issued pursuant to the 
Federal Crop Insurance Act. (7 U.S.C. 
1501 et seq.) (FCI Act), as amended by 
the Food, A^culture, Conservation, and 
Trade Act of 1990 (1990 Farm Act) (Pub. 
L 101-624,104 Stat. 3359). to prescribe 
procedures for the collection, use. and 
confidentiality of Social Security 
Account Numbers (SSN) or Employer 
Identification Numbers (EIN) and 
related records. 

(b) These regulations are applicable 
to: 

(1) All holders of all crop insurance 
policies issued by FCIC under the FCI 
Act and all private insurance 
companies, including past and present 
officers and employees of such 
companies, selling such policies under 
an FCIC Agency Sales and Service 
Contract; 

(2) All holders of crop insurance 
policies sold by private insurance 
companies and reinsured by the FCIC 
under the provisions of a FCIC Standard 
Reinsurance Agreement or other FCIC 
reinsurance agreement; and all private 
reinsured companies including past and 
present officers and employees of such 
companies; 

(3) Any agent or company, or any past 
or present officer or employee of such 
agent or company, under contract to 
private insurance companies for loss 
adjustment or other purposes related to 
the crop insurance programs insured or 
reinsured by FCIC; and 

(4) All past and present officers and 
employees of the Federal Crop 
Insurance Corporation. 


§400.402 Definitions. 

(a) Access —with respect to 
authorized persons, the ability of the 
authorized person to read, review, and 
use for actions authorized under the FCI 
Act. the records containing the SSN or 
EIN. 

(b) ASCS —Agricultural Stabilization 
Conservation Service. United States 
Department of Agriculture. 

(c) Applicant —the person or entity 
that submitted the application for a crop 
insurance policy issued by the FCIC. or 
issued by a reinsured company under 
the FCI Act. 

(d) Authorized person —an officer or 
employee of the FCIC, insurance 
company, or reinsured company, whose 
duties require access in the 
administration of the FCI Act. 

(e) Collection —the act of obtaining 
and recording a SSN or EIN from 
participants in the crop insurance 
program. 

(f) Disposition of records —the act 
performed by the insurance company or 
reinsured company of removing records 
containing a participant’s SSN or EIN 
and disposition of such records by the 
insurance companies, or reinsured 
companies. 

(g) EIN—a participant’s Employer 
Identification Number required under 
section 6109 of the Internal Revenue 
Code of 1986. 

(h) FCI Act —the Federal Crop 
Insurance Act as amended (7 U.S.C. 

1501 et seq.]. 

(i) FC/C—Federal Crop Insurance 
Corporation. 

(j) FOIA —the Freedom of Information 
Act. 5 U.S.C. 552. 

(k) Government contract employees — 
authorized persons employed by an 
insurance or reinsured company, former 
officers or employees of such company, 
and loss adjusters. 

(l) Post officers and employees —any 
officer or employee of the insurance 
company, reinsured company, or 
corporation who leaves the employ of 
such company or corporation 
subsequent to the official effective date 
of this rule. 

(m) Policyholder —an applicant 
accepted by the FCIC, the insurance 
company, or the reinsured company. 

(n) Reinsured company —a private 
insurance company having a Standard 
Reinsurance Agreement, or other 
reinsurance agreement, with the FCIC 
whose crop insurance policies are 
reinsured by the FCIC under such 
agreements 

(o) Related records —any record, list, 
or compilation that indicates, directly or 
indirectly, the identity of any individual 
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with respect to whom an SSN or EIN is 
maintained in a system of records. 

(p) Restricted access —restricting 
review of all records maintained by 
authorized persons to only the 
authorized persons who need access to 
such records for official business under 
the FCI Act 

(q) Retrieval of records—vetneyoiX of 
an individuaPs records by a 
participant’s SSN or EIN. 

(r) Safeguards —methods of security to 
be taken by the FCIC, the insurance 
company, and the reinsured companies 
to protect a participant’s SSN or EIN 
from unlawM disclosure and access. 
Records containing the SSN or EIN must 
be secured in locked file storage, 
secured computer data files, or similar 
safe storage. 

(s) SSN —an individual's Social 
Security Number. 

(t) Storage —the secured storing of 
records kept by the FCIC, insurance, or 
reinsured companies on computer 
diskettes (soft and hard drives) 
computer printouts, magnetic tape, 
index cards, microfiche, micro him, etc. 

(u) Substantial beneficial interest —an 
interest of five percent (5%) or more in 
an applicant or policyholder. 

(vj System of records —records 
maintained by the FCIC, insurance 
companies, or reinsured companies from 
which information is retrieved by a 
personal identifier including the SSN, 
EIN, or name. 

§ 400.403 Required system of records. 

Insurance companies and reinsured 
companies are required to implement a 
system of records for obtaining, using, 
and storing documents containing SSN 
or EIN data. This data should include: 

(1) Name: (2) address; (3) city and state; 
(4) SSN or EIN; and (5) policy numbers 
w^hich have been used by the FCIC, the 
insurance company, or the reinsured 
companies. 

S 400.404 PoUcyholdar responstbUttles 

(a) The policyholder or applicant for 
crop insurance must provide a correct 
SSN or EIN to the FCIC, the insurance 
company, or the reinsured company to 
be eligible for insurance. The SSN and 
EIN will be used by the FQC, the 
insurance companies, and the reinsured 
companies in: (1) Determining the 
correct parties to the agreement or 
contract; (2) collecting premiums; (3) 
determining the amount of indemnities; 
(4) establishing actuarial data on an 
individual policyholder basis; and (5) 
determining eli^bility for program 
benefits. 

(b) If the policyholder or applicant for 
crop insurance does not provide the 
correct SSN or EIN on \He application or 


other forms where such SSN or EIN is 
required, the FCIC, insurance company, 
or reinsured company will reject the 
application. 

(c) The policyholder is required to 
provide to FCIC. the insurance company, 
and the reinsured companies the name 
and SSN or EIN of any individual or 
company holding or acquiring access to 
a substantial beneficial interest in such 
policyholder. 

9 400.405 Company rasponsibiitties. 

The insuring or reinsured company is 
required to collect and record the SSN 
or EIN on each application or any other 
form required by the FCIC. 

9400.406 Restrictadaccasa. 

The Manager, other officer, or 
employee of the FCIC or authorized 
person (as defined in 9 400.402(d)) may 
have access to the EIN’s and SSI^s 
obtained pursuant to 9 400.404 only for 
the purpose of establishing and 
maintaining a system of records 
necessary for the effective 
administration of the FCI Act in 
accordance with 9 400.404 of this part 
These numbers may be used in 
administering the FCI Act. 

9 400.407 Safeguards and storage. 

(a) Access to records identifying an 
appheant’s S^ or EIN is restrict^ as 
provided in 9 400.406. Records must be 
secured in locked file storage, secured 
computer data files, or similar safe 
storage. An authorized person, as 
defined in 9 400.402(d) must maintain 
hardcopy records in file folders and, 
when not in use. such hardcopy records 
must be: (1) locked in a cabinet or safe, 
and/or (2) when on a computer, kept on 
hard or floppy diskette, and accessed 
only through a secure computer system 
procedure. 

(b) Records identifying a SSN or EIN 
stored on computer printouts, hard or 
floppy diskette, microfiche, or index 
caMs must be kept in locked file 
cabinets, safes, or in secured computer 
systems. 

9 400.408 Unauthortzad disclosure. 

Anyone having access to the records 
identifying a participant’s SSN or EIN 
will abide by the provisions of section 
205(c)(2)(C) of the Social Security Act 
(42 U.S.Ci 405(c)(2)(C)) and section 
6109(f) Intern^ Revenue Code of 1986 
(26 U.S.C 6109(f))- All records are 
confidential, and are not to be disclosed 
to anyone not authorized thereunder. 
Disclosure of records containing the 
SSN and EIN is restricted in accordance 
with the parameters of the Privacy Act 
Statement of Notice established under 
the Privacy Act (5 U3.C 552a). 


9400.409 Penalties. 

Unauthorized disclosure of SSN’s or 
EIN’s by any person will subject that 
person, or the person soliciting the 
unauthorized disclosure, to civil or 
criminal sanctions imposed under 
various federal statutes, including 26 
U.S.C, 7613, 5 U.S.C 552(a). and 42 
U.S.C 408. 

9 400l 410 Obtaining personal recordei 

Policyholders in the crop insurance 
program will be able to review or 
correct their records, as provided by the 
Privacy Act Participants may request 
their records by: 

(a) Mailing a written request, with 
their signature, to the headquarters 
office of the FCIC the field office, ASCS; 
the insurance company, or the reinsured 
company: or 

(b) Making a personal visit to the 
above mentioned establishments and 
showing valid identification. 

9 400.411 Dispositloa of rocorifs. 

The insurance company, and the 
reinsured company will retain all 
records of policyholders for a period of 
not less than five (5) years, if a 
policyholder’s insurance has not been 
renewed within a five year period from 
a final action on a [X)licy (such as 
termination, loss adjustment, or 
collection}, the insurance company or 
the reinsured company will transfer 
such records to FCIC. 

9400.412 OMB Control numbers. 

Office of Management and Budget 
(OMB) control numbers are contained in 
subpart H of part 400, title 7 CFR. 

Done in Washington, DC on June 2,1992. 
lamea E. Cason, 

Manager, Federal Crop Insurance 
Corporation, 

(FR Doc- 92-15907 Filed 7-0-02; 3:47 pm] 
BILLINQ CODE M10-OS-«I 


Animal and Plant Health Inspection 
Service 

9 CFR Parts 160,161, and 162 

(Docket No. 91-027-2J 

Accreditation of Veterinarians 

agency: Animal and Plant Health 
Inspection Service. USDA. 

AClloti: Notice of reopening and 
extension of comment period. 

summary: We are reopening and 
extending the comment period for our 
proposed rule that would revise the 
regulations by which we accredit 
veterinarians and authorize them to 
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perform, on behalf of the Animal and 
Plant Health Inspection Service, certain 
animal health activities specified In 9 
CFR Chapter L This extension will 
provide interested persons with 
additional time to prepare comments on 
the proposed rule. 

DATES; Consideration will be given only 
to comments on Docket No. 91-027 
received on or before July 24,1992. 
ADDRESSES: To help ensure that your 
comments are considered, send an 
original and three copies to Chief, 
Regulatory Analysis and Development. 
PPD, APknS, USDA, room 804, Federal 
Building, 6505 Belcrest Road. 

Hyattsville, MD 20782. Please state that 
your comments refer to Docket No. 91- 
027. Comments received may be 
inspected at USDA room 1141, South 
Building, 14th Street and Independence 
Avenue. SW., Washington, DC. between 
8 a.m. and 4:30 p.m., Monday through 
Friday, except holidays. 

FOR FURTHER INFORMATION CONTACT: 

Dr. J.A. Heamon, Staff Veterinarian. 
Sheep, Goat, Equine, and Poultry 
Diseases Staff. VS. APHIS, USDA, room 
769, Federal Building, 6505 Belcrest 
Road. Hyattsville, MD 20782, (301) 436- 
6954. 

SUPPLEMENTARY INFORMATION: 
Background 

On June 4, 1992. we published in the 
Federal Register (57 FR 23540-23548, 
Docket No. 91-027) a proposal to revise 
the regulations by which we accredit 
veterinarians and authorize them to 
perform, on behalf of the Animal and 
Plant Health Inspection Service, certain 
animal health activities specified in 9 
CFR chapter I. These changes would 
establish accreditation on a national 
rather than a State basis, and would 
also remove a test currently required for 
accredited veterinarians, require an 
orientation program for each newly 
accredited veterinarian, and specify 
standards for performance of certain 
services by accredited veterinarians. 

We also proposed to revise procedures 
for suspending and revoking accredited 
veterinarian status, and to add language 
describing how civil and criminal 
penalties may be imposed on accredited 
veterinarians who violate regulatory 
requirements. These proposed changes 
are intended to ensure that an adequate 
number of qualified accredited 
veterinarians are available in the United 
States to perform necessary animal 
health activities. 

Comments on the proposed rule were 
required to be received on or before July 
6,1992. Shortly before the comment 
period ended, we received several 
requests to extend the period during 


which comments would be accepted. 
These requests came from several 
associations represesnting veterinarians 
and an animal health association, who 
stated that they would need additional 
time in which to formulate and submit 
their comments on the proposed rule. In 
response, we are reopening and 
extending the comment period on 
Docket No. 91-027 to indude the period 
from publication of the proposed rule on 
June 4,1992, through 15 days after the 
publication of this notice. This action 
will allow the requestors and all other 
interested persons additional time to 
prepare and submit comments. 

Authority: 15 U.S.C. 1828; 21 U.S.C. 105. 
111-114,114a. 114a-l. 115,116,120,121,125, 
134b, 134f. 612, and 613; 7 CFR 2,17, 2.51, and 
371.2(d). 

Done at Washington, DC. this 2nd day of 
luly 1992. 

Lonnie J. King, 

Acting Administrator Animal and Plant 
Health Inspection Service. 

[FR Doc. 92-16148 Filed 7-8-92; 8:45 am] 
BILUNQ CODE 3410-34-M 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 

12 CFR Part 333 
RIN 3064-AA55 

Extension of Corporate Powers 

AGENCY: Federal Deposit Insurance 
Corporation (FDIC). 

ACTION: Proposed rule. 

SUMMARY: The FDIC is proposing to 
amend its current regulations on 
extension of corporate powers to 
eliminate language which makes certain 
prohibitions concerning equity 
investments by savings associations 
applicable to state banks that are 
members of the Savings Association 
Insurance Fund. Such banks would 
thereafter be subject to the restrictions 
of proposed new regulations on 
activities and investments of insured 
state banks in lieu of the current 
restrictions. The proposed new 
regulations are published elsewhere in 
today’s Federal Register. The effect of 
the proposed amendment would be to 
subject Savings Association Insurance 
Fund member state banka and Bank 
Insurance Fund member state banks to 
the same restrictions in so far as their 
equity investments ai-e concerned. 
DATES: Comments must be received by 
August 10.1992. 

ADDRESSES: Send comments to Hoyle L. 
Robinson, Executive Secretary. 
Attention: Room F-400, Federal Deposit 


Insurance Corporation, 55017th Street 
NW„ Washington. DC, 20429. Comments 
may be hand delivered to room F-402, 
1776 F Street NW., Washington, DC 
between 8:30 a.m. and 5 p.m. on 
business days. [FAX number (202) 898- 
3838.] 

FOR FURTHER INFORMATION CONTACT: 

Curtis L Vaughn, Examination 
Specialist. (202) 898-6759, Shirley K. 
Basse, Review Examiner, (202) 898-6815, 
or Cheryl A. Steffen, Review Examiner, 
(202) 898-6768, Division of Supervision, 
FDIC, 55017th Street NW., Washington, 
DC, 20429: Pamela E.F. LeCren, Counsel, 
(202) 898-3730, Counsel, or Grovetta N. 
Gar^neer. (202) 898-3905, Senior 
Attorney, L^al Division, FDIC. 55017th 
Street NW., W^ashington, DC, 20429; 
Victor L Saulsbury, (202) 898-3950, 
Financial Analyst, or David K. Home, 
(202) 898-3981, Financial Economist, 
Division of Research and Statistics, 

FDIC, 55017th Street NW., Washington, 
DC. 20429. 

SUPPLEMENTARY INFORMATION: On 

December 19.1991, President George 
Bush signed into law the Federal 
Deposit Insurance Corporation 
Improvement Act of 1991 (FDICIA) (Pub. 
L. 102-242,105 Stat. 2236). Section 303 of 
FDICIA added section 24 to the Federal 
Deposit Insurance Corporation Act, 
‘Activities of Insured State Banks’* (FDI 
Act) (12 U.S.C. 1831a). With certain 
exceptions, section 24 of the FDI Act 
limits the activities and equity 
investments of state chartered insured 
banks to the activities and equity 
investments that are permissible for 
national banks. While much of section 
24 is not effective until December 19. 
1992, the portions of section 24 dealing 
with equity investments were effective 
upon enactment, December 19,1991. 

Paragraph (c) of section 24 “Equity 
Investments by Insured State Banks”, 

(12 U.S.C. 1831a(c)). provides that no 
insured state bank may directly or 
indirectly acquire or retain any equity 
investment of a type that is not 
permissible for a national bank. As 
already indicated, this paragraph 
became effective December 19,1991. 
Several exceptions to the general 
prohibition to making or retaining equity 
investments are found in paragraph (c) 
itself and in subsequent paragraphs of 
section 24. In addition, paragraph (c) 
provides a “transition rule” that requires 
insured state banks to divest prohibited 
equity investments as quickly as can be 
prudently done but in no event any later 
than December 19.1996. The FDIC is 
given the authority to establish 
conditions and restrictions governing 
the retention of the prohibited 
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investments during the divestiture 
period. Paragraph (c) expressly provides 
for an exception for the retention or 
acquisition of equity investments in 
majority owned sul^idiaries and equity 
investments in qualified low income 
housing. 

Section 24(f). ‘’Common and Preferred 
Stock Investmenr. (12 U.S.C. 1831a(f]) 
which also became effective upon 
enactment of FDICIA. provides that no 
insured state bank may directly or 
indirectly acquire or retain any equity 
investment of a type, or in an amount, 
that is not permissible for a national 
bank and which is not otherwise 
permitted under section 24. Like 
paragraph (c). paragraph (f) contains 
several exceptions to the general 
prohibition. 

Paragraph (f)(2) creates a limited 
“grandfather” for investments in 
common or preferred stock or shares of 
investment companies. The exception 
allows insured slate banks that (a) are 
located in a state that as of September 
30,1991 permitted the bank to invest in 
common or preferred stock listed on a 
national securities exchange or shares 
of an investment company registered 
under the Investment Company Act of 
1340 (15 U.S.C 80a-l et seq.), and (b) 
which made or maintained investments 
in listed stock or registered shares 
during the period from September 30, 
1990 to November 26,1991, to acquire or 
retain, subject to the FDIC*s approval, 
listed stock or registered shares to the 
same extent to which the bank did so 
during the period from September 30, 
1990 to November 26,1991 (“relevant 
period’*) up to an aggregate maximum of 
100 percent of the bank's capital. A bank 
must file a written notice with the FDIC 
of its intent to take advantage of the 
exception (and must receive the FDiC's 
approval] before it can lawfully retain or 
acquire listed stock or registered shares 
pursuant to the exception provided by 
paragraph (f}(2}. If a bank made 
investments in listed stock or registered 
shares during the relevant period that 
exceed in the aggregate 100 percent of 
the bank's capital as measured on 
December 19,1991, the bank must divest 
the excess over the three year period 
beginning on December 19,1991 at a rate 
of no less than Va of the excess each 
year. 

Paragraph (d)(2) provides an 
exception for the retention of an equity 
interest in a subsidiary that was 
engaged in a state in insurance activities 
as principal on November 21,1991 so 
long as the subsidiary's activities 
continue to be confined to offering the 
same type of insurance to residents of 
the state, individuals employed in the 


state and any other person to whom the 
subsidiary provided insurance as 
principal without interruption since such 
person resided in or was employed in 
the state. 

Paragraph (e) indicates that nothing in 
section 24 shall be construed as 
prohibiting an insured state bank in 
Massachusetts. New York or 
Connecticut ftx)m owning stock in a 
savings bank life insurance company 
provided that consumer disclosures are 
made. 

Section 24(g) grants the FDIC the 
authority to make determinations under 
section 24 by regulation or order. 

Elsewhere in today's Federal Register 
the FDIC is proposing to add a new part 
362 to the FDIC’s regulations that would 
implement the equity investment 
provisions of section 24. 

On April 30,1991 the FDIC amended 
the FDiC's regulations by adding a new 
§ 333.3 to part 333, “Extension of 
Corporate Powers" (12 CFR 333.3). That 
section, among other things, causes state 
banks that are members of the Savings 
Association Insurance Fund (“SAIF 
member state banks") to be subject to 
the conditions and restrictions regarding 
equity investments to which state 
savings associations are subject 
pursuant to § 303.13 of the FDiC's 
regulations (12 CFR 303.13). Section 
303.13 was adopted by the FDIC on 
December 12,1989 (54 FR 53540, 
December 29,1989) in order to 
implement section 28 of the FDI Act (12 
U.S.C. 1831e) which placed certain 
prohibitions on the activities and equity 
investments of state savings 
associations. Section 28 was added to 
the FDI Act as part of the Financial 
Institutions Reform, Recovery, and 
Enforcement Act of 1989 (FIRREA) (Pub. 
L, 101-73,103 Stat. 183 (1989)). 

Among other things, section 28 of the 
FDI Act and § 303.13 of the FDiC's 
regulations prohibit state chartered 
savings associations from acquiring or 
retaining any equity investment of a 
type or in an amount that is not 
permissible for a federal savings 
association. If a state savings 
association meets it fully phased-in 
capital requirements and the FDIC 
determines that there is not a significant 
risk to the deposit insurance fund, a 
state savings association may acquire or 
retain an equity investment in a service 
corporation that would not be 
permissible for a federal savings 
association. Equity investments 
acquired prior to August 8.1989 that are 
prohibited investments must be divested 
as quickly as prudently possible but in 
no event later than July 1,1994. The 
FDIC may set conditions and 


restrictions governing the retention of 
the prohibited equity investments during 
the divestiture period. 

It was the detemiinalion of the FDiC's 
Board of Directors when § 333.3 was 
adopted that savings associations which 
convert to state chartered banks and 
retain their membership in SAIF should 
continue to be subject to the safeguards 
enacted by FIRREA. The action was 
found necessary by the Board of 
Directors to protect SAIF from harm. At 
the same time, however, the Board of 
Directors indicated that it was not its 
intent to permanently establish two 
classes of state banks that would be 
treated differently based upon their 
membership in a particular deposit 
insurance ^d. The FDIC subsequently 
undertook a review of the issue of 
expanded bank powers with the hopes 
of proposing a regulation applicable to 
ail state ba^s. Before the FDIC could 
publish a proposal, however. Congress 
enacted FDICIA along with the 
provisions described above concerning 
equity investments. 

It is the FDIC'S opinion that § 333.3 
was not repealed by implication with 
the enactment of section 303 of FDICIA. 
However, in light of the action by 
Congress, the FDICs previously 
expressed intent to adopt uniform 
treatment for state banks, and the fact 
that the equity investment provisions of 
section 24 of the FDI Act are currently 
effective, the FDIC is proposing to 
amend § 333.3 of this part to allow state 
banks to be governed by the equity 
investment provisions of section 24 of 
the FDI Act and any regulations adopted 
by the FDIC pursuant thereto. 

Regulatory Flexibility Analysis 

The Board of Directors has 
determined that the proposed 
amendment, if adopted, will not have a 
significant economic impact on a 
substantial number of small entities. The 
proposed amendment will not 
necessitate the development of 
sophisticated recordkeeping and 
reporting systems by small institutions 
nor the expertise of specialized staff 
accountants, lawyers or managers that 
small institutions are less likely to have 
absent hiring additional employees or 
obtaining these services from outside 
vendors. On the contrary, the proposed 
amendment if adopted, will relieve what 
may be perceived as a burden on SAIF 
member state banks (both large and 
small) in that they are currentiy subject 
to a different set of rules regarding their 
equity investments than that to which 
Bank Insurance Fund member state 
banks are subject. SAIF member state 
banks are presently required to comply 
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with the most restrictive rule and 
therefore roust determine which rule is 
in fact the more restrictive. This 
amendment would relieve that burden 
and place SAIF member state banks on 
a par with BIF member state banks. 

As the proposed amendment will not 
have a disparate economic impact on 
small institutions, the FDIC is not 
required to conduct a Regulatory 
Flexibility Act analysis. (See section 605 
of the Regulatory Flexibility Act (5 
U.S.C. 005)). 

List of Subjects in 12 CFR Part 333 
Banks, banking. 

In consideration of the foregoing, the 
FDIC hereby proposes to amend chapter 
ni. title 12 of the Code of Federal 
Regulations by amending part 333 as 
follows: 

PART 333—EXTENSION OF 
CORPORATE POWERS 

1. The authority citation for part 333 
continues to read as follows: 

Authority; 12 U.S.C 1616.1618. ISIS. 
1828(m). 

§ 333.3 [Amended] 

2. Section 333.3(a) is amended by 
removing “set forth in S 303.13(a) 
through 5 303.13(f) of this chapter” 
where it appears in the first sentence 
and adding in lieu thereof “set forth in 
§ 303.13(a) through S 303,13(c). and 

§ 303.13(f) of this chapter”. 

By Order of the Board of Directors. 

Dated at Washington. DC this 16th day of 
June. 1992. 

Federal Deposit insurance Corporation. 

Hoyle L. Robinson. 

Executive Secretary, 

[FR Doc. 92-15360 Filed 7-6-92; 8:45 ami 
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12 CFR Part 362 
RIN 3064-AA29 

Activttiea and Investments of Insured 
State Banks 

AGENCY: Federal Deposit Insurance 
Corporation (FDIC). 

AcnoH: Proposed rule. 

SUMMARY: The FDIC is proposing to add 
new regulations governing the activities 
and investments of insured state banks. 
The proposal implements a portion of 
new section 24 of the Federal Deposit 
Insurance Act (FDI Act). Under the 
proposal, insured state banks are 
prohibited, subject to certain exceptions, 
from making equity investments of a 
type, or in an amount, that are not 
permissible for a national bank. The 


proposal requires banks to file with the 
FDIC their plan for the divestiture of any 
prohibited equity investments: it 
establishes proc^ures regarding notices 
to the FDIC pertaining to excepted 
equity investments: delegates authority 
to act on notices and divestiture plans 
from the FDIC's Board of Directors to 
the Director of the Division of 
Supervision and to regional directors, 
and requires that certain information be 
provided to the FDIC regarding existing 
insurance underwriting activities that 
the law allows to be continued. 

DATES: Comments must be received by 
August 10,1992. 

addresses: Send comments to Hoyle L 
Robinson, Executive Secretary, Federal 
Deposit Insurance Corporation, 55017th 
Street NW., Washington, DC 20429. 
Comments may be hand delivered to 
room F-402,1776 F Street NW., 
Washington, DC on business days 
between 6:30 a.m. and 5 p.m. Comments 
may also be inspected in room F-402 
between 8:30 a.m. and 5 p.m. on 
business days. [FAX number: (202) 896- 
3838.] 

FOR FURTHER INFORMATION CONTACT 

Curtis L. Vaughn, Examination 
Specialist (202) 898-8759. Shirley K. 
Basse, Review Examiner. (202) 898-6815, 
or Cheryl A. Steffen, Review ^aminer, 
(202) 898-6768. Division of Supervision. 
FDIC. 550 17th Street. NW., Washington. 
DC 20429; Pamela EJF. LeCren. Counsel, 
(202) 898-3730, or Grovetta N. 

Carreer, Senior Attorney, (202) 898- 
3905, Legal Division, FDIC, 550 17th 
Street NW., Washington. DC 20429; 
Victor L Saulsbury, Financial Analyst 
(202) 898-3950, or David K. Home. 
Financial Economist. (202) 898-3961. 
Division of Research and Statistics. 

FDIC, 550 17lh Street NW., Washington. 
DC 20429. 

SUPPLEMENTARY INFORMATION: 

Paperwork Reduction Act 

The collection of information 
contained in this proposed rule has been 
submitted to the Office of Management 
and Budget for review pursuant to 
section 3504(h) of the Paperwork 
Reduction Act (44 U.S.C. 3501 et seq.). 
Comments on the collection of 
information should be directed to the 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Washington, DC, 20503, 
Attention: Desk Officer for the Federal 
Deposit Insurance Corporation, with 
copies of such comments to be sent to 
Steven F. Hanft, Office of the Executive 
Secretary, room F-453, Federal Deposit 
Insurance Corporation. 550 17th Street 
NW., Washington, DC 20429. The 
collection of i^ormation in this 


regulation is found in S 362.3(c), 

S 382.3(d), and { 382.4 and takes the 
form of (1) a requirement to submit a 
divestiture plan covering the disposition 
of equity investments that may no 
longer be retained, (2) a requirement to 
file a notice of intent to retain and 
acquire common or preferred stock 
listed on a national securities exchange 
or shares of an investment company 
registered under the Investment 
Company Act of 1940 (15 U.S.C 80a), 
and (3) a notice concerning certain 
insurance activities conducted by well- 
capitalized insured state banks and/or 
any of their subsidiaries as of November 
21,1991. The information will allow the 
FDIC to properly discharge its 
responsibilities under section 24 of the 
Federal Deposit Insurance Coiporation 
Act as amended by section 303 of the 
Federal Deposit Insurance Corporation 
Improvement Act of 1991 (FDICIA, 12 
U.S.C. 1831a). The information in the 
divestiture plans and notices will be 
used by the FDIC for assuring 
compliance with the law and as part of 
the process of determining risk to the 
applicable insurance fund and for 
granting exceptions, if warranted, to the 
restrictions contained in section 24 of 
the Federal Deposit Insurance 
Corporation Act. 

liie estimated annual reporting 
burden for the collection of information 
requirement in the regulation is 
summarized as follows: 

Plan for Divestiture of Prohibited Equity 
Investments 

Number of Respondents: 1879. 

Number of Responses Per Respondent: 

1 . 

Total Annual Responses; 1879. 

Hours Per Response: 16. 

Total Annual Burden Hours: 30.064. 

Notice of Intent To Invest in Common or 
Preferred Stock or Shares of an 
Investment Company 

Number of Respondents: 1038. 

Number of Responses Per Respondent: 

1 . 

Total Annual Responses; 1038. 

Hours Per Response: 8. 

Total Annual Burden Hours: 8,304. 

Notice of Insurance Activities 

Number of Respondents: 10. 

Number of Responses Per Respondent: 

1 . 

Total Annual Responses: 10. 

Hours Per Response: 6. 

Total Annual Burden Hours: 60. 

Background 

On December 19.1991. the Federal 
Deposit Insurance Corporation 
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Improvement Act of 1991 (FDICIA) [Pub. 
L, 102-242,105 Stat. 2236) was signed 
into law. Section 303 of FDICIA added 
section 24 to he Federal Deposit 
Insurance Corporation Act “Activities 
of Insured State Banks’* (FDI Act) (12 
U.S.C. 1831a). With certain exceptions, 
section 24 of the FDI Act limits the 
activities and equity investments of 
state chartered insured banks to 
activities and equity investments that 
are permissible for national banks. 
While much of section 24 does not 
become effective until December 19, 
1992, the provisions of section 24 that 
deal with equity investments were 
effective upon enactment, December 19, 
1991.* 

Paragraph (c) of section 24 (12 U.S.C. 
1831a(c)), “Equity Investments by 
Insured State Banks”, provides that no 
insured state bank may directly, or 
indirectly acquire or retain any equity 
investment of a type that is not 
permissible for a national bank. This 
paragraph became effective December 
19.1991. Several exceptions to the 
general prohibition to making or 
retaining equity investments are found 
in paragraph (c) itself and in subsequent 
paragraphs of section 24. In addition, 
paragraph (c) provides a “transition 
rule” that requires insured state banks 
to divest prohibited equity investments 
as quickly as can be prudently done but 
in no event any later than December 19, 
1996. The FDIC is given the authority to 
establish conditions and restrictions 
governing the retention of the prohibited 
investments during the divestiture 
period. Paragraph (c) expressly provides 
for an exception for the retention or 
acquisition of equity investments in 


‘ Unlike paragraphs (a) and (d). of section 24. 
paragraphs (c) and (f] do not contain any language 
delaying their effectiveness until December 19.1992. 
Nor does the delayed effectiveness of paragraph (a) 
which concerns ^‘activities** of insured state banks 
control the timing of paragraphs (c) and (f) even 
though “activity** is defined to include acquiring or 
retaining any investment. As paragraphs (c) and (f) 
distinguish l^tween other types of investments and 
investments that are equity investments, the specific 
treatment accorded equity investments under the 
■statute governs. In short, equity investments are set 
apart and treated separately under the statute. This 
is consistent with the same treatment accorded 
equity investments by state savings associations 
under section 28 of the FDI Act (12 U.S.C. 1831(e)) 
as added by the Financial Institutions Reform. 
Recovery, and Enforcement Act of 1989 (**FIRREA*’. 
Pub. L 101-73.103 Stat 183). Section 28(a) 
prohibited state savings associations from engaging 
in certain activities after fanuary 1.1990. Section 
28(c) prohibited state savings associations from 
making certain equity investments. Section 28 also 
defines “activity** to include acquiring or retaining 
any investment. The section*s legislative history 
clearly indicates that paragraph (c) was 
immediately effective upon enactment. l.e.. making 
it clear that making an equity investment is not an 
“activity*'. (135 Cong. Rec. S10203 (daily ed. August 
4. 1989)). 


majority owned subsidiaries and equity 
investments in qualified low income 
housing. 

Section 24(f) (12 U.S.C. 1831a(f)) 
“Common and Preferred Stock 
Investment”, also effective upon 
enactment of FDICIA, provides that no 
insured state bank may directly or 
indirectly acquire or retain any equity 
investment of a type, or in an amount, 
that is not permissible for a national 
bank and is not otherwise permitted 
under section 24. Like paragraph (c), 
paragraph (f) contains several 
exceptions to the general prohibition. 

Paragraph (f)(2) creates a limited 
“grandfather” for investments in 
common or preferred stock listed on a 
national securities exchange or shares 
of registered investment companies. The 
exception allows insured state banks 
that (a) are located in a state that as of 
September 30,1991 permitted the bank 
to invest in common or preferred stock 
listed on a national securities exchange 
(“listed stock”) or shares of an 
investment company registered under 
the Investment Company Act of 1940 (15 
U.S.C. 80a-l et seq.) (“registered 
shares”), and (b) which made or 
maintained investments in listed stock 
or registered shares during the period 
from September 30,1990 to November 
26,1991, to acquire and retain, subject to 
the FDIC’s approval, listed stock or 
registered shares to the same extent to 
which the bank did so during the period 
from September 30,1990 to November 

26.1991 (“relevant period”) up to an 
aggregate maximum of 100 percent of 
the bank's capital. A bank must file a 
written notice with the FDIC of its intent 
to take advantage of the exception and 
must receive the FDIC’s approval before 
it can lawfully retain or acquire listed 
stock or registered shares pursuant to 
the exception provided by paragraph 
(f)(2). If a bank made investments in 
listed stock or registered shares during 
the relevant period that exceed in the 
aggregate 100 percent of the bank’s 
capital as measured on December 19, 
1991, the bank must divest the excess 
over the three year period begiiming on 
December 19,1991 at a rate of no less 
than Vs of the excess each year. (The 
FDIC’s option as to the scope and 
applicability of the “grandfather” 
provided for by section 24(f)(2) is 
discussed at length below.) 

Paragraph (d)(2) provides an 
exception for the retention of an equity 
interest in a subsidiary that was 
engaged “in a state” in insurance 
activities “as principal” on November 

21.1991 so long as the subsidiary’s 
activities continue to be confined to 
offering the same type of insurance to 


residents of the state, individuals 
employed in the state and any other 
person to whom the subsidiary provided 
insurance as principal without 
interruption since such person resided in 
or was employed in the state. 

Paragraph (e) indicates that nothing in 
section 24 shall be construed as 
prohibiting an insured state bank in 
Massachusetts, New York or 
Connecticut from owning stock in a 
savings bank life insurance company 
provided that consumer disclosures are 
made. 

Section 24(g) grants the FDIC the 
authority to make determinations under 
section 24 by regulation or order and 
section 24(i) indicates that nothing in 
section 24 shall be construed as limiting 
the authority of the FDIC to impose 
more stringent restrictions than those 
set out in section 24. 

It is the FDIC’s opinion that an 
insured state bank which prior to 
December 19,1991 entered into 
commitments to acquire equity 
investments at some time after 
December 19,1991 of a type, or in an 
amount, which are now prohibited to 
insured state banks pursuant to section 
24 may not proceed with the acquisition. 
Generally speaking, banks in this 
circumstance should have a defense to a 
breach of contract claim on the basis of 
impossibility of performance (i.e., 
performance under the contract would 
be illegal as a result of subsequently 
enacted legislation). See Connolly v. 
Pension Benefit Guaranty Corporation, 
475 U.S. 211 (1986); Omnia Commercial 
Co, V. U.S., 261 U.S. 502, 511 (1923); 
Louisville and Nashville R.R, Co. v. 
Mottley, 219 U.S. 467 (1911). In short, the 
FDIC is adopting the position that, with 
regard to a felly executory contract, 
there had been no “acquisition” of an 
equity investment prior to December 19, 
1991 which is eligible for retention over 
the divestiture period. Partially 
performed contracts will need to be 
reviewed on the facts in order to 
determine whether it can be said that an 
equity investment was “acquired” 
before December 19,1991. Insured state 
banks should be reminded, however 
that, even if it is determined that the 
completion of a partially performed 
contract does not violate the prohibition 
of section 24, the equity investment must 
be divested if it is a nonconforming 
investment. Insured state banks should 
note that this position is the same that 
the FDIC adopted in 1989 regarding state 
savings associations. (See, 54 FR 53545, 
December 29,1989). 

The FDIC is proposing to add a new 
part to its regulations that would 
implement those portions of section 24 
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that are presently in effect, i.e., the 
provisions described above. It is the 
agency's intent to at a later date propose 
amendments addressing the remainder 
of section 24, i.e., the provisions of 
section 24 concerning activities of 
insured state banks and their 
subsidiaries. Those provisions do not 
take effect until December 19,1992, 

A description of the proposal, as well 
as a request for specific comments, 
follows. 

Elsewhere in today’s Federal Register 
the FDIC is proposing to amend § 333.3 
of the FDIC’s reflations (12 CFR 333.3) 
"Savings Association Insurance Fund 
(SAIF) member state banks formerly 
savings associations.” This amendment 
would relieve SAIF memh^r state banks 
from the restrictions of section 333.3 in 
so far as that regulation makes SAIF 
member state banks subject to the 
equity investment restrictions applicable 
to savings associations found in § 303.13 
of the FDIC's regulations. (12 CFR 
303.13). The effect of the amendment 
would be to eliminate what is currently 
a disparate treatment among banks as to 
their equity investments based upon 
their deposit insurance fund 
membership. It is the FDIC's present 
intent to consider whether or not to 
modify or eliminate the remainder of 
S 333.3 at the same time additional 
regulations implementing the remainder 
of section 24 of the FDI Act are 
considered. 

Scope and Applicability of Exception 
Created by Section 24(jf)(2) 

The FDIC has preliminarily reached 
several conclusions concerning the 
interpretation of section 24(f) and the 
"grandfather” conferred thereby. These 
conclusions form the basis of the portion 
of proposed regulation which deals with 
equity investments in stock listed on a 
national securities exchange and shares 
of investment companies. We recognize 
that the language of the statute may be 
susceptible to a different interpretation, 
however, at this time it is the FDIC's 
opinion that the interpretation discussed 
below is the interpretation that is the 
most consistent with the overall intent 
of section 24. We specifically invite 
comment on our interpretation and the 
proposal's reliance thereon. 

I’he FDIC is preliminarily of the 
opinion that: 

1. The exception afforded by 
paragraph (2) of section 24(f) applies 
only to an insured state bank (an 
"Eligible Bank”)-which (a) is located in a 
state that permitted, as of September 30. 
1991, investment in common or preferred 
stock listed on a national securities 
exchange or shares of an investment 
company registered under the 


Investment Company Act of 1940 * * 
(‘‘Listed Stock” and "Registered 
Shares”, respectively) and (b) made or 
maintained investments in Listed Stock 
or Registered Shares during the period 
beginning on September 30.1990 and 
ending on November 26,1991 (the 
"Relevant Period”); provided that under 
no circumstances does section 24(f) 
allow the aggregate amount of 
investments in Listed Stock and 
Registered Shares to exceed 100 percent 
of the Eligible Bank's capital: and 
provided further that the Eligible Bank 
has filed a notice with, and obtained the 
approval of, the FDIC concerning its 
intentions to acquire or retain 
investments in Listed Stock or 
Registered Shares. 

2. An Eligible Bank may, subject to 
approval of the FDIC, retain, or acquire 
in the future, investments in Listed Stock 
or Registered Shares in an amount not to 
exceed the percentage of the Eligible 
Bank's capital that was invested in 
Listed Stock or Registered Shares during 
the Relevant Period. 

3. An Eligible Bank must obtain the 
approval of the FDIC in order lawfully 
to retain, or acquire in the future. Listed 
Stock or Registered Shares. Any such 
approval may be granted only after 
receipt by the FDIC of written notice 
from the Eligible Bank concerning its 
intention to acquire or retain the 
investments. The approval may contain 
such conditions or restrictions (including 
ordering divestiture of some or all of the 
investments) as the FDIC determines is 
appropriate to avoid significant risk to 
the insurance fund of which the Eligible 
Bank is a member or to avoid any 
adverse effect on the safety and 
soundness of the bank. 

Analysis of Exception 

Section 24(f)(2) provides an exception 
to the general proUbition to making or 
retaining equity investments that are not 
permissible investments for national 
banks. The exception has limited 
applicability to specified investments by 
a potentially small group of state banks. 
A two part test applies. First, the bank 
must be an Eligible Bank. (See section 
24(f)(2)(A) and 24(f)(2)(B).) Second, it 
must notify the FDIC of its intent to 
effect investments pursuant to the 
exception in paragraph (f)(2) and receive 
FDIC approval to do so. (^e section 
24(f)(6).) 

Once eligibility has been determined, 
and provided that FDIC grants its 
approval.* the Eligible Bank may retain 


> 15 U.S.C. 80a-l et seq. 

* The authority of the TOIC to grant or deny 
approval carries with it the implied authority to 
condition or restrict approval 


the Listed Stock or Registered Shares, 
and continue to make investments of the 
same type as it made during the 
Relevant Period, in an aggregate amount 
not exceeding the percentage of the 
Eligible Bank's capital represented by 
such investment made during the 
Relevant Period. 

For example, if during the Relevant 
Period the bank had 30 percent of its 
capital invested in Listed Stock and 45 
percent of its capital invested in 
Registered Shares, it is limited to a 
maximum investment of 30 percent of 
capital in Listed Stock and a maximum 
Investment of 45 percent of capital in 
Registered Shares in the future under 
section 24(f)(2).^ 

Also by way of example, if the bank 
had invested 50 percent of its capital in 
Registered Shares, but did not make or 
maintain any investment in Listed Stock, 
it would not be eligible to Invest in 
Listed Stock in the future pursuant to 
section 24(f). and its maximum 
investment in Registered Shares would 
be limited to 50 percent of capital. 

The FDIC may decline approval for 
any Eligible Bank to continue to make 
the same type of investments up to the 
same level of capital made during the 
Relevant Period if to do so may pose a 
significant risk to the deposit insurance 
fund. The FDIC also may order any 
Eligible Bank to divest some or all of its 
investments made during or subsequent 
to the Relevant Period if continue 
ownership of such investments would 
have an adverse efifect on its safety and 
soundness.* 

Any bank which invested during the 
Relevant Period in Listed Stock or 
Registered Shares in excess of 100 
p>ercent of its capital, as measured on 
December 19,1991, is required to divest 
the excess investments over the three 
year period beginning December 19, 

1991. 

The purpose of section 24 is to ensure 
that state banks are not exposed to 
undue risk as a result of their activities 


* The Bank may sell any investment and replace 
it with another investment of the same type. The 
bank is not limited to buying common or preferred 
stock or shares of investment companies in which it 
previously invested, i,e., stock or shares of the same 
issuer. 

* The language of section 24(6(7) does not limit 
the authority of the FDIC to order ^vestiture of 
stock or shares acquired between September 30. 
1990 and November 28.1991. Moreover, section 24(f) 
expressly indicates that section 24 shall not^ 
construed to limit the authority of the appropriate 
Federal banking agency to impose more stringent 
restrictions than those contained in section 24. The 
FDIC therefore would be able, for example, to 
exercise Its cease-anddesist authority If It 
determines that continued exercise of any 
’’grandfathered” Investment authority presents a 
safety and soundness concern. 










30438 


Federal Register / Vol. 57, No. 132 / Thursday. July 9, 1992 / Proposed Rules 


and investments which would threaten 
the deposit insurance funds. In view of 
this purpose, the FDIC concludes that 
the exception contained in section 
24(f)(2) should be read narrowly. To 
read the exception broadly would be 
inconsistent with general tenets of 
statutory construction ® and generally 
accepted notions of the purpose of 
statutory “grandfather provisions'* such 
as the exception set foi^ in section 
24(f). Such provisions frequently are 
included in legislation to avoid harsh, 
unfair or disruptive results on business 
relationships or activities undertaken 
prior to a change in the law. 

The FDlC's reading of section 24(f)(2) 
allows Eligible Banks that were engag^ 
in the business of making investments in 
Listed Stock or Registered Shares prior 
to enactment of the statute, to continue 
to do 60 to the same extent after 
enactment, subject to FDIC approval. It 
is the FDlC's present opinion that this 
reading will not be disruptive to banks 
already engaged in these investments 
and that to read section 24(0 as outlined 
above is consistent with the purpose of 
the limited exception. A contrary 
interpretation could permit banks to 
expand their investments or initiate 
such investments for the first time 
which, in the FDICs present opinion, 
does not seem justified in the face of the 
Congressional ban on such investments 
which is applicable to all otherjnsured 
state banks. 

Descriptioa of Proposal and Request for 
Comments 

As reflected in § 362.1 of the proposal, 
it is the FDlC's intent in adopting part 
362 to implement the provisions of 
section 24 of the FDI Act and to ensure 
that activities and investments 
undertaken by insured state banks (1) 
do not present a risk to either the 
Savings Association Insurance Fund 
(SAIF) or the Bank Insurance Fund (BIF). 

(2) are safe and sound, (3) are consistent 
with the purposes of federal deposit 
insurance, and (4) are consistent with 
the law. For the most part, the proposed 
regulation closely follows the equity 
investment provisions of section 24. 
Relevant definitions have been added as 
has a provision requiring that divestiture 
plans be submitted covering prohibited 
equity investments, in addition, a 
provision has been added requiring that 
information be filed with the FDIC that 
will enable the FDIC to monitor 
compliance with section 24(d)(2)(B) of 
the FDI Act. That provision creates a 


* 2A C. DaiUtt Sand*. Sutbetiand Statutory 
Cunstructioa ft 47.11 (4tb ed. 19641: CommtsMkmr of 
Internal Herenue w. Clark, 100 &jCl 1456.1483 
(1989). 


limited “grandfather" for certain state 
banks and/or their subsidiaries that 
were engaging in certain insurance 
activities as of November 21,1991. 
Lastly, the proposal contains 
delegations of authority from the Broad 
of Directors to the Director of the 
Division of Supervision. Tlie Director 
may in turn delegate that authority to 
the regional directors. 

7. Definitions, 

Company 

The term "company" is defined in the 
proposal as any corporation, 
partnership, business trust, association, 
joint venture, pool, syndicate or other 
similar business organization. The term 
is intended to include entities organized 
to conduct a specific business or 
businesses but does not include sole 
proprietorships. 

Control 

"Control" as defined in the proposal 
has the same meaning as set forth in 
§ 303.13(a)(2) of the FDlC's regulations. 
As defined therein, "control" means the 
power to directly or indirectly vote 25 
percent or more of the voting stock of a 
bank or company, the ability to control 
in any manner the election of directors 
or trustees, or the ability to exercise a 
controlling influence over the 
management and policies of a bank or 
company. 

Convert its Charter 

The phrase "convert its charter" as 
used in the proposal refers to any 
instance in which a bank undergoes any 
transaction which causes the bank to 
operate under a different form of charter 
than that under which it operated as of 
December 19.1991. The definition is 
intended to encompass any transaction 
as a result of which a bank %vill from 
that point forward conduct business 
pursuant to a type of charter created by 
state statute that is new as to the 
particular bank. For example, if a bank 
that is operating under a savings bank 
charter begins to operate under a 
commercial bank charter, the savings 
bank will be said to have converted its 
charter regardless of how the 
transaction is accomplished. 

Depository Institution 

The term "depository institution" as 
used in the proposal has the mecuiing set 
out in section 3(c)(1) of the FDI Act, i.e., 
any bank or savings association. 

Equity Interest in Real Estate 

As defined under the proposal "equity 
interest in real estate" means any form 
of direct or indirect ownership of any 


interest in real property, whether in the 
form of an equity interest, partnership, 
joint venture or other form, which is 
accounted for as an investment in real 
estate or real estate joint ventures under 
generally accepted accoimting principles 
or is otherwise determined to be an 
investment in a real estate venture 
under Federal Financial Institutions 
Examination Council Call Report 
Instructions. Tliese instructions require 
that the following direct and indirect 
investments be included as real estate 
ventures: 

(1) Any real estate acquired, directly 
or indirectly, and held for development, 
resale, or other investment purposes, but 
does not include real estate acquired in 
any manner for'debts previously 
contracted. 

(2) Any debt or equity investments by 
the bank in real estate subsidiaries that. 
have not been consolidated; associated 
companies; and corporate joint ventures, 
unincorporated joint ventures, and 
general and limited partnerships over 
which the bank exercises significant 
influence If such investors are primarily 
engaged in the holding of real estate for 
development, resale, or other investment 
purposes. 

(3) Real estate acquisition, 
development or construction 
arrangements which are accounted for 
as direct investments in real estate or as 
real estate joint ventures in accordance 
with guidance prepared by the 
American Institute of Certified Public 
Accountants in Notices to Practitioners 
issued in November 1963, November 
1984, and February 1986. 

(4) Real estate acquired and held for 
investment that has been sold under 
contract and accounted for under the 
deposit method of accounting in 
acoordanoe with FASB Statement No. 

66 , "Accoimting for Sales of Real 
Estate". 

(5) Receivables resulting from sales of 
real estate acquired and held for 
investment accounted for under the 
installment cost recovery, reduced 
profit or percentage-of-completion 
method of accounting in accordance 
with FASB Statement No. 66, 
"Accounting for Sales of Real Estate" 
when the buyer's initial investment is 
less than 10 percent of the sales value of 
the real estate sold. 

(6) Any other loans secured by real 
estate and advanced for real estate 
acquisition, development, or Investment 
purposes if the insured depository 
institution has virtually the same risks 
and potential rewards as an investor in 
the borrower's real estate venture. 

Characterization as an investment 
under item 6 above might include 
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instances in which the insured 
depository institution: (a) Provides all or 
substantially aU necessary funds to 
acquire* develop or construct the 
property and the borrower has little or 
no equity in the property, (b) funds the 
commitment or origination fees, or both, 
by including them in the amount of the 
loan, (c) funds all or substantially all 
interest and fees during the term of the 
loan by adding them to the loan balance, 
(d) has no security other than the 
acquisition, construction or development 
project, (e) structures the arrangement 
so that foreclosure during development 
is unlikely because the borrower is not 
required to make any payments until the 
project is complete, or (f) finds that in 
order to recover the investment in the 
project, the property must be sold to 
independent third parties, the borrower 
must obtain reHnancing from another 
source, or the property must be placed 
in service and generate sufficient net 
cash flow to service the debt principal 
and interest. 

In general, the FDIC intends to treat 
loans as investments in real estate on 
the basis of item 0 when the depository 
institution participates in the residual 
profits of the project and one or more of 
the other five characteristics of a direct 
investment in real estate or a real estate 
joint venture is present. 

As bank lending standards have 
evolved over the past several years, in 
many cases bank assets which are 
carried as loans on the bank's books 
have taken on more characteristics 
associated with investments rather than 
loans. Accounting for income from real 
estate loans and for real estate 
investment is substantially difrerent and 
the improper classification of these 
assets can distort an institution's 
earnings picture. Accounting convention 
recognizes that, depending upon the 
circumstances, there is little substantive 
difference between certain loans and 
direct investments in real estate and 
that in those instances the loans should 
in fact be accounted for as direct real 
estate investments. The proposed 
regulation adopts this approach. 
Comment is specifically requested on 
the propriety of doing so. 

The proposal contains three 
exclusions from the definition of "equity 
interest in real estate": (1) Real property 
used, or intended to be used, as offices 
or related facilities for the conduct of 
the bank's or its subsidiaries' business. 
(2) an interest in real estate that arises 
out of a debt previously contracted 
("dpc property") provided that the real 
estate is not held any longer than the 
shorter of the period allowed for holding 
such real estate under state law or the 


time period national banks may hold 
such property, and (3) interests that are 
primarily in the nature of charitable 
contributions to community 
development corporations provided 
contributions to any one community 
development corporation do not exceed 
2 percent of the bank's tier one capital 
and total contributions to all such 
corporations do not exceed 5 percent of 
the bank's tier one capital. These 
exclusions parallel 5 7.3005, 7.3020, 
7.3025 and 7.7460 of the Office of the 
Comptroller of the Currency's 
regulations. (12 CFR 7.3005, 7.3020, 
7.3025, 7.7460). Insured state nonmember 
banks should note that, under the 
proposed exclusion, if state law allows a 
bank to hold dpc property for a longer 
period of time than a national bank is 
permitted to hold such property, the 
state bank must have divested the dpc 
property to or before the time that a 
national bank would be required to have 
divested the property or the dpc 
property will be considered to be an 
equity investment. 

Equity Investment 

Section 24(c)(1) of the FDI Act 
provides that an insured state bank may 
not. directly or indirectly, acquire or 
retain any equity investment of a type 
that is not permissible for a national 
bank and section 24(f)(1) provides that 
an insured state bar^ may not. directly 
or indirectly, acquire or retain any 
equity investment of a type, or in an 
amount, that is not permissible for a 
national bank. The FDIC is proposing to 
define equity investment for purposes of 
the proposal to mean any equity 
security, partnership interest, any equity 
interest in real estate and any 
transaction which in substance falls 
within any of these categories, even 
though it may be structured as some 
other form of business transaction. This 
broad definition of equity investment is 
consistent with the FDIC's treatment of 
a similar prohibition for savings 
associations found under section 28 of 
the FDI Act. (See also § 303.13(a)(4) of 
the FDIC's regulations.) 

Equity Security 

"Equity security" is defined under the 
proposal as any stock, certificate of 
interest or participation in any profit- 
sharing agreement, collateral trust 
certificate, pre-organization certificate 
or subscription, transferable share, 
investment contract, or voting-trust 
certificate; any security immediately 
convertible at the option of the holder 
without payment of substantial 
additional consideration into such 
security; any security carrying any 
warrant or right to subscribe to or 


purchase any such security; and any 
certificate of interest or participation in. 
temporary or interim certificate for. or 
receipt for any of the foregoing unless it 
is acquired through foreclosure or 
settlement in lieu of foreclosure. The 
definition is the same as that used in 
§ 303.13(a) of the FDIC's regulations. 

Equity Investment Permissible for a 
National Bank 

The phrase "equity investment 
permissible for a national bank" is 
defined to mean any equity investment 
expressly authorized for national banks 
under the National Bank Act or any 
other federal statute, regulations issued 
by the Office of the Comptroller of the 
Currency pursuant to the authority of 
the National Bank Act or other federal 
statute, and any formal interpretation or 
order issued by the Office of the 
Comptroller of the Currency. 

It may be difficult to define with 
certainty those equity investments that 
are permissible for a national bank if 
orders and interpretations issued by the 
Comptroller of the Currency are 
recognized. Orders and interpretations 
represent an ongoing process that 
continually refines the definition of 
permissible investments, at times tied to 
narrow circumstances. It may, therefore, 
be inappropriate to recognize orders and 
interpretations. Additionally, staff 
opinions issued by the Office of the 
Comptroller of the Currency, including 
its Chief Counsel, have been held as not 
binding on the agency in that they do 
not constitute final agency action. 
[American Land Title Association v. 
Clarke, 743 F.Supp. 491 (W.D.Tex. 

1989)). In view of all of the foregoing, the 
FDIC requests comments on the 
propriety of including equity 
investments authorized by an order or 
formal interpretation of the Office of the 
Comptroller of the Currency as 
"permissible for the purposes of this 
proposal. If it is appropriate to recognize 
interpretations of the Office of the 
Comptroller of the Currency, what 
should the FDIC consider to constitute a 
formal interpretation? Lastly, insured 
state banks should be advised that 
regardless of how the FDIC defines 
"permissible for a national bank", 
insured state banks should be prepared 
to document to the FDIC's satisfaction 
that their equity investments are 
permissible for a national bank. 

Lower Income 

One of the exceptions under the 
proposal to the general prohibition on 
acquiring equity investments not 
permissible for a national bank allows 
insured state banks to become limited 
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partners in partnerships that develop 
housing projects designed to primarily 
benefit **lower income" persons. "Lower 
income" is defined for the purposes of 
the proposal to mean an income that is 
less than or equal to the median income 
(as determined by state or federal 
statistics) for the area in which the 
housing project is located. The "area" in 
which a housing project is located shall 
be understood to refer to the relevant 
Metropolitan Statistical area (MSA) if 
the project is located within an MSA. If 
the project is not located in an MSA, the 
median income of the "area" shall be 
understood to refer to the median 
income of the state or territory as a 
whole exclusive of the designated 
MSA's. The FDIC invites comment 
generally on the issue of what state or 
federal statistics the FDIC should 
recognize for the purposes of applying 
this dehnitiom how the term "area" 
should be construed for the purposes of 
applying the definition: and what federal 
and state statistics are readily available 
to insured state banks. 

National Securities Exchange 

The term "national securities 
exchange" has been defined under the 
proposal to mean an exchange that is 
registered as a national securities 
exchange by the Securities and 
Exchange Commission pursuant to 
section 6 of the Securities Exchange Act 
of 1934 (15 U.S.C. 78f) and the National 
Market System. The National Market 
System refers to the top tier of the three 
tiers of over-the-counter securities 
traded through the National Association 
of Securities Dealers Automated 
Quotation system (NASDAQ). The FDIC 
is of the opinion that if a security is 
listed on a registered exchange or is 
traded in the National Market System 
the security will be more liquid due to a 
wide market, sufficient information will 
be available about the security and the 
issuer for the market to make informed 
pricing decisions about the security, and 
the opportunities for fraud and 
manipulation of the security are 
minimized. Comment is requested on 
whether the FDIC should recognize 
other exchanges and quotation services 
as national securities exchanges. Should 
securities quoted on the bottom two 
tiers of NASDAQ be considered to be 
listed on a national securities exchange? 
Should the FDIC adopt a different 
approach entirely to defining what 
constitutes a national securities 
exchange? If so, what approach is 
recommended? 


Significant Risk to the Deposit Insurance 
Fund 

"Significant risk to the deposit 
insurance fund" will be considered to be 
present whenever it is likely that either 
of the deposit insurance funds 
administered by the FDIC may suffer 
any loss whatever. Although the statute 
and the regulation use the term 
"signiHcant" in confunction with the 
word "loss", the test of significant risk is 
met if there is a likelihood of any loss 
whatsoever to either of the funds 
regardless of how small Therefore, the 
amount, or the relative or absolute size 
of the loss that may result to either of 
the funds from an insured state bank 
engaging in an activity is not probative. 
What is relevant, rather, is the 
likelihood that some loss to either of the 
funds may occur. Additionally, it is not 
necessary that making the equity 
investment will result in the failure or 
threatened failure of an insured state 
bank before a significant risk of loss to 
either fund is considered to be present. 
The proposed definition is the same that 
is used in section 303.13(a) of the FDlCs 
regulations and is consistent with 
passages of the legislative history of 
section 24. (See, S. Rep. No. 102-187, 

102 d Cong., Ist Sees. 54 (1991)). 

Subsidiary 

The term "subsidiary" is defined as 
any company directly or indirectly 
controlled by an insured state ba^ 

This term has the same meaning as 
found in section 337.4 of the FDiC's 
regulations. 

Tier One Capital 

"Tier one capital" as defined in the 
proposal has the same meaning as found 
in Part 325 of the FDIC's regulations 
when that term is used with reference to 
an insured state nonmember bank and 
any other insured bank for which the 
FDIC is the appropriate federal banking 
agency. The term shall be understood to 
refer to "Tier one capital" as defined by 
the Board of Governors of the Federal 
Reserve System when the term is used 
in reference to an insured state member 
bank. At this time Part 325 defines "tier 
one capital" as common stockhoklefs' 
equity, noncumulative perpetual 
preferred stock and minority interests in 
consolidated subsidiaries, minus all 
intangible assets other than mortgage 
servicing rights eligible for inclusion in 
core capital and supervisory goodwill 
eligible for inclusion in core capital. The 
Board of Governors of the Federal 
Reserve System defines tier one capital 
in appendix A to 12 CFR Part 208. As 
defined therein tier one capital generally 
means common stodcholders* equity, 


qualifying noncumulative perpetual 
preferred stock (including related 
surplus) plus minority interests in the 
equity accounts of consolidated 
subsidiaries minus goodwill Only those 
capital elements that technically meet 
the definition of tier one capital can be 
included as tier one capital for the 
purposes of this proposal 

Well-capitalized 

A "well-capitalized" insured state 
bank is defined in the proposal to mean 
an insured state bank that has a ratio of 
total capital to risk-weighted assets of 
not less than lOO percent; a ratio of Tier 
1 capital to risk-weighted assets of not 
less than 8.0 percent; a ratio of Tier 1 
capital to total book assets of not less 
than 5U) percent; and which has not 
been no^ed that it is in a "troubled 
condition" for puiposes of section 32 of 
the Federal Deposit Insurance Act That 
section requires prior notice of a change 
in directors or senior executive officers 
in certain circumstances, including an 
instance in which the bank is in a 
troubled condition. An insured state 
bank will not be considered to be "well- 
capitalized" unless the above capital 
levels are not exclusive of the bank's 
investment in any subsidiary or 
department that engages in any activity 
that is not permissible for a national 
bank. The bank's "investment" in its 
subsidiary will be considered to equal 
the amount invested in the subsidi^'s 
equity securities plus any debt issued by 
the subsidiary that is held by the bank. 
The bank's investment in a department 
will be considered to equal the total of 
any funds transferred to the department 
which is represented on the 
department's accounts and records as 
an accounts payable, a liability, or 
equity of the department except that 
transfers of funds to the depaiWent in 
payment of services rendered by the 
department will not be considered an 
investment in the department 

Widi regard to the requirement that 
the ratio of Tier 1 capital to risk- 
weighted assets be not less than 6.0 
percent readers should note that the 
FDIC does not intend to suggest that as 
a bank's total risk-based capital ratio 
increases that its Her 1 capital must 
always increase proportionately so that 
60 percent of a bank's total risk-based 
capital is always Tier 1 capital. For 
example, a bank with 11 percent total 
risk-based capital would not be required 
to have a 6.6 percent Tier 1 capital ratio 
in order to qualify as well-capitalized. 
Rather, the minimum ratio of Her 1 
capital to risk-weighted assets woiild 
still be 6.0 percent. 
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If a bank has been required pursuant 
to an order, directive, or a consent 
agreement to raise its capital to a higher 
level than that described above, the 
bank %vill not be considered to be **well- 
capitalized*' unless the bank meets such 
hi^er level 

Whether or not the bank is in a 
"troubled condition" has been included 
as part of the definition of "well- 
capitalized" In recognition of the fact 
that the capital cushion cannot be 
judged to be more than adequate unless 
all the facts and circumstances are 
taken into account. Likewise, the 
proposed definition requires that the 
bank's activities diat are not permissible 
for a national bank be in effect 
separately capitalized, i.e., the bank 
must be in a position that it could 
entirely lose its investment in the 
subsidiary or department and such loss 
will not cause its capital to fall below a 
level that is significantly above the level 
of capital that is considered to be the 
minimum necessary for the sound 
operation of a bank. 

Comment is specifically requested on 
the specific capital level or levels that 
the FT)1C should consider necessary in 
order for a bank to be well-capitalized 
for the purposes of part 362. Comment is 
also specifically requested on whether 
excluding the investment in certain 
subsidiaries or departments is 
warranted and whether the term 
‘investment** as used herein is 
appropriate. 

The FDIC expects to eventually 
conform the meaning of "well- 
capitalized** as used in part 362 with the 
meaning of "well-capitalized" as used 
for the purposes of section 38 of the FDl 
Act, "Prompt Corrective Action**. Final 
rules have yet to be issued by the FDIC 
defining **well-capitalized** for the 
purposes of section 3a The FDIC wishes 
to make clear that proposing to adopt 
the definition of well-capitalized as set 
out herein should not be read as limiting 
in any way the FDIC*s discretion in 
formulating a proposed definition of that 
term for purposes of section sa If a 
different meaning of the term "well- 
capitalized" is adopted for purposes of 
administering the prompt corrective 
action provisions of the FDI Act, the 
FDIC will propose amending the 
definition as used in part 362. Comment 
is requested on whether it is appropriate 
that the term be defined the same in the 
both contexts. 

Insured State Bank 

"Insured state bank" as used in the 
proposal refers to any state bank, 
whether or not a member of the Federal 
Reserve System, that is insured by the 
FDIC. The term should be understood to 


include any insured branch of a foreign 
bank that is not a federal branch. 

The FDI Act does not contain a 
definition of the term **in8ured state 
bank". It does, however, define "state 
member bank", "state nonmember 
bank", "insured bank" and "state 
depository institution". "Insured bank” 
is defined to mean any bank the 
deposits of which are insured by the 
FDIC. It is logical to assume that in 
enacting section 24 Congress was aware 
of the distinction between member and 
nonmember banks and that by using the 
term state bank it meant to include both 
types of state banks. What is more, 
since the FDI Act does not when 
defining the term insured bank 
distinguish between insured banks that 
are member banks and insured banks 
that are nonmember banks, it follows 
once again that the reference in section 
24 to insured state banks was meant to 
encompass all types of state banks that 
are insured regardless of membership in 
the Federal Reserve System. It also 
follows that section 24 was thought to 
encompass state branches of foreign 
banks as the term ''state depository 
institution" as defined in the FDI Act 
specifically includes any insured branch 
which is not a federal branch. 

The amendment to section 9 of the 
Federal Reserve Act (12 U.S.C. 330] 
enacted by section 303(b) of FDICIA 
does not dictate another reading of the 
plain language of section 24. 

That amendment is merely a technical 
amendment which makes clear that the 
Federal Reserve Board may impose 
conditions and restrictions upon 
membership in the Federal Reserve 
System that are consistent with the 
requirements and restrictions of section 
24. 

2. Exceptions to General Prohibition on 
Acquiring or Retaining Prohibited 
Equity Investments 

Majority Owned Subsidiary 

Section 24(c) of the FDI Act 
notwithstanding, an insured state bank 
is not prohibited from acquiring or 
retaining a majority stock interest in a 
subsidiary even if the stock investment 
in that subsidiary is one that would not 
be permissible for a national bank. This 
exception is contained in section 
362.3(b](l] of the proposal. If an insured 
state bank holds less than a majority 
interest in the subsidiary, and that 
equity investment is of a type that 
would be prohibited to a national bank, 
the exception does not apply and the 
equity investment is subject to 


divestiture.^ Majority ownership for thip 
exception is understood to mean 
ownership of greater than 50% of the 
outstanding voting stock of the 
subsidiary. 

The exception for majority owned 
subsidiaries is itself limited. Insured 
state banks should note that section 
24(d) provides that no subsidiary of an 
insur^ state bank may engage, after 
December 19,1992, in any activity that is 
prohibited to a subsidiary of a national 
bank unless the bank meets its 
applicable capital requirements and the 
FDIC determines that the conduct of the 
activity in question by the subsidiary 
will not pose a significant risk to the 
deposit insurance fund. The FDIC will 
consider further proposed rulemaking to 
implement the requirement that 
activities by majority owned 
subsidiaries be approved by the FDIC. 
That rulemaking will consider such 
things as whether the FDIC should 
establish parameters for operations of 
majority owned subsidiaries, e.g., 
structural and/or operational 
restrictions to ensure that the conduct of 
the activity in question will not present 
a significant risk to the insurance fund. 

Section 362.3(b)(1) of the proposal 
indicates that an insured state bank will 
not be permitted to retain its majority 
interest in a subsidiary pursuant to this 
exception if the bank was required 
under S 333.3 of the FDlC's regulations 
to request the FDlC*s permission to 
retain that investment and the 
application was denied. Section 333.3 
applies to state banks that are members 
of SAIF. Under S 333.3, a SAIF member 
state bank may not acquire or retain an 
equity investment that is not permissible 
for a federal savings association. An 
institution that meets its capital 
requirements may apply for permission 
to retain an interest in a subsidiary that 
would otherwise be prohibited. In order 
for the application to be approved, the 
FDIC must determine that retaining the 
equity investment in the subsidiary will 
not pose a significant risk to SAIF. 
Although the FDIC is proposing to delete 
the above described portion of § 333.3 
(See proposed rule published elsewhere 
in today's Federal Register], it is the 
FDIC's belief that any denial previously 
made by the FDIC pursuant to regulation 
operates to limit the exception as the 
FDIC has already determined that 
retaining the investment will pose a 
significant risk to SAIF. It would 


^ It it our undertlanding that national banka may 
own a minority interett in cartain types of 
subsidiaries. Therefore, an insured state bank may 
hold a minority interest in a subsidiary ({.e.. is not 
required to hoki at least 80% of the stock of the 
company) if a national bank could do to. 
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jeopardize SAIF to hold otherwise as it 
would in effect allow the bank to retain 
an investment expected to adversely 
affect the fund only to require the bank 
to later seek the FDIC’s permission to 
retain the investment pursuant to 
whatever procedures the FDIC adopts to 
implement the portion of section 24 
dealing with activities of subsidiaries. If 
the SAIF member state bank must divest 
its interest in a subsidiary, the 
divestiture must be in accordance with 
whatever conditions and restrictions 
which were previously established by 
the FDIC. 

Qualified Housing Projects 

The proposed regulation recites the 
exception for qualihed housing projects 
found in section 24(c)(3) of the FDI Act. 
Under that exception, an insured state 
bank is not prohibited from investing as 
a limited partner in a partnership, the 
sole purpose of which is direct or 
indirect investment in the acquisition, 
rehabilitation, or new construction of a 
residential housing project intended to 
primarily benefit lower income persons 
throughout the period of the bank's 
investment so long as the investments, 
when aggregated with any existing 
equity investment in such a partnership 
or partnerships, does not exceed 2 
percent of the bank's total assets. The 
proposed regulation indicates that banks 
are to take as the measure of their total 
assets the figure reported on the bank's 
most recent consolidated report of 
condition. The FDIC has chosen the 
most recent report of condition as the 
comparison point in an attempt to 
provide a more stable asset base against 
which the bank's investments can be 
measured. If an investment in a 
qualified housing project does not 
exceed the limit at the time the 
investment is made, the investment shall 
be considered to be a legal investment 
even if the bank's total assets 
subsequently decline. In that event, 
however, no further investments in 
qualified housing projects would be 
permissible imtil the bank's total assets 
increase. 

Comment is requested on how the 
FDIC should construe the terms 
“primarily" and “residential" as used in 
this exception (i.e., how much 
commercial activity can go on in a 
building before it is no longer residential 
or no longer is intended to primarily 
benefit lower income persons); whether 
or not the FDIC should include unfunded 
commitments as part of the bank's 
investment in partnership under this 
exception: and what problems if any the 
exception as written poses for banks 
meeting their Community Reinvestment 
Act obligations. 


Insured state banks should note that 
because the definition of equity 
investment does not include an interest 
in community development corporations 
up to an aggregate of 5% of a bank's tier 
one capital, (see discussion of “equity 
investment in real estate" definition) 
insured state banks may, under the 
proposal, invest in qualified housing 
projects excepted by section 362.3(b)(2) 
up to 2% of their total assets in addition 
to investing in community development 
corporations up to an aggregate 
maximum of 5% of tier one capital. 

Savings Bank Life Insurance 

Under the proposal an insured state 
bank is not prohibited from owning 
stock in a savings bank life insurance 
company if the bank is located in 
Massachusetts, New York or 
Connecticut provided that the savings 
bank life insurance company 
prominently discloses to purchasers of 
life insurance policies and annuities that 
these instruments are not insured by the 
FDIC, are not obligations of, and are not 
guaranteed by, any insured state bank. 
Section 24(e)(1)(B) of the FDI Act 
provides that this exception shall only 
apply if the bank meets the consumer 
disclosure provision of section 18(k) of 
the FDI Act. Section 18(k) does not 
contain any consumer disclosure 
provisions. In the absence of any other 
guidance in the statute's legislative 
history, the FDIQ is proposing that the 
following or a similar disclosure will 
suffice to meet the statutory obligation 
to make consumer disclosures: “Tliis 
[policy/annuity/insurance product] is 
not a federally insured deposit and is 
not an obligation of, nor is it guaranteed 
by, any federally insured bank." The 
proposal does not establish a specific 
time frame in which the disclosure must 
be made nor is the disclosure required to 
be on a specific fonn. The FDIC requests 
comments relating to the specific timing 
of these disclosures and to the necessity 
of having the disclosures given to the 
customer separately or printed on or in 
the insurance documents. Should 
customers be required to acknowledge 
receipt of the disclosures with their 
signature? 

The FDIC is required under section 24 
to make a finding whether savings bank 
life Insurance activities of insured state 
banks pose, or may pose, any significant 
risk to the insurance funds. These 
findings will be announced separately 
from this portion of the rulemaking, 
however, the FDIC is taking this 
opportunity to request comment on the 
risks posed by savings bank life 
insurance activities. Specific comments 
are requested relating to the necessity of 
anti-tying provisions between bank 


lending activities and sales of insurance, 
the need for further disclosure to 
consumers and the need for direct 
financial reporting to the FDIC. 
Comments directed to this issue will be 
used in formulating the FDIC's study. 

Director and Officer Liability Insurance 

An insured state bank is not 
prohibited from acquiring up to 10 
percent of the voting stock of a company 
that solely provides or reinsures 
directors*, trustees' and officers'liability 
insurance coverage or bankers' blanket 
bond group insurance coverage for 
insured depository institutions. Any 
shares in excess of this limit that were 
purchased before December 19,1991 
shall be divested as quickly as prudently 
possible but in no event later than 
December 19.1996. The term “provides" 
shall be understood to mean 
underwriting or assuming the insurance 
risk rather than acting in the capacity of 
an agent. If the companion proposal 
amending section 333.3 is adopted, 
insured state banks that are members of 
SAIF that were not permitted to acquire 
or retain voting stock in a directors and 
officers liability insurance company 
unless that company insured the bank's 
officers and directors would no longer 
be under those constraints. (See section 
24(f)(3)(A) of the FDI Act). 

Shares of Depository Institutions 

Under section 24, an insured state 
bank is not prohibited from acquiring or 
retaining the voting shares of a 
depository institution if the institution 
engages only in activities permissible for 
national banks; the institution is subject 
to examination and regulation by a state 
bank supervisor, 20 or more depository 
institutions own voting shares of the 
institution but no one institution owns 
more than 15 percent of the voting 
shares; and the institution's voting 
shares are owned only be depository 
institutions (other than directors' 
qualifying shares or shares held under 
or acquired through a plan established 
for the benefit of the officers and 
employees). See section 24(f)(3)(B) of the 
FDI Act). Tliis exception is repeated in 
the proposal at 9 362.3(b)(6). 

Interests in Insurance Subsidiaries 

As indicated above, section 24 of the 
FDI Act will, after December 19,1992, 
limit the activities that may be 
conducted by a company in which an 
insured state bank has the majority 
equity interest, i.e., a subsidiary. The 
statute contains an exception, however, 
for a well-capitalized insured state bank 
whose majority owned subsidiary was 
lawfully providing insurance as 
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principal in a state on November 21, 
1991. (See section 24(d)(2)(C) of the FDI 
Act). An exception is also provided for a 
subsidiary of an insured state bank that 
was required before June 1.1991 to 
provide title insurance as a condition of 
the bank’s initial chartering under state 
law provided further that control of the 
bank has not changed since that date. 

In the case of a bank relying upon the 
exception contained in section 
24(d)(2)(C), the activities of the 
subsidiary must be limited to providing, 
as principal, insurance of the same type 
as provided by the subsidiary on 
November 21.1991. Insurance of that 
type may be provided to residents of the 
state, individuals employed in the state, 
and any other person to whom the 
subsidiary provided insurance as 
principal without interruption since such 
person resided in or was employed in 
the state. This exception has been 
included in the proposal (rather than in 
a rulemaking to follow later) as there is 
a need to collect information from 
•’eligible** banks so that the FDIC can 
enforce the limits of the exception. (See 
§ 362.4 of the proposal). We are asking 
that the proposed information be 
collected at this time as it should be 
easier for the affected institutions to 
collect the information on their 
insurance activities, and those of their 
subsidiaries, as of November 21.1991 
now rather than asking that the 
institutions reconstruct those activities 
at a later date. 

For the purposes of the proposal the 
term “principal” shall be understood to 
mean underwriting or assuming the risk 
of insurance rather than acting in the 
capacity of an agent. (See, 137 Cong. 

Rec. S17317 daily ed. November 21. 

1991) (colloquy between Sen. Graham 
and Sen. Gam)). The term “insurance of 
the same type” shall be understood to 
encompass whatever type of insurance 
policies and/or products that the bank 
and/or its subsidiary were authorized 
by state law to issue as of November 21. 
1991 and were in fact providing to the 
public. In short, the bank and/or its 
subsidiary must have been actively 
engaged in insurance underwriting on 
November 21.1991. 

Comment is specifically requested on 
how the FDIC should construe the word 
“type”. Is it appropriate to distinguish 
between, for example, life insurance 
products such as whole life and term 
life? Are variable rate annuities and 
single premium fixed rate annuities 
different types of insurance products? If 
the FDIC were to distinguish in this 
manner, a bank that was lawfully 
underwriting whole life insurance 
policies on November 21.1991 but was 


not on that date underwriting term life 
insurance could not begin to offer term 
life insurance policies. Should credit life 
insurance be considered a different type 
of insurance than regular life insurance? 
What types of casualty insurance should 
be considered to be of the same type? 

The statutory and regulatory 
exception is limited to banks and/or 
subsidiaries that were “lawfully 
providing insurance as principal” on 
November 21.1991. As already 
indicated, the FDIC construes the 
language of the statute as requiring that 
the bank and/or subsidiary must have 
actually underwritten policies and/or 
other insurance products that w^ere 
outstanding as of November 21,1991. 

The exception is further limited to the 
types of insurance lawfully provided on 
November 21.1991 “in a state.” The 
FDIC shall construe the phrase “in a 
state” as excepting insurance 
underwriting activities by an insured 
state bank only in the state in which the 
bank was chartered as of November 21. 
1991 and limiting the subsidiary of the 
bank to insurance underwriting 
activities only in the state in which the 
subsidiary was incorporated and doing 
business as of November 21.1991. 

The FDIC believes that this reading of 
section 24 is consistent with the 
provision’s legislative history which, 
among other things, clearly indicates 
that the exception was intended to lapse 
if any changes in an insured state bank’s 
underwriting capability within its own 
state occurred. (See. 137 Cong. Rec. 
S17316 (daily ed. November 21.1991) 
(remarks of Sen. Graham)). The 
legislative history also indicates that the 
provision was intended to close a 
loophole in the law that permitted one 
state to be used as a base for 
nationwide insurance underwriting and 
that the language did so by limiting the 
activities to the state that authorizes it 
but nowhere else. (See. 137 Cong. Rec. 

Si8619 (daily ed. November 21.1991) 
(remarks of Sen. Dodd)). The 
construction of the exception adopted 
by the proposal somewhat narrowly 
circumscribes the exception and is 
therefore consistent with the above. It is 
also consistent with one of the basic 
tenets of statutory construction which 
provides that exceptions should be 
narrowly construed within the purpose 
of the overall provision. In view of the 
overall indication that insurance 
underwriting activities that are not be 
permissible for national banks are 
inappropriate for insured state banks, it 
is in the FDlC’s view appropriate to 
adopt a narrow reading of the exception. 


Common or Preferred Stock; Shares of 
Investment Companies 

As indicated above, it is the FDIC’s 
present opinion (bn which the FDIC has 
sought comment) that section 24(f)(2) of 
the FDI Act creates a limited 
“grandfather” for investments in listed 
stock and registered shares. The 
“grandfather” is found in the proposed 
regulation at § 362.3(b)(4). Section 
362.3(b)(4) provides that to the extent 
the FDIC permits, and subject to the 
requirements of § 362.3(d). “Notice and 
Approval of Intent to Invest in Common 
or F^eferred Stock or Shares of an 
Investment Company; Divestiture of 
Excess Investments”, an insured state 
bank may (1) retain the listed stock or 
registered shares that the bank lawfully 
acquired or held prior to December 19. 
1991. and (2) continue to acquire listed 
stock or registered shares in the future, 
provided that the bank is located in a 
state that authorized investments in 
listed stock or registered shares as of 
September 30.1991 and the bank 
exercised the authority to make such 
investments sometime during the period 
from September 30,1990 to November 
26.1991. 

The exception as formulated in the 
proposal is not a blanket authorization 
and the amount of the investments that 
are permissible thereunder is narrowly 
circumscribed. The limits of the 
permissible investments that may be 
made or retained pursuant to the 
exception, as well as the need for the 
FDIC’s approval in order for an insiu^d 
state bank to take advantage of the 
exception, are set out in § 362.3(d) of the 
proposal. (See discussion in paragraph 
#4 below). 

Section 24(f)(5) of the FDI Act 
provides that the exception created by 
section 24(f)(2) will cease to operate if 
the bank converts its charter or 
undergoes a change in control. “Change 
in control” as used in section 24(f)(5) is 
not defined. Section 362.3(b)(4) of the 
proposal specifies four types of 
transactions, in addition to a charter 
conversion, (see definition of charter 
conversion discussed above in 
paragraph #1) the occurrence of which 
will terminate the grandfathered 
investment authority. Under the 
proposal, any time a bank undergoes a 
transaction for which a notice is 
required to be filed under section 7(j) of 
the FDI Act (12 U.S.C. 1017(j)); any time 
the bank undergoes a transaction 
subject to section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842); any time 
control of the bank’s parent company 
changes; or any time the bank is merged 
into another depository institution, the 
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exception will cease to apply. Thus, for 
example, if 25 percent or more of the 
bank's voting stock is acquired by an 
individual the bank will no longer be 
able to make investments in listed stock 
or registered shares pursuant to the 
authority of 9 362.3(b)(4). If the bank is 
acquired by a bank holding company or 
control (as that term is de^ed in the 
proposal) of the bank's parent company 
changes, the bank will lose the ability to 
rely upon 9 362.3(b)(4). Likewise, if the 
bank is merged into another depository 
institution, the acquiring institution wUl 
not inherit the exception provided by 
9 362.3(b)(4). 

Change in control has been in effect 
defined to include the above four types 
of transactions or events. The 
"deffnition" has been broadly fashioned 
in light of the general policy embodied 
in section 24(c) and section 24(f)(1) of 
the FDl Act that equity investments 
which are not permissible for national 
banks are not appropriate investments 
for insured state banks. Although 
Congress enacted a limited exception 
for certain banks. Congress also 
indicated that the exception ceases to 
apply whenever control of an eligible 
bank no longer resides with the same 
person or entity that controlled the bank 
on December 19.1991. In light of the 
broader Congressional action to 
generally prohibit equity investments, it 
would seem appropriate to broadly 
define the universe of events that are 
considered to constitute a change in 
control. 

Comment is requested on the 
propriety of including the four types of 
transactions or events as transaction or 
events that terminate the availability of 
the exception. Does the reference to 
section 3 of the Bank Holding Company 
Act. or any of the other identified 
events, cause some transactions to be 
considered a change in control that do 
not warrant inclusion? 

If an insured state bank undergoes a 
change in control within the meaning of 
the proposal or the bank converts its 
charter, and thus is no longer able to 
take advantage of the exception, the 
bank cannot make any addiitional 
investments in listed stock or registered 
shares. Under the proposal, however, 
the bank is not required to divest its 
existing investments unless the FDIC 
determines that retaining the 
investments will adversely affect the 
bank's safety and soundness and the 
FDIC has issued an order requiring the 
bank to divest the stock and/or shares 
pursuant to the authority of section 
24(f)(7) or section 8 of the FDl Act (See 
9 362.3(d)(3)). The fact that the FDIC has 
not taken such action, however, does 


not preclude the bank's appropriate 
banking agency (when that agency is an 
agency other than the FDIC) from taking 
steps to require divestiture of the stock 
and/or shares. 

3. Divestiture of Prohibited Equity 
Investments 

Requirement to Divest 

Any equity investment acquired prior 
to December 19.1991 that is not of a 
type, or in an amount that is permissible 
for a national bank, and which does not 
fall within one of the exceptions of this 
proposed rulemaking, must be divested 
as quickly as prudently possible but in 
no event later than December 19,1996. 
Although the FDIC is required by statute 
to see that a bank divests any prohibited 
equity investment as quickly as 
prudently possible, it is not the 
responsibility of the FDIC to determine 
exactly how an institution will 
accomplish the divestiture. The FDIC is. 
however, the final arbiter of when 
divestiture can be prudently 
accomplished. It is clear that it would 
not be prudent to hold equity 
investments that are subject to 
divestiture arbitrarily until the final 
divestiture date without adequate 
documentation as to the reasons that 
prolonging the divestiture program 
would be prudent. The FDIC will review 
a bank's plan for divestiture and take 
such action as may be appropriate if the 
plan does not allow for ^vestiture as 
quickly as can be prudently possible. 

Under the proposal SAIF member 
state banks that hold an equity 
investment which was subject to 
divestiture pursuant to 9 333.3 of the 
FDlC's regulations and which is also 
subject to divestiture under this 
proposal are not allotted until 1996 to 
complete divestiture. In such a case, the 
equity investment must be divested as 
quickly as prudently possible but in no 
event later than July-4,1994 or any 
earlier date established by a divestiture 
plan that was filed with and approved 
by the FDIC pursuant to 9 333.3. The 
FDIC believes that it is inappropriate to 
allow such institutions a longer time to 
accomplish divestiture as it has been 
established that the institutions can 
prudently accomplish divestiture in 
advance of December 19.1996. It would 
also be an inappropriate diversion of the 
FDlC's resources to revisit the question 
of divestiture of these assets. 

Divestiture Plan 

The proposal requires any insured 
state bank that is required to divest an 
equity investment to submit a 
divestiture plan with the regional 
director for the Division of Supervision 


for the region in which the bank's 
principal office is located not later than 
60 days from the effective date of the 
regulation. An insured state bank that is 
required to submit a divestiture plan 
which shall describe the obligor, type, 
amount, book and market values 
(estimated or known) of the equity 
investments subject to divestiture as of 
the bank's most recent call report date 
prior to the filing; set forth the bank's 
plan to comply with the divestiture 
period; describe the anticipated gain or 
loss, if any. from the divestiture of the 
investmentfs) and the impact on the 
bank's capital; and include a copy of a 
resolution by the bank's board of 
directors or board of trustees 
authorizing the filing of the divestiture 
plan. The regional director may request 
additional i^ormation as deemed 
appropriate. 

It is the FDlC's intent to review each 
plan for the purpose of determining 
whether or not the insured state bank 
that filed the plan can prudently divest 
the equity investments in question in a 
more expeditious fashion than that 
contemplated under the plan filed with 
the regional office. The proposal 
specifically provides that an insured 
state bank that has filed a divestiture 
plan may act in accordance with its plan 
until such time as the bank is informed 
in writing by the appropriate FDIC 
official that the plan is unacceptable. 

Retention of Equity Investments During 
Divestiture Period 

Upon review of the divestiture plan 
and such additional information as 
requested by the regional director, and 
at any time during the divestiture period, 
the FDIC may impose such conditions 
and restrictions on the retention of the 
equity investments as the FDIC deems 
appropriate including requiring 
divestiture in advance of December 19. 
1996. It is contemplated that the FDIC 
will communicate in writing its 
objection or nonobjection to the bank's 
divestiture plan. The FDlC's decision 
concerning the adequacy of the 
divestiture plan will be based on the 
information presented. As subsequent 
events may alter the continued validity 
of the FDICs original determination, any 
nonobjection on the part of the FDIC 
will typically be conditioned upon the 
continued validity of any assumptions 
upon which the plan is based, the 
continued vitality of the bank in 
question, and the continuation of facts 
and circumstances existing at the time 
the nonobfection was communicated. 
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4. Notice and Approval of Intent to 
Invest in Listed Common or Preferred 
Stock or Shares of Investment Company: 
Divestiture of Stock or Shares in Excess 
of 100% of Capital 

Requirement to File Notice and Receive 
FDIC Approval 

Section 362.3(d) of the proposal 
provides that no insured state bank may 
acquire or retain listed stock or 
registered shares pursuant to the 
exception set out in S 362.3(b)(4) unless 
the bank files a one-time notice with the 
FDIC of its intent to take advantage of 
the exception and the FDIC determines, 
after reviewing the notice, that retaining 
the listed stock or registered shares the 
bank presently holds, and acquiring 
listed stock or registered shares in the 
future, will not present a significant risk 
to the deposit insurance fund of which 
the bank is a member. (The definition of 
"significant risk to the fund" is 
discussed in paragraph #1 above.) Until 
the FDIC has made its determination, a 
bank may retain the listed stock or 
shares that it lawfully held on December 
19.1991 (provided those investments do 
not exceed 100 percent of the bank’s tier 
one capital). The bank may not, 
however, make any new investments in 
listed stock or registered shares until the 
bank receives the FDIC’s approval. 

Content of Notice 

Section 362.3(d)(2) of the proposal 
provides that the one-time notice must 
be filed with the FDIC regional director 
for the Division of Supervision for the 
region in which the bank’s principal 
office is located. The notice can be in 
the form of a letter or any other form 
convenient to the bank but it must 
contain the following information: 

(1) A description of the listed stock 
and/or shares held by the bank as of 
December 19.1991 and the book and 
market value of the stock or shares; 

(2) The highest dollar amount of the 
bank's investments in listed stock and/ 
or shares during the period from 
September 30.1990 to November 26. 

1991; 

(3) A description of the bank’s funds 
management policies including a 
discussion of how investments in listed 
stock or registered shares relates to the 
objectives of those policies; 

(4) A description of the bank's 
investment policies including a 
discussion of the extent to which those 
policies limit concentrations in listed 
stock or registered shares, set an 
aggregate limit on such investments, 
and/or deal with the sale of the 
investments in light of market 
conditions; 


(5) A discussion of how the quality of 
the bank’s existing investments was 
determined and how the bank will judge 
the quality of future investments; and 

(6) Such other information as 
requested by the regional director. 

The notice must be accompanied by a 
resolution of the bank’s boai^ of 
directors or trustees authorizing the 
filing of the notice. For the purposes of 
supplying the information required by 
item #2, the notice must set out the 
highest dollar amount of the bank's 
investment during the period in listed 
stock calculated as a percentage of the 
bank’s tier one capital as reported in the 
bank's call report for the quarter in 
which the high dollar investment 
occurred; the highest dollar amount 
during the period of the bank's 
investment in registered shares 
calculated as a percentage of the bank’s 
tier one capital as reported in the bank’s 
call report for the quarter in which the 
high dollar investment occurred; and the 
total combined percentage of the 
foregoing. 

The FDIC is of the opinion that the 
information listed in § 362.3(d)(2) is the 
minimum information necessary in order 
for the FDIC to properly evaluate 
whether the retention of the bank’s 
existing investments in listed stocks 
and/or registered shares, and the 
continued exercise of the bank’s 
grandfathered investment authority, 
may pose a significant risk to the 
deposit insurance fund. Comments are 
requested on the appropriateness of the 
requested information; what burden, if 
any, is entailed by the notice as 
proposed; and what information in 
addition to or in lieu of that which is 
proposed should be included in the 
notice. 

FDIC Determination 

Section 362.3(d)(3) of the proposal. 
"FDIC Determination", sets out the 
standard against which the FDIC will 
evaluate notices filed pursuant to 
paragraph (d)(1), i.e., whether there is a 
significant risk to the fimd posed by the 
exercise of the grandfathered 
investment authority. It also indicates 
that the FDIC may condition or restrict 
approval as necessary or appropriate 
and provides that the FDIC may require 
the notifying bank to divest some or all 
of its investments in listed stock and/or 
registered shares. If, upon a review of 
the notice, it is determined that the 
exercise of the grandfathered 
investment authority poses a significant 
risk to the fund, the notice will not be 
approved. The FDIC may, however, 
approve the notice subject to whatever 
conditions or restrictions are reasonably 


necessary to prevent that risk from 
occurring. 

The recitation that the FDIC may 
impose conditions or restrictions in 
connection with an approval is nothing 
more than a restatement of the FDIC’s 
existing implied authority to take such 
action. Insured state banks should note 
in this regard that section 24(i] of the 
FDI Act specifically provides that 
nothing in section 24 shall be construed 
as limiting the authority of the FDIC to 
impose more stringent conditions. Nor 
does section 24 limit the authority of the 
FDIC to take cease-and-desist action 
against any insured state bank in the 
event the exercise of its grandfathered 
investment authority is found to 
constitute under the circumstances an 
unsafe and unsound banking practice. 

Divestiture of listed stock and/or 
registered shares may be ordered if the 
FDIC has reason to believe that 
retention of the investments in question 
will have an adverse effect on the safety 
and soundness of the notifying bank. 
Divestiture is not limited to investments 
held by the bank at the time it files its 
notice. If the FDIC grants approval for 
an insured state bank to make 
investments pursuant to § 362.3(b)(4), 
and it is determined at any time after 
the approval is given that the retention 
of listed stock and/or registered shares 
acquired pursuant to that approval 
poses a safety and soundness risk to the 
bank, the FDIC may require the 
divestiture of any of the investments. 

The FDIC may deny a bank’s 
application to fully exercise the 
grandfathered investment authority 
otherwise available to it under section 
24(f)(2) of the FDI Act and § 362.3(b)(4) 
of the proposal but grant approval to 
make and retain investments in listed 
stock and/or registered shares to a 
lesser extent than the highest level of 
such investments made by the bank 
during the relevant period. If the FDIC 
does so, the bank must divest existing 
investments in excess of the level the 
FDIC approves as quickly as prudently 
possible but in no event later than 
December 19,1996. A divestiture plan 
must be filed with the FDIC no later 
than 60 days after the bank receives 
notice that approval to retain its existing 
investments was not granted. The 
divestiture plan must contain the 
information specified in $ 362.3(c)(3) of 
the proposal. 

Insured state banks should note that 
they may not lawfully acquire any 
additional listed stock or registered 
shares until the FDIC has rendered its 
determination and granted its approval. 
(See section 24(f)(6)). The FDIC 
recognizes that section 24 contemplates 
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that notices normally will be reviewed 
and a determination will be made %idlhia 
60 days. It is therefore the FDlCs 
intention to respond to the notices 
within 60 days to the extent practicable. 

However* * the FDIC has concluded 
that the 60-day period in paragraph 
(n(6)(B) of section 24 does not allow a 
bank to make additional investments if 
the FDIC does not respond before 
expiration of the 60-day period from the 
FDICs.receipt of the notice. Paragraph 
(f)(6) is captioned. ''Notice and 
Approval" [emphasis added] which 
contemplates affirmative approval by 
the FDIC* In addition* paragraph (f)(6l 
does not expressly indicate the bank 
may proceed in the absence of a 
determination by the FDIC within the 
60-day period.* nor does it require that 
the FDIC "shall'’ or “must” make a 
determination within the 60-day 
period.'® 

Neither the earlier provision found in 
RR. Rep. No. 102-330 nor the statute as 
enacted expressly specifies a 
consequence for any failure by the FDIC 
to act within the 60^ay period A well- 
recognized rule unifor^y applied by the 
courts holds that 

A statatory time period is not mandatory 
unless it both expressly requires an agency or 
pubUc of&cial to act within s particular time 
period and specifies a consequence for failure 
to comply with the provision." 


* An earlier version oi the provieion was iimpty 
entitled *‘Notic8 of Paragraph (2) Activities'*. The 
word **approvar* was sobsequently added to the 
title. H.R. Refx No. 102-330. lOZd Cong., let Seas., at 
55 (Nov. 19.1991). 

* The language of paragraph (f)(e> as enacted 
standa in clear contrast with the Language found in 
H.R. Rep. No. 102-330. The earlier version provided 
a bank could engage in any investment activity 
pursuant to paragraph (2) only tf nottca were fUed 
and “the Coiporation has not detennuwd. withia 60 
days of receiving such notice'* [emphasis added] 
that the Investment could pose a si^lRcant risk to 
the appropriate insurence hind. Under the earlier 
version, one might argue that failure of the FDIC to 
act within SO days satisfied the second of the two 
elements of the provision, thus a bank could 
proceed with its investments as notice had been 
tiled and the FDIC bad not determined within 00 
days of receipt of the notice that there Is e risk to 
the fund. However, the above language wet not 
enacted. 

Paragraph (fK6) thus stands in contrast to other 
provisions of the PDI Act end other federal statutes, 
which (a) dearly provide a set time period in whicfa 
the FDIC must set on e notice, end (b) provide that 
failure to act cuts off the FDlCs abUi^ to object to 
the conduct or activity which is the subject of the 
notice (absent some other independent authority to 
do so). (See. for example ssctioo 7(j) of the PDI Act 
(12 U.S.C. ldl7(j)], section 32 of the PDI Act [12 
U.S.C 16311). and 12 U.&a 320«(8)]. 

* ‘ Fort Worth National Carp. v. Federal Savings 
and Loan [asurance Carp., 469 P.2d 47.58 (Sth Qr. 
1972). See eg.. Mayor's Office of Employ v. U.S. 
Dept of Labor, 775 PAl 196. 201 (7th Or. 1985): St 
Regis Mohawk THbs, New York v. Brock 

37.41 (2d Cir. 1985); Thomas v. Barry, 729 f .2d 1489. 
1470 XL 5 (DXl Qr. 1994); Marshall v. Local Union 


The FDIC Board of Directors has 
followed this rule.'* 

The FDIC has therefore concluded 
that section 24(f)(6) does not requ^ the 
FDIC to act with^ the 60-day period. 
Although the FDIC is not required by 
law to do so. it U the FDlC's intent to 
respond to notices filed pursuant to 
§ 362.3(d) within 60 days of receipt of 
the notice. 

Maximum Permissible Investment 

Section 362.3(d)(4) of the proposal 
“Maximum Permissible Investment", 
sets out the maximum investment in 
listed stock and/or registered shares 
that an insured state bank can make 
under $ 362.3(b)(4}* i.e., the highest 
amount of investment pennitted by the 
statute that the FDIC can allow should it 
approve the bank's notice Bled under 
S 362.3(dKl). Under i 36Z.3(d)(4) of the 
proposal an insured state ba^'s 
investments in listed stock pursuant to 
the exception contained in i 362.3(b)(4) 
may not exceed the highest level of 
investment that the bank made during 
the period from September 30,1900 to 
November 26,1991 expressed as a 
percentage of the bank's tier one capital 
as reported for the quarter in which the 
high investment occurred. Likewise, an 
insured state bank’s investment in 
registered shares may not exceed the 
hipest level of investment the bank 
made during that period expressed as a 
percentage of the bank's tier one capital 
as report for the quarter in which the 
high investment occurred. In no event 
may the aggregate of the bank's 
investments in listed stock and 
registered shares exceed 100 percent of 
the bank's tier one capital. 

The bank’s investment in listed stock 
is treated separately from its investment 
in registered shares thus, the bank is 
allotted two limits, the aggregate of 
which cannot exceed 100 percent of the 
bank’s tier one capital If for example, 
the bank's highest investment in listed 
stock over the period represented 45 
percent of the bank’s tier one capital 
the maximum permissible investment in 
listed stock that the FDIC may allow is 
45 percent of tier one capital. If the bank 
had not made or maintained any 
investments in registered shares during 
the period, the FDIC cannot permit 
future investments in registered shares. 

If the FDIC determines that a 
significant risk will be posed to the 


No 1374. Int Ass'n of Mach.. 568 F.ad 13511357 
(9tk Qr. 1977); Usery v. Whitin Mach. Works, Inc., 
554 ?2d 498. 501 (Isl Cir. 1977); and Maryland 
CasuaHy Co. v. Cardillo. 99 P.2d 432.434 (X>.C Qr. 
1938). 

FDIC Docket No. 86^«3k. par. 8111. A.-1205 
Uanufkry Vk 1998). 


deposit insurance fund if the FDIC 
approves (1) the retenlioir of existing 
investments in listed stock and/or 
registered shares, and (2) the continued 
or future investment in such stock and/ 
or shares to the maximum possible 
investment the FDIC may set a lower 
percentage of the bank's tier one capital 
as the bank's maximum permissible 
investment 

Once the FDIC has determined the 
bank's permissible maximum 
investment, investments in listed stock 
and/Of registered shares may be made 
in future only if the new investment 
when added to outstanding investments, 
does not cause the bank to exceed the 
permissible maximum percentage of the 
bank's tier one capital as reported on 
the bank's call report for the period 
immediately preceding the investment. 

In short the bank Is not limited to the 
highest dollar amount of the investment 
that it made during die period from 
September 30,1990 to November 26, 

1991. The permissible maximom 
percentage is set biised upon that 
amount, however, the percentage, once 
determined, is used with reference to the 
bank's tier one capital at the time an 
investment is made. What is more, if the 
investment when made is within the 
maximum permissible investment 
percentage, the investment will not be 
consider^ to be in violation of the 
bank's tier one capital later declines. 

The FDIC reco^izes in proposing 
S 362.3(dH4) as drafted that there are 
many possibilities to choose horn In 
deciding when to measure capital for 
purposes of applying the grandfather 
provided for by ffie statute for listed 
stocks and registered shares. Comment 
is specificany requested on alternative 
ways that the relation mi^t do so and 
the pro’s and con’s of thoee alternatives. 
Additionally, comment is specifically 
requested on whether or not the 
regulation should measure the 
inveetment as a percentage of total 
capital as oppos^ to tier one capital 

Diverstiture of Excess Stock or Shares 

Section 24(f)(4) of the FDI Act 
provides a transition period during 
which an insured state bank is required 
to divest any stock and/or shares that it 
held at of December 19,1991 in excess 
of 100 percent of the bank's capital. 
Section 3d2.3(d)(5) of the proposal sets 
out the diverstiture requirement and, as 
provided by the statute, indicates that 
the excess must be diversted by at least 
in each of the three years beginning 
on December 19i, 1991. The proposal 
indicates that the excess is to be 
determined by looking to the bank's tier 
one capital as measured on December 
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19.1991. (Tier one capital as measured 
in the bank's Decem^r 31,1991 call 
report may be used if it is more 
convenient to do so.) 

Insured state banks are required to 
reduce the excess to a level that is no 
greater than 100 percent of the bank's 
tier one capiul by December la 1994 if 
the maximum permissible investment 
set by the FDIC in connection with a 
notice filed pursuant to ( 302.3(d)(1) is 
100 percent of tier one capital. Insured 
state banks that have such an excess 
are presently subfect to the diverstiture 
requirement and should have already 
divested Vii of the excess or be planning 
to divest Vi of the excess prior to 
December 19.1992. The requrement to 
divest at least Vi of the excess each year 
is waived if divesting a lesser amount 
will reduce the bank's outstanding 
investment to 100 percent of the bank's 
current tier one capital. Banks for which 
the FDIC has set a maximum 
permissible investment that is lower 
than 100 percent of tier one capital, must 
submit a diverstiture plan with the FDIC 
regional office within 60 days of being 
so informed. Such excess investment 
must be divested as quickly as 
prudently possible but in no event later 
than December 19.1998, 

5. Notification of Exempt Insurance 
Activities 

Section 362.4 of the proposal directs 
any Insured state bank that was 
lawfully providing insurance as 
principal on November 21.1991. or 
which has a subsidiary that was 
lawfully providing insurance as 
principal on that date, to provide certain 
information concerning those activities 
to the FDIC regional director. The 
information is being requested so that 
the FDIC will be able to monitor 
compliance with § 362.3(b)(7) of the 
proposal. The information may be 
submitted in letter form. 

6. Delegation of Authority 

Under the proposal the authority to 
review and act on divestiture plans as 
well as the authority to approve or deny 
notices filed concerning "grandfathered" 
equity investments is delegated to the 
Director of the Division of Supervision. 
The Director may in turn, where 
confirmed in writing, delegate that 
authority to any associate director of the 
Division of Supervision or the 
appropriate regional director or deputy 
regional director. 

Regulatory Flexibility Analysis 

The Board of Directors has concluded 
after reviewing the proposed regulation 
that the regulation, if adopted, will not 
impose a signiBcant economic hardship 


on small institutions. The proposal does 
not necessitate the devleopment of 
sophisticated recordkeeping or reporting 
systems by small institutions nor will 
small institutions need to seek out the 
expertise of specialized accountants, 
lawyers, or managers in order to comply 
with the regulation. The Board of 
Directors therefore hereby certiBes 
pursuant to section 605 of the Regulatory 
Flexibility Act (5 U.S.C. 605) that the 
proposal, if adopted, will not have a 
signiBcant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act (5 U.S.C 601 et. seq.). 

List of Subjects in 12 CFR Part 362 

Administrative practice and 
procedure, Authority delegations 
(Government agencies). Bank deposit 
insurance. Banks, banldng. Insured 
depository institution. Investments. 

In consideration of the foregoing, the 
FDIC hereby proposes to amend chapter 
m. title 12 of the Code of Federal 
Regulatiions by adding a new Part 362 to 
read as follows; 

PART 362—ACTIVITIES AND 
INVESTMENTS OF INSURED STATE 
BANKS 

Sec. 

362.1 Purpose and scope. 

362.2 Definitions. 

362.3 Equity investments. 

362.4 Notification of exempt insurance 
activites. 

362.5 Delegation of authority 

Authority; 12 U.S.C. 1816.1818.1819(tenth). 
1831a. 

S 362.1 Purpose and scope. 

The purpose of this part is to 
implement the provisions of section 24 
of the Federal Deposit Insurance Act (12 
U.S.C. 1831a) which sets forth certain 
restrictions and prohibitions on the 
activities and investments of insured 
state banks. In addition, consistent with 
the overall purpose of section 24. it is 
the intent of this part to ensure that 
activities and investments undertaken 
by insured state banks do not present a 
risk to either of the deposit insurance 
funds, are safe and sound, are consistent 
with the purposes of federal deposit 
insurance, and are otherwise consistent 
with law. 

§362.2 Oefimtlona. 

For the purposes of this section, the 
following definitions shall apply: 

(a) Company shall mean emy 
corporation, partnership, business trust, 
association, joint venturo, pool, 
syndicate or other similar business 
organization. 


(b) Control shall mean the power to 
vote, directly or Indirectly, 25 per 
centum or more of any class of the 
voting stock of a company, the ability to 
control in any manner the election of a 
majority of a company’s directors or 
trustees, or the ability to exercise a 
controlling influence over the 
management and policies of a company. 

(c) An insured state bank wil be 
considered to convert its charter if the 
bank undergoes any transaction which 
causes the bank to operate imder a 
different form of charter than that under 
which It operated as of December 19. 
1991. 

(d) Depository institution means any 
bank or savings association. 

(e) Equity interest in real estate 
means any form of direct or indirect • 
ownership of any interest in real 
property, whether in the form of an 
equity interest, partnership, joint 
venture or other form, which is 
accounted for as an investment in real 
estate or real estate joint ventures under 
generally accepted accounting principles 
or is otherwise determined to be an 
investment in a real estate venture 
under Federal Financial Institutions 
Examination Council Call Report 
Instructions. The term shal include, for 
example, real estate acquisition, 
development or construction 
arrangements which are accounted for 
as direct investments in real estate or as 
real estate joint ventures in accordance 
with generally accepted accounting 
principles, and any other loans secured 
by re^ estate or advanced for real 
estate acquisition, development or 
investment purposes if the insured state 
bank in substance has virtually the 
same risks and potential rewards as an 
investor in the borrower's real estate. 
The phrase equity interest in real estate 
does not include the following: 

(1) An interest in real property that is 
used or intended to be used by the 
insured state bank or its subsidiaries as 
offices or related facilities for the 
conduct of its business or future 
expansion of its business: 

(2) An interest in real property that is 
acquired in satisfaction of debts 
previously contracted for in good faith 
or acquired in sales under judgments, 
decrees or mortgages held by the 
insured state bank or acquired under 
deed in lieu of foreclosure provided that 
the property is not intended to be held 
for real estate investment purposes and 
is not held longer than the shorter of any 
time limit on holding such property set 
by applicable state law or regulation or 
the time limit on holding such property 
that is applicable by statute or 
regulation for a national bank; and 
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(3) Interests in real property that are 
primarily in the nature of charitable 
contributions to community 
development corporations provided that 
the contribution to any one community 
development corporation does not 
exceed 2 percent of the bank’s tier one 
capital and the bank’s total contribution 
to all such corporations does not exceed 
5 percent of the bank’s tier one capital. 

(f) Equity investment means any 
equity security as defined in § 362.2(g]; 
any partnership interest;*any equity 
interest in real estate as defined in 

§ 362.2(e); and any transaction which in 
substance fails into any of these 
categories even though it may be 
structured as some other form of 
business transaction. 

(g) Equity security means any stock, 
cerlificate of interest or participation in 
any profit-sharing agreement, collateral- 
trust certificate, preorganization 
certificate or subscription, transferable 
share, investment contract, or voting- 
tust certificate; any security 
immediately convertible at the option of 
the holder without payment of 
substantial additional consideration into 
such a security; any security carrying 
any warrant or right to subscribe to or 
purchase any such security; and any 
certificate of interest or participation in, 
temporary or interim certificate for, or 
receipt for any of the foregoing. The 
term equity security does not include 
any of the foregoing if it is acquired 
through foreclosure or settlement in lieu 
of foreclosure. 

(h) Equity investment permissible for 
a national bank shall be understood to 
refer to an equity investment expressly 
authorized for national banks under the 
National Bank Act (12 U.S.C. 21 et seq.) 
or any other statute; regulations issued 
by the Office of the Comptroller of the 
Currency; or any order or formal 
interpretation issued by the Office of the 
Comptroller of the Currency. 

(i) Insured state bank shall mean any 
state bank insured by the Federal 
Deposit Insurance Corporation (FDIC) 
whether or not a member of the Federal 
Reserve System and any insured branch 
of a foreign bank that is not a federal 
branch. 

(j) Lower income means income that 
is less than or equal to the median 
income for the area in which the 
qualified housing project is located as 
determined by state or federal statistics. 
The "area” in which a housing project is 
located shall be understood to refer to 
the relevant Metropolitan Statistical 
Area (MSA) in which the project is 
located if the project is located within 
an MSA. If the project is not located in 
an MSA, the median income of the 
“area” in which the project is located 


shall be understood to refer to the 
median income of the state or territory 
in which the project is located exclusive 
of the designated MSA’s. 

(k) National securities exchange 
means a securities exchange that is 
registered as a national securities 
exchange by the Securities and 
Exchange Commission pursuant to 
section 6 of the Securities Exchange Act 
of 1934 (15 U.S.C. 78f) and the National 
Market System, i.e., the top tier of the 
National Association of Securities 
Dealers Automated Quotation System 
(NASDAQ). 

(l) Residents of the state shall be 
understood to include companies or 
partnerships incorporated in, organized 
under the laws of, licensed to do 
business in, or having an office in the 
state. 

(m) Significant risk to the deposit 
insurance fund shall be understood to 
be present whenever it is likely that any 
insurance fund administered by the 
FDIC may suffer any loss whatever. 

(n) Subsidiary menas any company 
directly or indirectly controlled by an 
insured state bank. 

(o) Tier one capital shall have the 
same meaning as set forth in part 325 of 
this chapter in the case of an insured 
state nonmember bank and, in the case 
of an insured state member bank, shall 
have the same meaning as set forth in 
regulations defining the term tier one 
capital as adopted by the bank's 
appropriate federal banking agency. 

(p) Well-capitalized insured state 
bank shall mean an insured state bank 
which has a ratio of total capital to risk- 
weighted assets of not less than 10.0 
percent; a ratio of Tier 1 capital to risk- 
weighted assets of not less than 6.0 
percent; a ratio of Tier 1 capital to total 
book assets of not less than 5.0 percent; 
and which has not been notified by its 
appropriate Federal banking agency that 
it is in a "troubled condition” as that 
term is defined by the appropriate 
Federal banking agency in its 
regulations implementing section 32 of 
the Federal Deposit Insurance Act. For 
the purposes of this definition, the terms 
“risk-weighted assets,” “total capital,” 
and “total book assets” shall have the 
respective meaning prescribed in 
regulations issued by the appropriate 
Federal banking agency. In order to be 
considered well-capitalized, an insured 
state bank must meet the above 
requirements exclusive of the bank’s 
investment in any department of the 
bank, and any subsidiary of the bank, 
that engages in any activity that is not 
permissible for a national bank. An 
insured state bank that has been 
required pursuant to an order, capital 
directive, or consent agreement to raise 


its capital to a level higher than the 
capital levels set out above (exclusive of 
any investment in a subsidiary or 
department described above) will not be 
considered to be “well-capitalized” 
unless the higher capital levels are met. 
The bank’s “investment” in its 
subsidiary will be considered to equal 
the amount invested in the subsidiary’s 
equity securities plus any debt issued by 
the subsidiary that is held by the bank. 
The bank’s investment in a department 
will be considered to equal the total of 
any funds transferred to the department 
which is represented on the 
department’s accounts and records as 
an accounts payable, a liability, or 
equity of the department except that 
transfers of funds to the department in 
payment of services rendered by the 
department will not be considered an 
investment in the department, 

§ 362.3 Equity investments. 

(a) Prohibited investments. No 
insured state bank may directly or 
indirectly acquire or retain any equity 
investment of a type, or in an amount, 
that is not permissible for a national 
bank. 

(b) Exceptions —(1) Majority owned 
subsidiaries. An insured state bank is 
not prohibited from acquiring or 
retaining a majority interest in a 
subsidiary. If the FDIC denied an 
application by a Savings Association 
Insurance Fund (SAIF) member state 
bank for permission to acquire or retain 
the majority interest in a subsidiary 
pursuant to § 333.3 of this chapter, this 
exception does not apply. If the denial 
concerned an application for permission 
to retain the investment, the SAIF 
member state bank must divest its 
interest in the subsidiary in accordance 
with whatever conditions and 
restrictions are set forth in the FDIC’s 
order denying the application. 

(2) Qualified housing projects, (i) 
Subject to the limitation contained in 
paragraph (b)t2)(ii) of this section, an 
insured state bank is not prohibited 
from investing as a limited partner in a 
partnership the sole purpose of which is 
direct or indirect investment in the 
acquisition, rehabilitation, or new 
construction of a qualified housing 
project. A qualified housing project shall 
be understood to mean residential real 
estate intended to primarily benefit 
lower income persons throughout the 
period of the bank’s investment. 

(ii) Investments described in 
paragraph (b)(2)(i) of this section may 
only be made if the equity investment, 
when aggregated with any existing 
equity investment in such a partnership 
or partnerships, does not exceed 2 
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percent of the bank's total assets as 
reported on the bank's most recent 
consolidated report of condition. 

(3) SaviTTgs bank life insurance. 
Unless it is otherwise found to pose a 
sig^icant risk to the insurance fund of 
which the bank is a member, an insured 
state bank located in Massachusetts. 
New York, or Connecticut is not 
prohibited from owning stock in a 
savings bank life insurance company 
provided that the savings bank life 
insurance company prominently 
discloses to purchasers of life insurance 
policies, annuities, and other insurance 
products that the policies, annuities and 
other products offered to the public are 
not insured by the FDIC, are not 
obligations of, and are not guaranteed 
by, any insured state bank. The 
following or a similar statement will 
satisfy this requirement: "This [policy, 
annuity, insurance product] is not a 
federally insured deposit and is not an 
obligation of, nor is it guaranteed by. 
any federally insured bank." 

(4) Common or preferred stock: shores 
of investment companies, (i) To the 
extent permitted by the FDIC, and 
subject to the requirements of paragraph 
(d) of this section, an insured state bank 
that is located in a state which as of 
September 3a 1991 authorized 
investment in: 

(A) (i) Common or preferred stock 
listed on a national securities exchange 
(listed stock); or 

(2) Shares of an investment company 
registered under the Investment 
Company Act of 1940 (15 U.S.C. 80a-l, et 
seq.) (registered shares); and 

(B) Which during any time in the 
period beginning on September 30,1990 
and ending on November 26.1991 made 
or maintained an investment in such 
listed stock or registered shares, may 
retain whatever listed stock or 
registered shares that were lawfully 
acquired or held prior to December 19, 
1991, and continue to acquire listed 
stock or registered shares. 

(ii) The exception provided for by 
paragraph (b)(4](i) of this section shall 
cease to apply to any insured state bank 
if the bank converts its charter, the bank 
undergoes any transaction for which a 
notice is required to be filed under 
section 7(j) of the Federal Deposit 
Insurance Act (12 U.S.C 1817(j)). the 
bank undergoes any transaction subject 
to section 3 of the Bank Holding 
Company Act (12 U.S.C 1842), control of 
the bank's parent company changes, or 
the bank is merged into another 
depository institution. In such event the 
insured state bank may not make any 
additional investments pursuant to the 
exception provided for by paragraph 
(b)(4)(i) of this section. The bank is not 


prohibited under this section from 
retaining its existing investments 
provided that the FDIC does not order 
divestiture under paragraph (d)(3) of this 
section or section 8 of the Federal 
Deposit Insurance Act (12 U.S.C. 1818). 

(5) Stock of company that provides 
director and official liability insurance. 
An insured state bank is not prohibited 
from acquiring up to 10 percent of the 
votii^ stock of a company that solely 
provides or reinsures directors', 
trustees', and officers' liability insurance 
coverage or bankers' blanket bond 
group insurance coverage for insured 
depositoiy institutions. 

(6) Shares of depository institutions. 
An insured state bank is not prohibited 
from acquiring or retaining the voting 
shares of a depository institution if the 
institution engages only in activities 
permissible for national banks; the 
institution is subject to examination and 
regulation by a state bank supervisor, 20 
or more depository institutions own 
voting shares of the institution but no 
one institution owns more than 15 
percent of the shares; and the 
institution's voting shares (other than 
directors' qualifying shares or shares 
held under or acquired through a plan 
established for the benefit of the officers 
and employee) are owned only by 
depository institutions. 

(7) Interests in insurance subsidiaries. 
(i) A well-capitalized insured state bank 
is not prohibited from retaining after 
December 19.1992 its equity investment 
in a majority owned subsidiary that was 
lawfully providing insurance as 
principal in a state on November 21, 

1991 provided that the activities of the 
subsidiary continue to be limited to 
providing, as principal, insurance of the 
same type provided by the subsidiary as 
of November 21,1991 to residents of the 
state, individuals employed in the state, 
and any other person to whom the 
subsidiary provided insurance as 
principal without interruption since such 
person resided in or was employed in 
the state. In the case of resident 
companies or partnerships, the 
subsidiary's activities must be limited to 
providing insurance to the company's or 
partnership's employees residing in the 
state and/or to providing insurance to 
cover the company's or partnership's 
property located in the state. 

(ii) An insured state bank is not 
prohibited from retaining after 
December 19,1992 its equity investment 
in a title insurance subsidiary provided 
that the bank was required before June 
1,1991 to provide title insurance as a 
condition of the bank's initial chartering 
under state law and none of the 
transactions described in paragraph 


(b](4)(ii) of this section has occurred 
since june June 1,1991. 

(c) Divestiture of prohibited equity 
investments—{[] R^uirement to divest 
Any equity investment acquired prior to 
December 19.1991 that is not of a type, 
or in an amount, that is permissible for a 
national bank, and which does not fall 
within one of the exceptions in 
paragraph (b) of this section, must be 
divested as quickly as prudently 
possible but in no event later than 
December 19,1996. If a SAIF member 
state bank holds an equity investment 
that was subject to divestiture pursuant 
to 5 333.3 of this chapter, and the equity 
investment is subject to divestiture 
under paragraph (c)(1) of this section, 
the equity investment must be divested 
as quickly as prudently possible but in 
no event later than July 4.1994 or any 
earlier date established by a divestiture 
plan that was filed by the bank under, 
and approved by the FDIC pursuant to. 

S 333.3 of this chapter. 

(2) Requirement to file divestiture 
plan. Any insured state bank that is 
required by paragraph (c)(1) of this 
section to divest an equity investment 
must submit a divestiture plan with the 
regional director for the Division of 
Supervision for the region in which the 
bank's principal office is located not 
later than 60 days from [insert effective 
date of iinal regulation]. An insured 
state bank that has submitted a plan 
pursuant to this section may proceed to 
act in accordance with that plan unless 
and until it is informed in writing by the 
FDIC that the plan is unacceptable. 

(3) Content of divestiture plan. The 
divestiture plan shall: 

(i) Describe the obligor, type, amount, 
book and market values (estimated or 
known) of the equity investments 
subject to divestiture as of the bank's 
most recent consolidated report of 
condition prior to the filing; 

(ii) Set forth the bank's plan to comply 
with paragraph (c)(1) of this section; 

(iii) Describe the anticipated gain or 
loss (anticipated or realized) if any from 
the divestiture of the investment and the 
impact thereof on the bank's capital 
(including capital ratios before and after 
the sale); 

(iv) Include a copy of a resolution by 
the bank's board of directors or board of 
trustees authorizing the filing of the 
divestiture plan; and 

(v) Such other information as 
requested by the regional director. 

(4) Retention of equity investments 
during divestiture period. Upon review 
of the divestiture plan and such 
additional information as requested by 
the regional director, and at any time 
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during the divestiture period, the FDIC 
may impose such conditions and 
restrictions on the retention of the 
equity investments during the 
divestiture period as the FDIC deems 
appropriate including requiring 
divestiture in advance of December 19, 
1996. 

(d) Notice and approval of intent to^ 
invest in common or preferred stock or 
shares of an investment company; 
divestiture of excess investments. (1) 
Notice and required FDIC 
determination. No insured state bank 
may acquire or retain any listed stock or 
registered shares pursuant to paragraph 
(b)(4] of this section unless the bai^ 
files a 1-time notice with the FDIC 
setting forth the bank's intention to 
acquire and retain the listed stock or 
registered shares and the FDIC has 
determined that acquiring or retaining 
the listed stock or registered shares that 
are the subject of the notice wiU not 
pose a significant risk to the deposit 
insurance fund of which the bank is a 
member. The notice must be filed with 
the regional director for the Division of 
Supervision for the region in which the 
bank's principal office is located. 

(2) Content of notice. The notice shall 
contain: 

(i) A description of the obligor, type, 
amount and book and market values of 
the listed stock and/or registered shares 
held as of December 19.1991; 

(ii) The highest dollar amount of the 
bank's investments in listed stock and/ 
or registered shares between September 
30,1990 and November 26,1991, both in 
the aggregate and individually in each of 
the two categories, expressed as a 
percentage of tier one capital as 
reported in the consolidated report of 
condition for the quarter in which the 
high dollar amount of investment 
occurred; 

(hi) A description of the bank's funds 
management policies and how the 
bank's investments (planned or existing) 
in listed stock and/or registered shares 
relate to the objectives set out in the 
bank's funds management policies: 

(iv) A description of the oank's 
investment policies and a discussion of 
to what extent those policies: 

(A) Limit concentrations in listed 
stock and/or registered shares both by 
issue and by industry; 

(B) Set an aggregate limit on 
Investment in listed stock and/or 
registered shares; and 

(C) Deal with the sale of listed stock 
and/or registered shares in light of 
market conditions; 

(v) A discussion of the parameters 
used to determine the quality of the 
bank's outstanding and proposed 


investments in listed stock and/or 
registered shares as well as future 
investments; 

(vi) A copy of a resolution by the 
board of directors or board of trustees 
authorizing the filing of the notice; and 

(vii) Such additional information as 
deemed appropriate by the regional 
director. 

(3) FDIC determination. Approval of a 
notice filed under paragraph (d)(1) of 
this section will not be granted unless 
the FDIC determines that acquiring and 
retaining the listed stock and/or 
registered shares does not pose a 
significant risk to the insurance fund of 
which the bank is a member. Approval 
may be made subject to whatever 
conditions or restrictions the FDIC 
determines is necessary or appropriate. 
The FDIC may require diverstiture of 
some or all of the investments in listed 
stock or registered shares made during 
the period from September 30,1990 to 
December 19,1991, as well as any 
investments in listed stock or registered 
shares made subsequent to that period if 
it is determined that retention of the 
investments in question will have an 
adverse effect on the sqfety and 
soundness of the bank. 

(4) Maximum permissible investment 

(i) The maximum permissible investment 
in listed stock an insured state bank 
may hold pursuant to paragraph (b)(4) of 
this section may not exceed the highest 
level of investment made by the bank in 
such stock during the period from 
September 3a 1990 to November 2a 
1991 expressed as a percentage of the 
bank's tier one capital as reported by 
the bank in its consolidated report of 
condition for the quarter in which the 
high investment occurred. 

(ii) The maximum permissible 
investment in registered shares an 
insured state bank may hold pursuant to 
paragraph (b)(4) of this section may not 
exceed the highest level of investment 
made by the bank in such shares during 
the period from September 30.1990 to 
November 26,1991 expressed as a 
percentage of the bank's tier one capital 
as reported by the bank in its 
consolidated report of condition for the 
quarter in which the high investment 
occurred. 

(iii) The aggregate maximum 
investment in stock and shares an 
insured state bank may hold pursuant to 
paragraph (b)(4) of this section may not 
exceed 100 percent of the bank's tier one 
capital. 

(iv) Notwithstanding § 362.3(d)(4) (i), 

(ii) and (iii), the FDIC, in response to a 
notice filed under paragraph (d)(1) of 
this section, may set a percentage as the 


maximum permissible investment for 
any insured state bank that is lower 
than that which would otherwise be 
applicable. 

(v) Any acquisition of listed stock or 
registered shares by an insured state 
bank made after December 19.1991 
pursuant to approval of a notice filed 
under paragraph (d)(1) of this section 
may not, when made, exceed the 
maximum permissible investment 
percentage (as set out in the FDIC's 
approval of such notice) of the bank's 
tier one capital as reported on the 
bank's consolidated report of condition 
for the period immediately preceding the 
acquisition. 

(5) Divestiture of excess stock and/or 
shares, (i) An insured state bank that 
held as of December 19,1991 
investments in listed stock and/or 
registered shares in an aggregate 
amount in excess of 100 percent of the 
bank's tier one capital as measured on 
December 19,1991 is prohibited fitim 
retaining the excess listed stock and/or 
registered shares. (Tier one capital as 
reprted on the bank's December 31,1991 
consolidated report of condition may be 
used in lieu of calculating tier one 
capital as of December 19,1991.) Such 
bank's outstanding investment in listed 
stock or registered shares must comply 
by no later than December 19,1994 with 
the maximum permissible investment 
set for the bank by the FDIC in 
connection with the notice filed 
pursuant to § 362.3(d)(1) if the bank's 
maximum permissible investment is 100 
percent of tier one capital. In such event, 
the bank shall divest the excess 
investment by not less than % in each of 
the three years beginning on December 
19,1991, provided however, that the 
bank shall be relieved of the obligation 
to divest at least ^ of its excess 
investment each year if divesting a 
lesser amount will reduce the bank's 
outstanding investment to 100 percent of 
its current tier one capital. If the bank's 
maximum permissible investment set by 
the FDIC is lower than 100 percent of 
tier one capital, paragraph (d)(5)(ii) of 
this section shall apply. 

(ii) If an insured state bank does not 
receive approval in connection with a 
notice filed pursuant to paragraph (d)(1) 
of this section to retain its outstanding 
investment in listed stock and/or 
registered shares, the bank must, as 
quickly as prudently possible but in no 
event later than December 19,199a 
divest the listed stock and/or registered 
shares for which approval to retain was 
denied. The bank must file a divestiture 
plan with the regional director for the 
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Division of Supervision for the region in 
which the bank's principal office is 
located no later than 60 days after the 
bank receives notice that approval to 
retain the inve9tment(8) was denied. The 
divestiture plan shall contain the 
information specihed in paragraph (c)(3) 
of this section. 

§ 362.4 Notification of exempt Insurance 
activities. 

Any insured state bank that was 
lawfully providing insurance as 
principal in a state on November 21, 

1991, and any insured state bank that 
has a subsidiary that was lawfully 
providing insurance as principal in a 
state on November 21.1991. shall submit 
a notice to the regional director for the 
Division of Supervision for the region in 
which the bank's principal office is 
located not later than 60 days from 
[insert effective date of final regulation). 
The notice requirement does not apply in 
the case of an insured state bank 
described in 5 362.3(b)(7)(ii). The notice 
shall contain the following information: 

(a) The name of the bank/or 
subsidiary; 

(b) The state in which the bank is 
chartered; 

(c) If applicable, a recitation of the 
authority for the bank or subsidiary to 
conduct insurance underwriting 
activities; 

(d) The state in which the subsidiary 
is incorporated: and 

(e) A description of the insurance 
policies and other insurance products 
that the bank and/or subsidiary 
provided to the public as of November 
21,1991 in the 8tate(s) identitied in 
paragraphs (b) and (d) of this section. 

§ 362.5 Delegation of authority. 

The authority to review and act upon 
divestiture plans submitted pursuant to 
§ 362.3(c)(2) as well as the authority to 
approve or deny notices filed pursuant 
to § 362.3(d) is delegated to the Director, 
Division of Supervision, and where 
confirmed in writing by the Director, to 
an associate director. Division of 
Supervision or the appropriate regional 
director of deputy regional director. 

By Order of the Board of Directors. 

Dated at Washington. D.C. this 16th day of 
June, 1992. 

Federal Deposit Insurance Corporation. 

Hoyle L. Robinson, 

Executive Secretary. 

[FR Doc. 92-15361 Filed 7-6-92; 8:45 am) 

BILUNQ code 6714-01-«I 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Part 1 
[INTL-309-88] 

RIN 154S-AL84 

Determination of Interest Expense 
Deduction of Foreign Corporations 

agency: Internal Revenue Service, 
Treasury. 

ACTION: Rescheduling of public hearing 
on proposed regulations; extension of 
time for related submissions. 

summary: This document reschedules 
the date of the public hearing and 
extends the time for submitting 
comments, requests to speak and 
outlines of oral comments on proposed 
regulations relating to the determination 
of the interest expense deduction of 
foreign corporations engaged in a trade 
or business within the United States. 
DATES: The public hearing has been 
rescheduled for Friday. October 30.1992, 
beginning at 10 a.m. Written comments, 
requests to speak, and outlines of oral 
comments to be presented at the public 
hearing must be received by Friday. 
October 9.1992. 

ADDRESSES: The public hearing will be 
held in the Internal Revenue Service 
Auditorium. Seventh Floor. 7400 
Corridor Internal Revenue Building, 1111 
Constitution Avenue, NW., Washington, 
DC. Send all submissions to: Internal 
Revenue Service. P.O. Box 7604, Ben 
Franklin Station. Attn: CC:CORP:T:R 
[INTlr-309-88). room 5228, Washington, 
DC 20044.. 

FOR FURTHER INFORMATION CONTACT: 

Concerning the regulations, Karl T. 

Walli of the Office of Associate Chief 
Counsel (International) at (202) 56&- 
6264. Concerning the hearing. Bob Boyer 
of the Regulations Unit. Assistant Chief 
Counsel (Corporate), 202-377-9231, (not 
toll-free calls). 

SUPPUEMENTARY INFORMATION: A notice 
of proposed rulemaking and a notice of 
public hearing appearing in the Federal 
Register on Friday, April 24,1992 (57 FR 
15038), announced among other things, 
that written comments with respect to 
the proposed rules were to have been 
received by Thursday, July 23.1992; 
requests to speak (with outlines of oral 
comments) at a public hearing 
scheduled for August 31.1992, were to 
have been received by Monday, August 
10,1992. There has been a change in the 
date of the public hearing and an 
extension of time to submit written 
comments, requests to speak and 
outlines of oral comments. The hearing 


will be held on Friday, October 30,1992, 
beginning at 10 a.m., in the Internal 
Revenue Service Auditorium, Seventh 
Floor, 7400 Corridor, Internal Revenue 
Building, 1111 Constitution Avenue, 
NW., Washington. DC. Written 
comments, requests to speak, and 
outlines of oral comments to be 
presented at the public hearing must be 
received by Friday. October 9.1992. 

Because of controlled access 
restrictions, attendees cannot be 
admitted beyond the lobby of the 
Internal Revenue Building until 9:45 a.m. 

In all other aspects, the details 
regarding the notice of proposed 
rulemaking and the public hearing will 
remain the same. 

By direction of the Commissioner of 
Internal Revenue: 

Dale D. Goode. 

Federal Register Liaison Officer, Assistant 
Chief Counsel (Corporate). 

[FR Doc. 92-16023 Filed 7-8-92; 8:45 am] 
BILUNQ CODE 4S30-01-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
33 CFR Part 117 
[CGD5-92-027] 

Drawbridge Operation Regulations; 
James River, Isle of Wight and 
Newport News, VA 

agency: Coast Guard, DOT. 
action: Notice of proposed rulemaking. 

summary: At the request of the Virginia 
Department of Transportation, the Coast 
Guard is considering adopting new 
regulations that govern the operation of 
the James River Bridge across James 
River, mile 5.0, at Isle of Wight and 
Newport News, Virginia, by eliminating 
bridge openings between the hours of 
6:30 a.m. to 8:30 a.m. and 4 p.m. to 6 p.m.. 
Monday through Friday except Federal 
holidays, year round, except that vessels 
in an emergency shall pass at any time. 
The draw shall open on signal at all 
other times. This action is intended to 
provide for regularly scheduled 
drawbridge openings to help reduce 
motor vehicle traffic delays and 
congestion on the roads and highways 
linked by this drawbridge, while still 
providing for the reasonable needs of 
navigation. 

DATES: Comments must be received on 
or before August 10.1992. 

ADDRESSES: Comments should be 
mailed to Commander (ob). Fifth Coast 
Guard District. 431 Crawford Street. 
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Portsmouth. Virginia 23704-5004. The 
comments received will be available for 
inspection and copying at room 507 at 
the above address between 8 a.m. and 4 
p.m.. Monday through Friday, except 
Federal holidays. 

FOa FURTHER INFORMATION CONTACT: 

Ann B. Deaton, Bridge Administrator. 
Fifth Coast Guard D^trict, (804) 398- 
6222. 

SUPPLEMENTARY INFORMATION: 

Drafting Information 

The drafters of this notice are Bill H. 
Brazier, Project Officer, and LT Monica 
L Lombardi, Project Attorney. 

Discussion of Proposed Rule 

The Virginia Department of 
Transportation has requested that the 
openings of the drawbridge across the 
James River, mile 5.0, at Isle of Wight 
and Newport News. Virginia, be 
restricted to help reduce rush-hour 
highway traffic congestion. Currently, 
the James River Bridge opens for vessel 
traffic on demand. The Coast Guard is 
proposing to restrict the passage of 
vessels during rush hours by eliminating 
bridge openings between the hours of 
6:30 a.m. to 8:30 a.m. and 4 p.m. to 6 p.m., 
Monday through Friday except Federal 
holidays, year round. Vessels in an 
emergency shall pass at any time. The 
draw shall open on signal at all other 
times. 

This bridge is heavily traveled 
throughout the day. A twenty-four hour 
traffic count indicated that peak 
vehicular traffic occurred from 6:30 a.nL 
to 8:30 a.m. and 4 p.m. to 6 p.m., Monday 
through Friday except Federal holidays. 
Draw openings during this period 
caused lengthy highway trifle backups, 
accidents and extensive delays to 
motorists. 

Request for Comments 

Interested persons are invited to 
participate in this rulemaking by 
submitting written conunents or data. 
Persons submitting comments or data 
should include their names and 
addresses, identify the bridge, and give 
reasons for concurrence with or any 
recommended changes to the proposal. 
The Commander. Fifth Coast Guard 
District will evaluate all 
conununications received and determine 
a final course of action on this proposal. 
The proposed regulation may be 
changed based on comments and data 
received. 

Regulatory Evaluation 

The proposed regulation is considered 
to be non major under Executive order 
12291 and nonsignificant under the 
Department of Transportation regulatory 


policies and procedures (44 FR11034, 
February 26,1979). The economic impact 
of this proposal is expected to be so 
minimal that a full regulatory evaluation 
is unnecessary. 

Small Entities 

Under the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.), the U.S. Coast 
Guard must consider whether proposed 
rules will have a significant economic 
impact on a substantial number of small 
entities. “Small entities** include 
independently owned and operated 
small businesses that are not dominant 
in their field and that otherwise quality 
as **8mall business concerns*' under 
section 3 of the Small Business Act (15 
U.S.C. 632). The Coast Guard anticipates 
that these regulations will have no 
adverse impacts on small entities. 

Federalism 

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
the proposed rule will not raise 
sufficient federalism implications to 
warrant preparation of a Federalism 
Assessment. 

Environment 

This rulemaking has been thoroughly 
reviewed by the Coast Guard and it has 
been determined to be categorically 
excluded from further environmental 
documentation in accordance with 
section 2J3.2.g.(5) of Commandant 
Instruction M16475.1B. A Categorical 
Exclusion Determination statement has 
been prepared and placed in the 
rulemaking docket. 

list of Subjects in 33 CFR Part 117 

Bridges. 

Proposed Regulations 

In consideration of the foregoing, the 
Coast Guard proposes to amend part 117 
of title 33, Code of Federal Regulations 
as follows: 

PART 117—DRAWBRIDGE 
OPERATIONS REGULATIONS 

1. *rhe authority citation for part 117 
continues to read as follows: 

Authority: 33 US.C 499: 49 CFR 146; 33 
CFR 1.05.1(g) 

2. Section 117.1012 is added to read as 
follows: 

$117.1012 James River 

(a) The James River bridge, mile 5.0, 
between Isle of Wight and Newport 
News, shall open on signal: except from 
6:30 a.m. to 8:30 am. and 4 pjn. to 6 p.m. 
Monday through Friday, except Federal 


holidays, the bridge shall remain dosed 
to navigation. 

(b) *rhe bridge shall be opened at 
anytime for public vessels of the United 
States and vessels in an emergency 
which presents danger to life or 
property. 

Dated: June 17,1992. 

W.T. Leland, 

Rear Admiral Coast Guard, Commander, 
Fifth Coast Guard District 
[FR Doc. 92r-15965 Filed 7-6-92; 8:45 am] 
BlUiMQ CODE 4S10-14-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 300 

(FRL-4151-71 

National Oil and Hazardous 
Substances Pollution Contingency 
Plan; National Priorities List; Intent to 
Delete Big River Sand Company Site 

agency: The Environmental Protection 
Agency. 

action: Proposed rule. 

summary: The Environmental Protection 
Agency (EPA) Region VU announces its 
intent to delete the Big River Sand 
Company site from the National 
Priorities List (NPL), 40 CFR part 300, 
appendix B, and requests public 
comment on this action. This action is 
being taken because EPA and the State 
of Kansas have determined that no 
further fund-financed remedial action is 
appropriate at this site, and that actions 
taken to date are protective of public 
health, welfare and the environment. 
DATES: Comments concerning this site 
may be submitted on or before August 
10,1992. 

ADDRESSES: Comments may be mailed 
to: Diane Brewer, Waste Management 
Division/Superfund Branch. U.S. 
Environmental Protection Agency, 
Region Vn, 726 Minnesota Avenue, 
Kansas City, Kansas 66101. 

FOR FURTHER INFORMATION CONTACT: 
Comprehensive information on this site 
is available for public review at the EPA 
Region VII Waste Management Division 
Records Center located at the above 
address and at the Sedgwick County 
Public Library, Main Branch. 223 S. Main 
Street, Wichita. Kansas. 

To obtain copies of documents in the 
public docket contact: Barry Thierer, 

U.S. Environmental Protection Agency, 
Region VII, 726 Minnesota Avenue, 
Kansas City, Kansas 66101, (913) 551- 
7515. 
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SUPPtEUENTARV INFOmMTXMC . 

I. introductioD 

II. Npl Deletion Criteria 

III. Deletion Procedures 

IV. Basis for Intended Site Deletion 

1. Introduction 

The Environmental Protection Agency 
(EPA) Region VII announces its intent to 
delete the Big River Sand Company site, 
Wichita, Kansas, from the National 
Priorities List {NPL), appendix B of the 
National Oil and Hazandous Substances 
Pollution Contingency Plan (NCP). 40 
CFR as amended, and requests 
comments on this deletion. Hie EIPA 
identifies sites that appear to present a 
significant risk to public health, welfare 
or the environment and maintains the 
NPL as the list of those sites. Sites on 
the NPL may be the subject of remedial 
actions financed by the Hazardous 
Substances Response Trust Fund (Fund). 
Pursuant to section 105(e) of CERCLA, 
and 300.43S(e)(3) of the NCP, any site 
deleted from the NPL remains eligible 
for fund-financed remedial actions if 
conditions at the site warrant such 
action. 

The EPA win accept comments on this 
site for thir^ days after publication of 
this notice in the Federal Register. 

Section II of this notice explains the 
criteria for deleting sites from the NPL. 
Section III discusses procedures that 
EPA is using for this action. Section TV 
discusses the Big Sand site and explains 
how the site meets the deletion criteria. 

U. NPL Deletion Criteria 

The NCP establishes the criteria that 
the Agency uses to delete sites from the 
NPL In accordance with 40 CFR 
300.42S(e)(3), sites may be deleted from 
the NPL where no further response is 
appropriate, in making this 
determination. EPA will consider, in 
consultation with the State, whether any 
of the following criteria have been met: 

(i) Responsible or other parties have 
implemented ail appropriate response 
actions required; or 

(ii) All appropriate fund-financed 
responses under CERCLA have been 
implemented and EPA, in consultation 
with the State, has determined that no 
further cleanup by responsible parties is 
appropriate; or 

(iii) The remedial investigatian has 
determined that the release poses no 
significant threat to public health or the 
environment; and, therefore, taking of 
remedial measures is not appropriate. 

Before deciding to delete a site, EPA 
must first determine that actions taken 
at the site are protective of public 
health, welfare and the environment and 
that no further fund-financed actions are 
appropriate. In addition, section 
121(f)(1)(c) of CERCLA requires State 


concurrence for deletii^ a site from the 
NPL 

In addition to the above, for all 
remedial actions which result In 
hazardous substances, pollutants, or 
contaminants remaining at the site 
above levels that allow unlimited use 
and unrestricted access, it is EPA's 
policy to review the site at least every 
five years to ensure that the remedy 
remains protective of human health and 
the environment. A 5-year review is 
appropriate for the Big River Sand Site 
and will be conducted in 1993. At that 
time EPA, in consultation with the State, 
will determine whether human health 
and the environment remain protected. 

Deletion of a site fiom the NPL does 
not preclude eligibility jk>r subsequent 
fund-financed actions if future 
conditions warrant such actions. Section 
105(e) of CERCLA states: **Whenever 
there has been, after January L 1985, a 
significant release of hazardous 
substances or pollutants or 
contaminants from a site whic^ is listed 
by the President as a ‘Site Cleaned Up to 
Date* on the National Priorities List, the 
site shall be restored to the National 
Priorities List without application of the 
hazard ranking system.** 

IlL Deletion Procedures 

According to deletion procedures set 
forward in 5 900.425(e) of the NCP. the 
agency solicited and received comments 
on whether the notice and comment 
procedures followed for adding sites to 
the NPL should also be used b^ore sites 
are deleted. Comments were also 
received in response to the amendments 
to the NCP that were proposed in the 
Federal Register on February 12,1985 
(50 FR 5662). The NPL is designed 
primarily for informational purposes and 
to assist Agency management As is 
mentioned in section 11 of this notice, 
section 10S(e] of CERCLA makes dear 
that deletion of a site from the NPL does 
not predude eligibility for future fund- 
financed response actions. 

The EPA Region VII will accept and 
evaluate public comments before 
making the final decision to delete. Hie 
Agency believes tiiat deletion 
procedures should focus on notice and 
comment at the local level. Comments 
from the local community are often the 
most pertinent to deletion decisions. The 
following procedures were used for the 
intended deletion of this site: 

L BPA Region VII has recommended 
deletion and has prepared the relevant 
documents. 

2. The State of Kansas has concurred 
with the deletion decision. 

3. Concurrent with this National 
Notice of Intent to Delete, a local notice 
has been published in the local 


newspaper and has been distributed to 
appropriate federal, state and local 
officials and other interested parties. 
This local notice announces a thirty f30) 
day public comment period on the 
deletion package, which starts )uly 5 
and will conclude on August 4 . 1992. 

4. The Region has made all relevant 
documents available in the Regional 
Office and local site information 
repository (local library). 

Deletion of sites from the NPL does 
not itself create, alter or revoke any 
individuars rights or obligations. 

Hie oomments received during the 
notice and comment period will be 
evaluated before the final decision to 
delete. The Region will prepare a 
Responsiveness Summary, which will 
addiws the comments received during 
the public comment period. 

A deletion occurs after an EPA 
Regional Administrator places a final 
notice of deletion in the Federal 
Register. Hie NPL will reflect any 
deletions in the next final update. Public 
notices and copies of the 
Responsiveness Summary will be made 
available to local residents by Region 
VIL 

IV. Basis For Intended Site Deletion 

The following summary provides the 
Agency*B rationale for recommending 
deletion of the Big River Sand Company 
site. Wichita, Kansas, from the NPL 

The site is located just northwest of 
Wichita. Kansas, in ^dgwick County. 
The site consists of approximately 123 
acres, half of which have been 
extensively mined for sand and ^aveL 
Land use adjacent to the site is a 
mixture of residential and agricultural 
uses. 

Approximately 2,000 drums of paint- 
related waste were discovered at the 
site by the Kansas Department of Health 
and Environment (KDHE) in 1982. The 
initial site inspection identified 
damaged, corroded and leaking drums. 
Sampling conducted by the State 
detected metals and volatile organic 
compounds in the ground water and soil 
Concentrations of several metals 
detected in drinking water wells and 
monitoring wells exceeded Maximum 
Contaminant Lev^s (MCL) established 
by the Safe Drinking Water Act From 
1982 to 1965 KDHE conducted additional 
sampling and provided oversi^t on the 
site cleanup and removal action 
performed by the property owner. 

The site was proposed for the NPL in 
October 1984. and in May 1986 was 
placed on the NPL The EPA initiated a 
Remedial Investigation (RI) in 1985 to 
determine the presence and extent of 
contamination remaining at the site. 
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The R1 found metals in soil and 
ground water above background levels, 
but not outside the range of metal 
concentrations that may be found 
naturally occurring in soil and ground 
water. Selenium was detected at 62 
micrograms per liter (ug/l) in one 
monitoring well. Selenium was not 
detected in any other monitoring wells 
or in any drinking water wells. 

In a Record of Decision signed on June 
28,1988, the Regional Administrator for 
Region VII selected the No Further 
Action alternative for the Big River Sand 
Company site. The EPA in consultation 
with KDHB, had determined that the site 
did not pose a significant threat to 
public health, welfare and the 
environment and. therefore, taking 
additional remedial measures was not 
appropriate. 

Community relations activities 
conducted at EPA included: 
Development and implementation of a 
community relations plan for the RI 
activities; publication in the local 
newspaper of a notice informing the 
public of the Public Comment Period 
[June 1988) and the availability of the 
Proposed Plan and the RI Report; and 
brieRngs with local government officials 
on the Proposed Plan and site issues. 

The EPA, with concurrence of the 
State of Kansas, has determined that the 
Big River Sand Company site poses no 
significant threat to public health or the 
environment and, therefore, taking of 
further remedial measure is not 
appropriate. 

Dated: June 29.1992. 

Morris Kay, 

Regional Administrator, USEPA Region VII 
[FR Doc. 92-15968 Filed 7-8-92; 0:45 am) 
BILLfNQ CODE 6560-S0-M 


40 CFR PART 180 
IOPP-300256; FRL-4073-41 
RIN 2070-ACia 

Buffalo Gourd Root Powder; Tolerance 
Exemption 

agency: Environmental Protection 
Agency (EPA). 
action: Proposed rule. 

summary: This document proposes that 
an exemption from the requirement of a 
tolerance be established for residues of 
buffalo gourd root powder [Cucurbita 
foetidissima root powder) when used as 
an inert ingredient (gustatory stimulant) 
in pesticide formulations applied to 
growing crops only. This proposed 
regulation was requested by the 
Microflo Co. 


DATES: Comments, identified by the 
document control number [OPP-300256J, 
must be received on or before August 10, 
1992. 

ADDRESSES: By mail, submit written 
comments to: Public Response and 
Program Resources Branch, Field 
Operations Division (H7506C), Office of 
Pesticide Programs, ^vironmental 
Protection Agency, 401 M St. SW., 
Washington, DC 20460. In person, 
deliver comments to: Rm. 1128, CM #2, 
1921 Jefferson Davis Highway. 

Arlin^on, VA 22202. Information 
submitted as a comment concerning this 
document may be claimed confidential 
by marking any part of all of that 
information as “Confidential Business 
Information** (CBI). Information so 
marked will not be disclosed except in 
accordance with procedures set forth in 
40 CFR part 2. A copy of the comment 
that does not contain CBI must be 
submitted for inclusion in the public 
record. Information not marked 
confidential will be included in the 
public docket by the EPA without prior 
notice. The public docket is available for 
public inspection in Rm. 1128 at the 
address given above, from 8 am. to 4 
p.m., Monday through Friday, excluding 
legal holidays. 

FOR FURTHER INFORMATION CONTACT: By 

mail: Kerry Leifer, Registration Support 
Branch. Registration Division (H7505C). 
Ofrice of Pesticide Programs, 
Fjivironmental Protection Agency. 401 M 
St., SW.. Washington, DC 20460. Office 
location and telephone number: Rm. 
711L, CM #2,1921 Jefferson Davis 
Highway, Arlington. VA 22202. (703) 
305-5180. 

SUPPLEMENTARY INFORMATION: The 

Microflo Co.. 719 Second St., Suite 12. 
Davis. CA 95616, submitted pesticide 
petition (PP) 2E4064 to EPA requesting 
that the Administrator, pursuant to 
section 408(e) of the Federal Food. Drug, 
and Cosmetic Act, 21 U.S.C. 346a(e), 
propose to amend 40 CFR 180.1001(d) by 
establishing an exemption from the 
requirement of a tolerance for residues 
of Buffalo gourd root powder {Cucurbita 
foetidissima root powder) when used as 
an inert ingredient (gustatory stimulant) 
in pesticide formulations applied to 
growing crops only. 

Inert ingredients are all ingredients 
that are not active ingredients as 
defined in 40 CFR 153.125, and include, 
but are not limited to, the following 
types of ingredients (except when they 
have a pesticidal efficacy of their own): 
solvents such as alcohols and 
hydrocarbons; surfactants such as 
polyoxyethylene polymers and fatty 
acids; carriers such as clay and 
diatomaceous earth; thickeners such as 


carrageenan and modified cellulose; 
wetting, spreading, and dispersing 
agents; propellants in aerosol 
dispensers; microencapsulating agents; 
and emulsifiers. The term **inert** is not 
intended to imply nontoxicity; the 
ingredient may or may not be 
chemically active. 

The data submitted in the petition and 
other relevant material have been 
evaluated. As part of the EPA policy 
statement on inert ingredients published 
in the Federal Register of April 22.1987 
(52 FR 13305), the Agency established 
data requirements which will be used to 
evaluate the risks posed by the presence 
of an inert ingredient in a pesticide 
formulation. Exemptions from some or 
all of the requirements may be granted if 
it can be determined that the inert 
ingredient will present minimal or no 
risk. 

The Agency has decided that the data 
normally required to support the 
proposed tolerance exemption for 
bufralo gourd root powder will not need 
to be submitted. The rationale for this 
decision is described below. 

1. The maximum amount of Buffalo 
gourd root powder allowable is 2.5 lbs/ 
acre/season, and the maximum amount 
of cucurbitacin (E and 1 glycosides) 
allowable is 3.4 grams/acre/season. 

2. Based on a worst-case residue 
analysis, the expected amount of 
residue of cucurbitacin on com grain is 1 
ppm. 

3. Based on this analysis the amount 
of residue expected is considered to be 
of no toxicological concern, and no 
additional toxicological data are 
required. 

Based upon the above information 
and review of its use, EPA has found 
that, when used in accordance with 
good agricultural practice, this 
ingredient is useful and a tolerance is 
not necessary to protect the public 
health. Therefore, EPA proposes that the 
exemption from the requirement of a 
tolerance be established as set forth 
below. 

Any person who has registered or 
submitted an application for registration 
of a pesticide, imder the Federal 
Insecticide, Fungicide, and Rodenticide 
Act (FIFRA) as amended, which 
contains any of the ingredients listed 
herein, may request within 30 days after 
publication of ^s document in the 
Federal Register that this rulemaking 
proposal be referred to an Advisory 
Committee in accordance with section 
408(e) of the Federal Pood. Drug, and 
Cosmetic Act. 

Interested persons are invited to 
submit written comments on the 
proposed regulation. Comments must 
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bear a notation iikbcatiiig tbe document 
control number. (OPP-^2S6|. All 
written comments filed in res^nse to 
this petition will be available in the 
Public Response and Program Resources 
Branch, at the address given above from 
8 a.HL to 4 p.m^ Monday through Friday, 
except legal holidays. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12281. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L 96- 
354.94 Stat. 1164, 5 U^C. 601-612), Ae 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 


requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to Ais effect was published in 
Ae Federal Register of May 4.1981 (46 
FR 24950). 

List of Subjects A 40 CFR Part 180 

Administrative practice and 
procedure. Agncuitural commoAties. 
Pesticides and pests. Reporting and 
recordkeeping requirements. 

Dated: July 1,1992. 

Stephanie R. ireoe. 

Acting Director, Jlegistratson Division, Office 
of Pesticide Programs. 

Therefore, it is proposed Aat 40 CFR 
part 180 be amended as follows: 


PART180—(AMENDED) 

1. The authority citation for part 180 
continues to read as follows: 

Authority: 21 U.S.C. 34da and 371. 

2. Section 180.1001(d) is amended by 
adding and alphabetically inserting Ae 
mert ingredient **Buffalo gourd root 
powder’* to read as follows: 

9 180.1001 Exemptions from the 
requkement of a tolerance. 

* • • « I 

(d) • • * 


Inert ingredients 

Limits 

Uses 

• • 

Buffalo goivd root powder {Cucurtita toeMissims root powder).... 

« • • • • 

.. No more than 2.5 its/acre/aeaaon (3.4 gm/aciB/season 

Gustatory stimulant 

• • 

of Cuairbitacin). 

• • • • • 


[FR Doa 92-18100 Filed 7-8-92: 8:45 am) 
BIUJNQ COOC.SS6O-S0-F 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

44 CFR Part 362 

RtN 3067-AB64 

National Earthquake Hazards 
Reduction Program; Criteria for 
Acceptance of Gifts, Bequests, or 
Services 

agency: Federal Emergency 
Management Agency (FEMA). 
action: Proposed rule. 

summary: These regulations propose 
criteria for determining whether Ae 
Director of FEMA may accept gifts, 
bequests, or donations of services, 
money or property for Ae National 
EarAquake Haaiard Reduction Program 
(NEHRP). 

DATES: Comments from the public are 
encouraged and will be accepted until 
Septemtm 8.1992. 

ADDRESSES; Send written comments to 
Ae Rules Docket Clerk, Office of Ae 
General Counsel, Federal Emergency 
Management Agency, 500 C Street SW„ 
room 84a Washington, DC 20472. 
for RmTKER INFORMATION CONTACT. 
Mary Sommers Taylor. Office of 
Earthquakes and Natural Hazards. State 
and Local Programs and Support 


Directorate. Federal Emergency 
Management Agency. 500 C Street SW., 
Washington, DC 20472, (202) 646-2804. 
SUPPLEMENTARY INFORMATION: Under 31 
U.SXI. 1342. officers and employees of 
Ae United States Government may not 
accept voluntary services or employ 
personal services exceeding Aat 
auAorized law except for emergencies 
Avolvi^ Ae safety of human life or Ae 
protection of property. Unless expressly 
auAorized by law to do so. Federal 
officers and employees may not accept 
gifts or bequests of property or money. 
The general rule is Aat appropriations 
may not be augmented with funds or 
property from private sources unless 
speiufically auAorized by law. 

Under section 9 Ae National 
EarAquake Hazards Reduction Program 
Reauthorization Act. 42 U.S.C. 7705c, Ae 
Director of FEMA may accept and use 
bequests, gifts, or donations of services, 
money, or property. Section 9(b) of Ae 
Act requires the Director to establish by 
regulation criteria for accepting such 
b^uests, gifts, or donations, and to take 
Ato consideration Ae impact of such 
acceptance on Ae Director’s ability to 
conduct business fairly and objectively, 
or its impact on Ae Ategrity of Ae 
National EarAquake Haza^ Reduction 
Program (NEHRP). This auAority is 
similar to Aat granted by oAer statutes 
to oAer agencies A the NEHRP and Ae 
Federal Government. 

These regulations establish Ae 
reqAred criteria for determining 
whether to accept bequests, gifts or 
donations of services, money or 


property to further Ae purposes of Ae 
NEHRP. 

National EnvironmenAl Policy Act 

This rule is categorically excluded 
from the requirements of 44 CFR part 10. 
Environmental Consideration. No 
environmental mipect assessment has 
been prepared. 

Regulatory Impact Analysis 

This rule is not a major rule under 
Executive Order 12291. Federal 
Regiilation. February 17.1981. No 
regulatory impact analysis has been 
prepared 

Paperwoik Reduction Act 

This rule does not Avolve any 
collection of Information for purposes of 
Ae Paperwork Reduction Act. 

Executive Order 12612, Federalism 

This rule involves no policies that 
have federalism implications under 
Executive Order 1261Z Federalism, 
dated October 2a 1987, 

Executive Order 12778, Chril Justice 
Reform 

This rule meets Ae applicable 
standards of section 2(b)(2) of Executive 
Order 1277a List of Subjects A 44 CFR 
part 362 

EarAquakes. Gifts to Government. 
Government Property. Accordngly. 44 
CFR part 362 is added to read as 
follows: 
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PART 362—CRITERIA FOR 
ACCEPTANCE OF GIFTS, BEQUESTS, 
OR SERVICES 

Sec. 

362.1 Purpose. 

362.2 DeHnitions. 

362.3 Cnteria^for determining acceptance. 

Authority: 42 U.S.C 7701. 7705c. 

§ 362.1 Purpose. 

This part establishes criteria for 
determining whether the Director may 
accept gifts, bequests, or donations of 
services, money or property for the 
National Earthquake Hazard Reduction 
Program (NEHRP), under section 9 of the 
National Earthquake Hazards Reduction 
Program Reauthorization Act, 42 U.S.C. 
7705c. 

§362.2 Definitions. 

As used in this part— 

Gifts of services means a gratuitous, 
voluntary offer of labor or professional 
work by one person to another without 
any compensation for that labor or 
professional work. 

Gifts of property means a gratuitous, 
voluntary transfer or conveyance of 
ownership in property by one person to 
another without any consideration, 
including transfer by donation, devise or 
bequest. 

Program Agencies means the Federal 
Emergency Management Agency, the 
United States Geological Survey, the 
National Science Foundation, and the 
National Institute of Standards and 
Technology. 

Property means real or personal 
property, tangible or intangible, 
including money, certiHcates of stocks, 
bonds, or other evidence of value. 

Services means labor or professional 
work performed for the benefit of 
another or at another's command. 

Solicit means to endeavor to obtain 
by asking or pleading. 

§ 362.3 Criteria for determining 
acceptance. 

The following criteria shall be applied 
whenever a gift of property or gift of 
services is offered to the Director for the 
benefit of the National Earthquake 
Hazards Reduction Program. 

(a) The gift of property or gift of 
services must clearly and directly 
further the objectives of the National 
Earthquake Hazards Reduction Program, 
as defined in 42 U.S.C. 7702. 

(b) All gifts of property must be 
offered unconditionally, with sole 
discretion of use. administration and 
disposition of such property to be 
determined by the Director or his 
designee. 

(c) The Director may accept and use 
gifts of services of voluntary and 


uncompensated personnel, and may 
provide transpoiiation and subsistence 
as authorized by 5 U.S.C. 5703 for 
persons serving without compensation. 

(d) Employees of FEMA or the 
Program Agencies may not solicit gifts 
of property, or gifts of services. 

(e) Acceptance of gifts of property, or 
gifts of services must first be approved 
by the Office of the General Counsel, 
FEMA, for concurrence with all 
applicable laws and regulations, 
especially the Ethics Reform Act of 1989, 
31 U.S.C. 1353. 

(f) In all cases where it is determined 
that the acceptance of a gift may create 
a conflict of interest, or the appearance 
of a conflict of interest, the gift will be 
declined. 

Dated: July 2.1992. 

Wallace E Stickney, 

Director. 

IFR Doc. 92-16103 Filed 7-8-92; 0:45 am] 
BILLING CODE 671S-20-M 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 97 

[PR Docket No. 92-136; FCC 92-260] 

Relaxed RestrIctlona on the Scope of 
Permissible Communications In the 
Amateur Service 

agency: Federal Communications 

Commission. 

action: Proposed rule. 

summary: This action proposes to 
amend the rules for the amateur service 
by lessening restrictions on the scope of 
the permissible communications that 
amateur stations may transmit. This 
action addresses two petitions and a 
letter asking for amendment of 47 CFR 
97.113. The petitioners indicate this rule 
needs to be reviewed in light of 
contemporary communication demands 
and the operational capabilities of 
licensees in the amateur service. They 
also argue that the prohibition against 
using the amateur service as an 
alternative to other authorized radio 
services, except as necessary for 
emergency communications, may 
unnecessarily restrict amateur operators 
from participating in many public 
service activities and from satisfying 
their personal communications 
requirements. The effect of the proposed 
rule would be to provide greater 
flexibility for amateur stations to 
transmit communications for public 
service projects and personal matters 
and to eliminate rules that bar amateur 
stations from transmitting occasionally 


messages that could indirectly facilitate 
the business or commercial affairs of 
some party and messages that could be 
transmitted in other radio services. 

DATES: Comments must be filed on or 
before October 1.1992. Reply comments 
must be filed on or before December 1, 
1992. 

ADDRESSES: Federal Communications 
Commission, 1919 M Street, NW., 
Washington, DC 20554. 

FOR FURTHER INFORMATION CONTACT: 

William T. Cross. Federal 
Communications Commission, Private 
Radio Bureau, Personal Radio Branch, 
Washington. DC 20554, (202) 63Z-4964. 

SUPPLEMENTARY INFORMATION: The 

Commission's Notice of Proposed Rule 
Making, adopted June 18,1992, and 
released July 2,1^2, is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 239) 1919 M Street. NW., 
Washington, DC. The complete text of 
this Notice of Proposed Rule Making, 
including the proposed rule 
amendments, may also be purchased 
from the Commission's copy contractor. 
Downtown Copy Center, (202) 452-1422, 
1990 M Street. NW., suite 640, 
Washington, DC 20036. 

Summary of Notice of Proposed Rule 
Making 

1. This action proposes to amend the 
rules for the amateur service by 
lessening restrictions on the scope of the 
permissible communications that 
amateur stations may transmit. The 
proposed rules are set forth at the end of 
this document. 

2. The proposal contained herein has 
been analyzed with respect to the 
Paperwork Reduction Act of 1980,44 
U.S.C. 3501 et seq., and found to contain 
no new or modified form, information 
collection and/or record keeping, 
labeling, disclosure, or record retention 
requirements and will not increase or 
decrease burden hours imposed on the 
public. 

3. This is a non>restricted notice and 
comment rule making proceeding. See 

§ 1.1206(a) of the Commission's Rules, 47 
CFR 1.1206(a). for provisions governing 
permissible ex parte contacts. 

4. In accordance with section 605 of 
the Regulatory Flexibility Act of 1980, 5 
U.S.C. 605, the Commission certifies that 
these rule changes would not if 
promulgated, have a significant 
economic impact on a substantial 
number of small entities. The Amateur 
Radio Service may not currently be used 
to transmit any communication to 
facilitate the business or commercial 
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affairs of any party. See 47 CFR 
97.113(a). 

5. This Notice of Proposed Rule 
Making and the proposed rule 
amendments are issued under the 
authority of section 4(i) and (303)(1)(1) 
and (r) of the Communications Act of 
1934, as amended. 47 U.S.C. 154(i) and 
303(1)(1) and (r). 

6. A copy of this Notice of Proposed 
Rule Making will be forwarded to the 
Chief Counsel for Advocacy of the Small 
Business Administration. 

List of Subjects in 47 CFR Part 97 

Radio, Business communications, 
Prohibited communications. 

Federal Communications Commission. 

Donna R. Searcy, 

Secretary. 

Proposed Rule Changes 

Part 97 of chapter I of title 47 of the 
Code of Federal Regulations is proposed 
to be amended as follows: 

PART 97—[AMENDED] 

1. The authority citation for part 97 
would continue to read as follows: 

Authority: 48 Stat. 1066.1082, as amended; 
47 U.S.C. 154, 303. Interpret or apply 48 Stat. 
1064-1068,1081-1105. as amended; 47 U.S.C. 
151-155, 301-609, unless otherwise noted. 

2. Section 97.113 would be revised to 
read as follows: 

§ 97.113 Prohibited transmissions. 

(a) No amateur station shall transmit: 

(1) Communications for hire or for 
material compensation, direct or 
indirect, paid or promised, except as 
otherwise provided in these rules; 

(2) Communications in which the 
station licensee or control operator have 
a pecuniary interest, including 
communications on behalf of an 
employer. Amateur operators may, 
however, notify other amateurs of the 
availability for sale or trade, of 
apparatus normally used in an amateur 
station, provided that such activity is 
not conducted on a regular basis; 

(3) Music; Communications intended 
to facilitate a criminal act; Messages in 
codes or ciphers intended to obscure the 
meaning thereof, except as otherwise 
provided herein; Obscene, indecent, or 
profane words or language; or false or 
deceptive messages, signals or 
identification; 

(4) Communications, on a regular 
basis, which could reasonably be 
furnished alternatively through other 
radio services. 

(b) An amateur station shall not 
engage in any form of broadcasting, nor 
may an amateur station transmit one¬ 
way communications except as 


specifically provided in these rules; nor 
shall an amateur station engage in any 
activity related to program production or 
newsgathering for broadcasting 
purposes, except that communications 
directly related to the immediate safety 
of human life or the protection of 
property may be provided by amateur 
stations to broadcasters for 
dissemination to the public where no 
other means of communication is 
reasonably available before or at the 
time of the event. 

(c) A control operator may accept 
compensation as an incident of a 
teaching position during periods of time 
when an amateur station is used by that 
teacher as a part of classroom 
instruction at an educational institution. 

(d) The control operator of a club 
station may accept compensation for the 
periods of time when the station is 
transmitting telegraphy practice or 
information bulletins, provided that the 
station transmits such telegraphy 
practice and bulletins for at least 40 
hours per week; schedules operations on 
at least six amateur service MF and HF 
bands using reasonable measures to 
maximize coverage; where the schedule 
of normal operating times and 
firequencies is published at least 30 days 
in advance of the actual transmissions; 
and where the control operator does not 
accept any direct or indirect 
compensation for any other service as a 
control operator. 

(e) No station shall retransit programs 
or signals emanating from any type of 
radio station other than an amateur 
station, except propagation and weather 
forecast information originating from 
United States Government stations, and 
communications originating on United 
States Government frequencies between 
a space shuttle and its associated Earth 
stations. Prior approval for such 
retransmissions must be obtained from 
the National Aeronautics and Space 
Administration. Such retransmissions 
must be for the exclusive use of amateur 
operators. Propagation, weather 
forecasts, and shuttle retransmissions 
may not be conducted on a regular 
basis, but only occasionally, as an 
incident of normal amateur radio 
communications. 

(f) No amateur station, except in 
auxiliary, repeater or space operation, 
may automatically retransmit the radio 
signals of other amateur stations. 

[FR Doc. 92-16157 Filed 7-8-92; 8:45 am] 

BILUNG COOC Sril-OI-M 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
50 CFR Part 14 
RIN 1018 AB61 

Live Farm-Raised Fish; Exemption 
From Fish and Wildlife Export 
Requirements Except for Marketing 
Requirements Under Sec. 14.81 

agency: Fish and Wildlife Service, 
Interior. 

ACTION; Proposed rule. 


SUMMARY: The Director has determined 
that the export of farm-raised fish and 
farm-raised fish eggs does not adversely 
affect the wild resources. The U.S. Fish 
and Wildlife Service (Service) proposes 
to exempt live farm-raised fish and 
farm-raised fish eggs from Service 
export requirements except for marking 
requirements. This action would exempt 
exporters of live farm-raised fish and 
farm-raised fish eggs from import/export 
license requirements, designated port 
requirements, and payment of user fees. 

DATES: Comments must be submitted on 
or before August 10,1992. 

ADDRESSES: Comments and materials 
concerning this proposal should be sent 
to the U.S. Fish and Wildlife Service, 
Division of Law Enforcement. P.O. Box 
3247, Arlington. Virginia 22203-3247. 
Comments and materials may be hand- 
delivered to the U.S. Fish and Wildlife 
Service. Division of Law Enforcement, 
Arlington Square Building room 500, 

4401 North Fairfax Drive. Arlington, VA. 
between the hours of 8 a.m. and 4 p.m., 
Monday through Friday. 

FOR FURTHER INFORMATION CONTACT: 

Thomas L Striegler, Deputy Chief, 
Division of Law Enforcement, Fish and 
Wildlife Service, U.S. Department of the 
Interior, Washington, DC 20240, 
Telephone Number (703) 358-1949. 

SUPPLEMENTARY INFORMATION: Current 
regulations (Code of Federal 
Regulations, title 50, parts 13.21,14.55, 
14.64, and 14.92) exempt shell fish and 
fisheries products imported or exported 
for human or animal consumtion from 
Service import and export requirements. 
This exemption is based on language in 
the Endangered Species Act of 1973 (16 
U.S.C. 1538). Several sources have 
raised the question of why live farm- 
raised fish and farm-raised fish eggs are 
not included in this exemption. Farm- 
raised fish and farm-raised fish eggs are 
defined as meeting the definition of 
•‘bred in capitivity*' as stated in 50 CFR 
17.3. 
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In reviewing the issue, it has been 
determined that the exemption of live 
farm-raised fish and farm-raised fish 
eggs from the Service export 
requirements would not significantly 
increase the risk that illegally taken 
wild fish would be exported as farm- 
raised nor would it be detrimental to the 
Service's fisheries management or law 
enforcement programs. 

Concerns about the possible 
introduction of injurious species and 
disease into the country's wild fisheries 
require that the Service continue to 
enforce its regulations relating to the 
import of all fish and hsh eggs. 

Required Determinations 

The Department of the Interior 
(Department) has determined this 
document is not a major rule under E.O. 
12291 and certifies this document will 
not have a significant econmic effect on 
a substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 etseq.). The only effect of this 
rule will be to make it easier for 
businesses to export live farm-raised 
fish and farm-raised fish eggs. 

The proposed rule would relieve 
businesses &om the information 
collection requirements contained in 50 
CFR 14.3 that have been approved by 
the Office of Management and budget 
under 44 U.S.C. 3501 et seq. and 
assigned clearance number 1016-0012. 
The information is collected to provide 
information about wildlife imports and 
exports, including products and parts. 
The information is used to facilitate 
enforcement of the Endangered Species 
Act of 1973 an amended (16 U.S.C. 1531 
et aeqi) and to carry out the provisions 
of the Convention of International Trade 
in Endangered Species of Wild Fauna 
and Flora. Response is required to 
obtain a benefit. 

These proposed changes in the 
regulations in Part 14 are regulatory and 
enforcement actions which are covered 
by a categorical exclusion from National 
Environmental Policy Act Procedures 
under 51 DM 6, appendix 1, sections 
1.4(A)(1) and 1.5. 

List of Subjects in 50 CFR Part 14 

Annual Welfare, Exports, Fish. 

Import, Labeling Reporting and 
recordkeeping requirements, 
Transportation, Wildlife. 

Regulation Promulgation 

For the reasons set out in the 
preamble, title 50, chapter L subchapter 
B of the code of Federal Regulations is 
proposed to be amended as follows: 


PART 14—IMPORTATION, 
EXPORTATION, AND 
TRANSPORTATION OF WILOUFE 

1. The authority citation for part 14 
continues to read as follows: 

Authority: 18 U.S.C. 42.16 U.S.a 3371-3378; 
16 U.S.C. 1538(d)-(0.1540(f); 16 U.S.C 1382; 

16 U.S.C. 704, 712; 31 U.S.C 483(a); 16 U.S.C 
4223-4244. 

2.Section 14.3 is added to read as 
follows: 

S 14.3 Information collection 
requirements. 

The information collection 
requirements contained within this part 
14 have been approved by the Office of 
Management and Budget under 44 U.S.C 
3507 and assigned Clearance Number 
1018-0012. This information is being 
collected to provide information about 
wildlife imports or exports, including 
products and parts, to facilitate 
enforcement of the Endangered Species 
Act of 1973 as amended (16 U.S.C 1531 
et seq.) and to carry out the provisions 
of the Convention on International 
Trade in Endangered Species of Wild 
Fauna and Flora. The obligation to 
respond is required to import or export 
wildlife. 

3. Section 14.23 is added to read as 
follows: 

§ 14.23 Uvt farm-raised fish and farm- 
raised fish eqqs. 

Live farm-raised fish and farm-raised 
fish eggs meet the definiti on o f “bred in 
captivity" as stated in 50 CFR 17.3 
Except for wildlife requiring a permit 
pursuant to parts 17 or 23 of this 
subchapter, live farm-raised fish and 
farm-raised fish eggs may be exported 
from any U.S. Customs port 

4. Section 14.64 is amended by adding 
paragraph (c) to read as follows: 

g 14.64 Exceptions to export declaration 
requirements. 

• • * * • 

(c) Except for wildlife requiring a 
permit pursuant to Parts 17 or 23 of this 
subchapter, a Declaration for the 
Importation or Exportation of fish or 
Wildlife (Form 3-177) does not have to 
be filed for the exportation of live farm- 
raised fish and farm-raised fish eggs as 
defined in 50 CFR 14.23. 

g 14.92 [Amended] 

5. Section 14.92(a)(2) is amended by 
removing the last word “and". 

6. Section 14.92(a)(3) is amended by 
removing the period and adding in its 
place the word “and" preceded by a 
semicolon. 

7. Section 14.92(a)(4) is added to read 
as follows: 


g 14.92 Exceptions to Ncense requirement 
(a) * * • 

(4) Live farm-raised fish and farm- 
raised fish eggs of species not requiring 
a permit under parts 17 or 23 of this 
subchapter B which are being exported 

Dated: April 20,1992 
Bruce Blanchard, 

Director. 

[FR Doc. 92-16091 Filed 7-8-92; 8;45 am) 

SHJJMQ COOC 4310-66-M 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 603 

[Docket No. 91-1220-1320] 

RIN 0646-AO77 

Confidentiality of Statistics 

agency: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
action: Proposed rule._ 

summary: NMFS proposes to amend the 
regulations regarding access to 
confidential statistics obtained under 
authority of the Magnuson Fishery 
Conservation and Management Act 
(Magnuson Act). The Secretary of 
Commerce (Secretary) is required by the 
Magnuson Act to prescribe regulations 
that will prevent the disclosure of data 
submitted in compliance with 
requirements of a fishery management 
plan (FMP). In November 1990, Public 
Law 101-627 amended the Magnuson 
Act's confidentiality provisions. As a 
result, this action proposes to amend 
NMFS policies and procedures 
regarding: (1) Persons having access to 
confidential statistics, and (2) 
circumstances under which such data 
may or may not be disclosed. The 
intended effect is to prevent 
unauthorized disclosure of confidential 
statistics. 

dates: Written comments on the 
proposed rule must be received on or 
before August 10,1992. 

ADDRESSES: Send written comments on 
the proposed rule to Mark C. Holliday, 
Fisheries Statistics Division, F/REl, 
NMFS, 1335 East-West Highway, Silver 
Spring, MD 20910. 

FOR FURTHER INFORMATION CONTACT. 

Mark C. Holliday (Chief). Fisheries 
Statistics Division), 301-713-2328. 
SUPPLEMENTARY INFORMATION: 

Section 303(d) of the Magnuson Act 
requires the Secretary to issue 
regulations governing the preservation 
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of confklenliality for statistics submitted 
to the Secretary pursuant to 
requirements of an FMP (but does not 
govern statistics obtained by an 
observer as deHned by the Magnuson 
Act). The following actions, as required 
by labile Law 101-627, are proposed to 
implement the 303(d) requirement: 

(1) To modify existing language that 
allows state employees access to 
confidential statistics pursuant to a 
written agreement with the Assistant 
Administrator for Fisheries, NOAA 
(Assistant Administrator), while 
ensuring that the date given to the state 
will not be subsequently related and 
disclose the identity or business of any 
person. 

(2) To add new procedures to allow a 
Regional Fishery Management Council 
(Council) access to confidential data. 
Council members have previously been 
denied access to confidential Federal 
statistics. 

(3) To modify existing language by 
deleting preliminary fishery 
management plan (PMP) data from the 
regulation. 

Prior to Public Law 101-627, as 
reflected in existing regulations at 50 
CFR part 603, states were allowed to 
access Magnuson Act data from NMFS 
when they could demonstrate they had 
comparable statutory authority to NMFS 
for collection of the requested fisheries 
statistics on their own behalf, and had 
entered into a cooperative data 
collection agreement with the Assistant 
Administrator. Before agreeing to a 
cooperative data collection agreement 
for access to confidential data, the 
Assistant Administrator required that 
states demonstrate they had the 
authority to prevent further disclosure of 
the confidential data they were given. 

This proposed rule would remove the 
requirement for having comparable data 
collection authority, make explicit the 
requirement that a state have the ability 
to prevent the further disclosure of the 
data in a manner consistent with the 
Ma^uson Act. and use the term 
“written agreement” instead of 
“cooperative data collection 
agreement” 

The existing regulation's denial of 
access to confidential fisheries data by 
Council members precludes individual 
competitive advantage through 
membership on a Council since many 
members are involved in fishing 
industry businesses. This also reduced 
the potential for. or the appearance of, 
conflicts of interest. 

The proposed amended regulations 
include conditions for access to 
confidential data by a Council that are 
the same as cuirenUy applied to NMFS 
employees or Council staff: A 


requirement to demonstrate any 
confidential data are needed, what 
purposes they will be used for, and why 
non-confidential summaries or 
aggregations could not fulfill the need. 
Approvals could apply to one-time 
requests as well as continuing access to 
certain classes of data. Access to 
confidential data is not granted to Plan 
Development Teams or Scientific or 
Statistical Committees, since NMFS has 
no staj^tory authority to grant access to 
these ^ups. 

The proposed rule would remove the 
statutorily confidential protection from 
data submitted as a requirement of a 
PMP. The Magnuson Act does not 
identify PMP data as statutorily 
confidential under section 303(d). Data 
submitted as a requirement of a PMP 
may still remain confidential under an 
administrative pledge of confidentiality. 

Classification 

The Assistant Administrator has 
determined that this rule is not a “major 
rule" under Executive Order 12291 and 
does not require preparation of a 
regulatory impact analysis. It prescribes 
agency policies and procedures and will 
have no economic impact on the public. 
For the same reasons, the General 
Coimsel of the Department of Commerce 
certified to the Small Business 
Administration that this proposed rule, 
if adopted, will not have a significant 
impact on a substantial number of small 
entities under the Regulatory Flexibility 
Act because it does not create any 
additional burden. As a result, a 
regulatory flexibility analysis was not 
prepared. 

This rule is categorically excluded 
from the requirement to prepare an 
environmental assessment by NOAA 
Directive 02-10. 

This proposed rule does not contain a 
collection-of-information requirement 
for purposes of the Paperwork 
Reduction Act 

This proposed rule does not contain 
policies with federalism implications 
sufficient to warrant preparation of a 
federalism assessment under Executive 
Order 12612. 

Lists of Subjects in 50 CFR Part 603 

Confidential business information. 
Fisheries, Statistics. 

Dated: July 2.1992. 

Samuel W. McKeen, 

Acting Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 

For the reasons set out in the 
preamble. 50 CFR part 603 is proposed 
to be amended as follows: 


PART 603—CONFfDENTIALITY OF 
STATISTICS 

1. The authority citation for part 603 
continues to read as follows: 

Authority: 5 U.S.C 301; 16 U.S.a 1853(d). 

2. Section 603.1 is revised to read as 
follows: 

S 603.1 P u rpose . 

The purpose of this part is to prescribe 
procedures to protect the confidentiality 
of statistics required to be submitted to 
the Secretary by any person in 
compliance with an FMP. 

3. In § 603.2. the definition of “PMF* is 
removed, the definitions of "Assistant 
Administrator" and "confidential 
statistics" are revised, and a new 
definition for “state employee" is added, 
in alphabetical order, to read as follows: 

$603.2 DefInitkHis. 

• • • * « 

Assistant Administrator means the 
Assistant Administrator for Fisheries, 
NOAA, or a designee authorized to have 
access to confidential data under 
$ 603.5(b). 

Confidential statistics are those 
submitt^ as a requirement of an FMP 
and that reveal the business or identity 
of the submitter. 

« • * * * 

State employee means any member of 
the state agency responsible for 
developing and monitoring the state's 
program for marine and/or anadromous 
fisheries. 

$ 603.3 [Amended] 

4. In $ 603.3., the words "PMP or" are 
removed. 

5. $ 603.5 is revised to read as follows: 
$ 603.5 Access to statistics. 

(a) General In determining whether to 
grant a request for access to confidential 
data the following information will be 
taken into consideration: 

(1) The specific types of data required; 

(2) The relevance of the data to 
conservation and management issues; 

(3) The duration of time access will be 
required: 

Continuous, infrequent, or one-time; and 

(4) An explanation of why the 
availability of aggregate or non- 
confidential summaries of data from 
other sources would not satisfy the 
requested needs. 

(b) Federal employees. Statistics 
submitted as a requirement of an FMP 
and that reveal the identity of the 
submitter will only be accessible to the 
following: 
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(1) Personnel within NMFS 
responsible for the collection, 
processing, and storage of the statistics; 

(2) Federal employees who are 
responsible for FMP development, 
monitoring, and enforcement; 

(3) Personnel within NMFS performing 
research that requires confidential 
statistics; 

(4) Other NOAA personnel on a 
demonstrable need-to-know basis; and 

(5) NOAA/NMFS contractors or 
grantees who require access to 
confidential statistics to perform 
functions authorized by a Federal 
contract or grant. 

(c) State personnel. Upon written 
request confidential statistics will only 
be accessible if: 

(1) State employees demonstrate a 
need for confidential statistics for use in 
fishery conservation and management; 
and 

(2) The state has entered into a 
written agreement between the 
Assistant Administrator and the head of 
the state's agency that manages marine 


and/or anadromous fisheries. The 
agreement shall contain a finding by the 
Assistant Administrator that the state 
has confidentiality protection authority 
comparable to the Magnuson Act's, and 
that the state will exercise this authority 
to limit subsequent access and use of 
the data to fishery management and 
monitoring purposes. 

(d) Regional Fishery Management 
Councils. Upon written request by the 
Council Executive Director, access to 
confidential data will be granted to: 

(1) Council employees who are 
responsible for FMP development and 
monitoring; 

(2) A Council for use by the Council 
for conservation and management 
purposes, with the approval of the 
Assistant Administrator. In addition to 
the information described in § 603.5(a). 
the Assistant Administrator will 
consider the following in deciding 
whether to grant access: 

(i) The possibility that Council 
members might gain personal or 


competitive advantage from access to 
the data; and 

(ii) The possibility that the suppliers 
of the data would be placed at a 
competitive disadvantage by public 
disclosure of the data at Council 
meetings or hearings. 

(e) Prohibitions. Persons having 
access to these data are prohibited from 
unauthorized use or disclosure, and are 
subject to the provisions of 18 U.S.C. 
1905,16 U.S.C. 1857, and NOAA/NMFS 
internal procedures, including NOAA 
Directive 88-30. 

§ 603.6 [Amended] 

6. In § 603.6, the introductory text to 
paragraph (a), the words "a PMP or 
FMP" are removed and the words "an 
FMP" are added in their place. 

§603.7 [Amended] 

7. In § 603.7, the words, "a PMP or 
FMP" are removed and the words "an 
FMP" are added in their place, wherever 
they occur. 

[FR Doc. 92-16152 Filed 7-6-82; 8:45 am] 
BIUJNO COOC 3S10-22-M 
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DEPARTMENT OF AGRICULTURE 

Types and Quantities of Agricultural 
Commodities To Be Made Available for 
Donation Overseas Under Section 
416(b) of the Agricultural Act of 1949 
in Fiscal Year 1992 

AGENCY: Office of the Secretary. USDA. 
action: Notice. 

summahv: This Notice sets forth the 
determination of the quantities of com, 
frozen bulk butter, and nonfat dry milk 
to be made available for donation 
overseas under section 416(b) of the 
Agricultural Act of 1949, as amended 
(section 416(b)), during fiscal year 1992. 

FOR FURTHER INFORMATION CONTACT: 

Mary Chambliss. Director, Program 
Analysis Division. Office of the General 
Sales Manager. FAS. USDA (202) 720- 
3573. 

SUPPLEMENTARY INFORMATION: It has 
previously been determined that a total 
of 760,000 metric tons of com, 255,000 
metric tons of sorghum, 80,000 metric 
tons of butter/butteroil, and 75,000 
metric tons of nonfat dry milk shall be 
made available for donation under 
section 416(b) during fiscal year 1992. 
This determination was published in the 
Federal Register on November 6,1991. 
The purpose of this notice is to inform 
the public that such previous 
determination is revised by adding 
500,000 metric tons of com and 45,000 
metric tons of frozen bulk butter and 
reducing nonfat dry milk by 40,000 
metric tons. 

Determination 

Accordingly, a total of 1,515,000 metric 
tons of grains and 160,000 metric tons of 
dairy products shall be made available 
for donation overseas pursuant to 
section 416(b) during fiscal year 1992. 

The total kinds and quantities of 
commodities that shall be made 
available for donation are as follows: 



Commodity 

Quantity 

(metric 

tons) 

Grain.. 

Com. 

1,260,000 

255,000 

1,515,000 

35,000 

125,000 

160,000 


Sorghum.... 


Total..... 

Dairy Product__ 

Nontat Dry Milk_ 

Butter/Biitleroit*. 

Total 


* At least 45.000 metric tons must be frozen bulk 
butter. 


Done at Washington. DC. this 30tb day of 
June 1992. 

Edward Machgan, 

Secretary of Agriculture, 

|FR Doc. 92-15938 Piled 7-8-92; 8:45 amj 
BtLUMO COOC 3410-1041 


Forms Undor Review by Office of 
Management and Budget 

July 3.1992. 

The Department of Agriculture has 
submitted to OMB for review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35) since the last list was 
published. This list is grouped into new 
proposals, revisions, extension, or 
reinstatements. Each entry contains the 
following information: 

(1) Agency proposing the information 
collection; 

(2) Title of the information collection; 

(3) Form numbeiis), if applicable; 

(4) How often the information is 
requested; 

(5) Who will be required or asked to 
report; 

(6) An estimate of the number of 
responses: 

(7) An estimate of the total number of 
hours needed to provide the information; 

(8) Name and telephone number of the 
agency contact person. 

Questions about the items in the 
listing should be directed to the agency 
person named at the end of each entry. 
Copies of the proposed forms and 
supporting documents may be obtained 
from: Department Clearance Officer, 
USDA, OIRM, Room 404-W Admin. 
Bldg., Washington. DC 20250. (202) 690- 
2118. 

Revision 

• Farmers Home Administration 

Form FmHA 1962-1, Agreement for the 
Use of Proceeds/Release of Chattel 
Property. 


Form FmHA 1962-1. 

On occasion. 

Individuals or households; Farms; 
157,310 responses; 51,912 hours jack 
Holston (202) 729-9736. 

• Agricultural Marketing Service 

Domestic Dates Produced or Packed in 
Riverside County. California 

Marketing Order 987 

FV-191 and FV-192 

Recordkeeping; On occasion; Monthly; 
Annually; Biennially. 

Farms; Small businesses or 
organizations; 455 responses; 202 
hours. 

Mark Hessei (202) 720-9920. 

• National Agricultural Statistics 

Service 

Water Quality/Pesticide Data Program. 

On occasion. 

Farms; 20.250 responses; 17,323 hours. 

Larry Gambrell (202) 720-7737. 

Extension 

• AgricuhuraJ Marketing Service 

Meat Market News. 

Daily. 

Businesses or other for-profit; 182.000 
responses; 3,033 hours. 

John E, Van Dyke (202) 720-6231. 

• Forest Service 

Pilot Qualification and Approval 
Record, Aircraft Data Card and 
Approval Record. 

FS 5700-20 FS 5700-20a, FS 5700-21, FS 
5700-21a. 

Annually. 

Individuals or households: Businesses or 
other for-profit; 1,915 responses; 1,454 
hours. 

John Eckert (202 205-1497. 

• Off ice of Personnel 

Advisory Committee Membership 
Background Information. 

AD-755. 

Annually. 

Individuals or households; 700 
responses; 350 hours. 

Carolyn T. Wright (202) 720-6325. 

• Animal and Plant Health Inspection 

Service 

Witchweed Mail Survey. 

Annually. 

Farms; 2,800 responses; 1,400 hours. 

Andrea M. Elston (301) 436-4478. 
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New Collection 

• Animal and Plant Health Inspection 

Service 

APHIS Exit Survey 

Annually. 

Individuals or households; Federal 
agencies or employees; 60 responses; 
15 hours. 

Richard F. Fraser (301) 435-4949. 

Reinstatement 

• Rural Electrification Administration 

Personal Experience Record of 
Applicant for Position as Manager. 

Form 328. 

Annually. 

Businesses or other for-profit; 100 
responses; 125 hours. 

Paul D. Mardsen. 

• Animal and Plant Health Inspection 

Service 

Exotic Bee Diseases and Parasites (7 
CFR 319.76) Honeybees and Honeybee 
Semen (7 CFR 322). 

On occasion. 

Farms; Businesses or other for-profit; 
Federal agencies or employees; Non- • 
profit institutions; Small businesses or 
organizations; 270 responses; 360 
hours. 

Phillip Lima (301) 436-8677. 

• Formers Home Administration 

7 CFR 1944-D. Farm Labor Housing 
Loan and Grant Policies; Procedures, 
and Authorization. 

On occasion. 

State or local governments; Farms; Non- 
proHt institutions; 4.740 responses; 
8.762 hours. 


Jack Holston (202) 720-9736. 

Larry K. Roberson. 

Departmental Clearance Officer. 

[FR Doc. 92-16151 Filed 7-8-92; 8:45 am) 

BILLING CODE 341(M>1-M 


Animal and Plant Health Inspection 
Service 

[Docket No. 92-109-1] 

Receipt of Permit Applications for 
Release Into the Environment of 
Genetically Engineered Organisms 

AGENCY: Animal and Plant Health 
Inspection Service, USDA. 

ACTION: Notice. 


SUMMARY: We are advising the public 
that five applications for permits to 
release genetically engineered 
organisms into the environment are 
being reviewed by the Animal and Plant 
Health Inspection Service. The 
applications have been submitted in 
accordance with 7 CFR part 340, which 
regulates the introduction of certain 
genetically engineered organisms and 
products.. 

ADDRESSES: Copies of the applications 
referenced in this notice, with any 
confidential business information 
deleted, are available for public 
inspection in room 1141, South Building, 
U.S. Department of Agriculture, 14th 
Street and Independence Avenue. SW., 
Washington. DC. between 8 a.m. And 
4:30 p.m., Monday through Friday, 


except holidays. You may obtain copies 
of the documents by writing to the 
person listed under “FOR further 
INFORMATION CONTACT." 

FOR FURTHER INFORMATION CONTACT: 

Dr. Arnold Foudin, Deputy Director, 
Biotechnology Permits, Biotechnology, 
Biologies, and Environmental Protection, 
APHIS. USDA. room 850, Federal 
Building. 6505 Belcrest Road. 

Hyattsville, MD 20782, (301) 436-7612. 

SUPPLEMENTARY INFORMATION: The 

regulations in 7 CFR part 340. 
"Introduction of Organisms and 
Products Altered or Produced Through 
Genetic Engineering Which Are Plant 
Pests or Which There Is Reason to 
Believe Are Plant Pests," require a 
person to obtain a permit before 
introducing (importing, moving 
interstate, or releasing into the 
environment) into the United States 
certain genetically engineered 
organisms and products that are 
considered "regulated articles." The 
regulations set forth procedures for 
obtaining a permit for the release into 
the environment of a regulated article, 
and for obtaining a limited permit for 
the importation or interstate movement 
of a regulated article, and for obtaining 
a limited permit for the importation or 
interstate movement of a regulated 
article. 

Pursuant to these regulations, the 
Animal and Plant Health Inspection 
Service has received and is reviewing 
the following applications for permits to 
release genetically engineered ^ 

organisms into the environment: 


Application No. 

Applicant 

Date received 

Organisms 

Field test location 

92-169-01_____ 

DeKalb Plant Genetics. 

06-17-92 

Com plants genetically engi¬ 
neered to express the bar 
gef>e for tolerance to the her¬ 
bicide bialaphos, genes for re¬ 
sistance to European com 
borer, and genes which erv 
hance the insect resistance. 

Maui County. Hawaii 

92-169-02... 

Nortbrup King Company. 

06-17-92 

Com plants geneticalty engi- 
r>eered to express a delta-en¬ 
dotoxin protem from Baciffus 
thuringiensis subsp. kurstaki 
strain HO-1 for resistance to 
European com borer or the 
coat protein ger>es of maize 
dwarf mosaic virus strain B 
(MDMV-B) for resistance to 
MDMV-B. 

Kauai Cty, Hawaii 

92-174-01. renewal of permit 
91-346-02. issued on 02-07- 
92. 

Pioneer Hi-Bred International. 
Incorporated. 

06-22-92 

Soybean plants genetically engi¬ 
neered to express methio- 
nine-arxJ cysteine-rich seed 
storage proteins from Brazil 
nut. 

Salinas, Puerto Rico 
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Application No. 

Appficanl 

Date received 

Organisms 

Field test location 

92-174-02.. 

Pioneer Hi-Bred International. 
Incorporated. 

06-22-92 

Com plants geneticalty engi¬ 
neered to express the coat 
protein genes of maize dwarf 
mosaic virus strain A (MDMV- 
A). maize chlorotic mottle 
virus (MCMV). or maize chlor¬ 
otic dwarf virus (MCOV) for 
resistance to these viruses. 

Kauai County. Hawaii 

92-175-01, renewal ot pernul 
91-218-02, issued on 10-04- 
91. 

Upjdin Company-___ 

06-23-92 

Com plants genetically engi¬ 
neered to express a glufosirv 
ate phosphine thridn acetyf 
transferase (PAT) gene. 

Isabela. Puerto Rico 


Done in Washington. DC this 2nd day of 
July 1992. 

Lonnie |. King, 

Acting Administrator, Animal and Plant 
Health Inspection Service. 

|FR Doc. 92-16150 Filed 7-6-92: 645 am) 
BILUNG COO€ S410-S4>M 


DEPARTMENT OF AGRICULTURE 

Economic Research Service 

National Agricultural Cost of 
Production Standards Review Board: 
Meeting 

The National Agricultural Cost of 
Production Standards Review Board will 
meet at the U.S. Department of 
Agriculture, Washington, DC on July 27- 
28,1992. 

The purpose of this meeting is to 
discuss general issues related to USDA’s 
estimation of enterprise costs of 
production. The meeting will open at 8 
a.m. on July 27 in room 108-A, USDA 
Administration Building, 14th and 
Independence Ave. SW. Subsequent 
sessions will be held in Waugh 
Auditorium, 1301 New York Avenue. 
NW. Meeting times are 1:30-5 p.m. on 
July 27 and 8 a.m.-12 p.m. on July 28. 

All sessions will be open to members 
of the public who wish to observe. 
Written comments may be submitted 
before or after the meeting to Kenneth 
Deavers. Director, ARED-ERS-USDA, 
room 314,1301 New York Avenue. NW., 
Washington, DC 20005. 

This meeting is authorized by 7 USC 
4104. as amended. For further 
information, contact Jim Ryan at (202) 
219-0798. 

Kil. Reichelderfer, 

Acting Administrator. 

IFR Doc. 92-16089 Filed 7-6-92; 645 am) 
BILLING CODE 941G-1«-M 


Forest Service 

Ridge Area Timber Sales, Including 
Ridge and Milk Timber Sales, 
Okanogan National Forest, Okanogan 
County, WA 

agency: Forest Service. USDA. 

action: Revision of a notice of intent to 
prepare an environmental impact 
statement. 


SUMMARY: The Forest Service published 
a Notice of Intent (NOI) to prepare an 
environmental impact statement (EIS) in 
the Federal Register (56 FR 49451) on 
June 6.1991, for the analysis of two 
timber sales on the Okanogan National 
Forest. Twisp Ranger District. The 
current title does not reflect the correct 
name of the project. The revised title of 
the EIS will be “Environmental Impact 
Statement for the Ridge and M6M 
Timber Sales**. 

The NOI stated that the proposed 
action was to harvest 10 million board 
feet of timber and construct 15 miles of 
road with the Ridge Timber Sale, selling 
in 1992; and harvest 4 million board feet 
of timber and construct 6 miles of road 
with the Milk Timber Sale, selling in 
1993. This revised NOI changes the 
proposed action to harvest 11.5 million 
board feet of timber and construct 47.7 
miles of road with the Ridge Timber 
Sale, selling in 1993; and harvest 2.3 
million board feet of timber and 
construct 6.2 miles of road with the 
M&M Timber Sale, selling in 1994. 

The NOI stated that the draft EIS was 
expected to be filed with the 
Environmental Protection Agency (EPA) 
and available for public review by 
October 1991. The revised date of filing 
the draft EIS is July 1992 and the final 
EIS is January 1993. 

FOR FURTHER INFORMATION CONTACT: 

Questions and comments about this EIS 
should be directed to Jennifer Klepach, 
EIS team leader, Okanogan National 


Forest, Twisp Ranger District, P.O. Box 
188, Twisp, WA 98856, telephone (509) 
997-2131. 

Dated: June 30.1992. 

Donald C. Lyon. 

Acting Forest Supervisor. 

|FR Doc. 92-16107 Filed 7-6-92; 8:45 am] 
BILUNG COOC 3410-11-M 


DEPARTMENT OF COMMERCE 
Foreign-Trade Zones Board 
[Order No. 583] 

Resolution and Order Approving the 
Application of the Canaveral Port 
Authority for Special-Purpose 
Subzone Status at the American Digital 
Switching, Inc^ Plant 
(Telecommunications and Computer 
Products) Melbourne, FL. 

Proceedings of the Foreign-Trade Zones 
Board. Washington. DC. 

Pursuant to the authority granted in 
the Foreign-Trade Zones Act of June 18, 
1934, as amended (19 U.S.C. 81a-81u), 
the Foreign-Trade Zones Board (the 
Board] adopts the following Resolution 
and Order. 

The Board, having considered the 
matter, hereby orders: 

After consideration of the application of 
the Canaveral Port Authority, grantee of FTZ 
136, filed with the Foreign-Trade Zones Board 
(the Board) on June 11,1991. requesting 
special-purpose subzone status at the 
telecommunications and computer products 
plant of American Digital Switching. Inc., in 
Melbourne. Florida, the Board, finding that 
the requirements of the Foreign-Trade Zones 
Act. as amended, and the FTZ Board's 
regulations are satisfied, and that the 
proposal is in the public interest, approves 
the application. 

Approval is subject to the FTZ Act and the 
FTZ Sard's regulations (as revised. 56 FR 
50790-50806 10/8/91), including { 400.28. The 
Secretary of Commerce as Chairman and 
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Executive Officer of the Board, is hereby 
authorized to Issue a grant of authority and 
appropriate Board Order. 

Grant of Authority for Subzooe Status 

American Digital Switching, Inc,, 
Melbourne, FL 

Whereas, By an Act of Congress 
approved June 18,1934, an Act to 
provide for the establishment of foreign- 
trade zones in ports of entry of the 
United States, to expedite and 
encourage foreign commerce, and for 
other purposes, as amended (19 U.S.C. 
81a-61u] (the Act), the Foreign-Trade 
Zones Board (the Board] is authorized to 
grant to corporations the privilege of 
establishing foreign-trade zones in or 
adjacent to U.S. Customs ports of entry; 

Whereas, The Board’ regulations (15 
CFR part 400) provide for the 
establishment of special-purpose 
subzones when existing zone facilities 
cannot serve the specific use involved: 

Whereas, The Canaveral Port 
Authority, grantee of FTZ 136, has made 
application (filed 6-11-01. FTZ Docket 
34-91. 56 FR 28862, 6-25-01) to the Board 
for authority to establish a subzone at 
the telecommunications and computer 
products plant of American Digital 
Switching, Inc., in Melbourne, Brevard 
County. Florida; 

Whereas, Notice of said application 
has been given in the Federal Register 
and public comment has been invited; 
and 

Whereas, the Board has found that 
the requirements of the Act and the 
Board's regulations are satisfied, and 
that approval of the application is in the 
public interest; 

Now, Therefore, The Board hereby 
authorizes the establishment of a 
subzone at the American Digital 
Switching, Inc., plant in Melbourne, 
Florida, designated on the records of the 
Board as Foreign-Trade Subzone 136B. 
at the location described in the 
application, subject to the Act and the 
Board’s Regulations (as revised. 56 FR 
50790-50808,10/8/91), including Section 
400.28. 

Signed at Washington, DC. this 29th day of 
June 1992, pursuant to Order of the Board. 
Alan M. Dunn, 

Assistant Secretary of Commerce for Import 
Administration, Chairman, Committee of 
Alternates, Foreign-Trade Zones Board. 

Attest 

John ). Da Ponte, )r., 

Executive Secretary. 

|FR Doc. 92-10006 Filed 7-8-02: 8:45 am) 
BILUNG COOC 3SfO<OS-«l 


(Docket 21-92] 

Foreign-Trade Zone 177—Evanavllle, 
Indiana; Application for Expansion 

An application has been submitted to 
the Foreign-Trade Zones Board (the 
Board) by the Indiana Port Commission, 
grantee of FTZ 177, requesting authority 
to expand its zone in Evansville, 

Indiana. The application was submitted 
pursuant to the provisions of the 
Foreign-Trade Zones Act, as amended 
(19 U.S.C. 81a-81u). and the regulations 
of the Board (15 CFR part 400). It was 
formally filed on June 29.1992, 

FTZ 177 was approved on March 12, 
1991 (Board Order 513. 56 FR 12155. 3/ 
22/91). The zone currently involves 
three sites in the Evansville-Mount 
Vernon area: Site 1 (40 acres) within the 
Southwind Maritime Centre, Posey 
County, Indiana; Site 2 (30,000 sq. ft.) 
Central Warehouse Inc., 301 East 
Indiana Street. Evansville; and Site 3 
(40,000 sq. ft.) Morton Avenue 
Warehouse. Inc., East Lynch Road. 
Evansville. 

The applicant is now requesting 
authority to expand the zone to add a 
fourth site (78 acres) at the Evansville 
Regional Airport. Evansville. The site 
consists of 2 parcels: a warehouse 
facility (75,000 sq. ft.) within the airport 
terminal building, and an industrial park 
(76 acres) on Oakhill Road in the 
northeast comer of the Airport complex. 
The facilities are owned and operated 
by the Evansville-Vanderburgh Airp)ort 
Authority. 

No manufacturing requests are being 
made at this time. Such approvals would 
be requested from the Board on 8 case- 
by-case basis. 

In accordance with the Board's 
regulations (as revised, 58 FR 50790- 
50808,10-6-01). a member of the FTZ 
Staff has been designated examiner to 
investigate the application and report to 
the Board. 

Public comment on the application is 
invited h'om interested parties. 
Submissions (original and 3 copies) shall 
be addressed to the Board’s Executive 
Secretary at the address below. The 
closing period for their receipt is 
September 8.1992. Rebuttal comments 
in response to material submitted during 
the foregoing period may be submitted 
during the subsequent 15-<iay period (to 
September 22,1992). 

A copy of the application and 
accompanying exhibits will be available 
for public inspection at each of the 
following locations: 

Port Director’s Office, Federal Building, room 

238,101 NW. Seventh. Evansville. Indiana 

4770a 


Office of the Executive Secretary, Foreign- 
Trade Zones Board. U.S. Department of 
Commerce, room 3716,14th & Pennsylvania 
Avenue, NW., Washington. DC 20230. 
Dated: July 1.1992. 

John ). Da Ponte. )r.. 

Executive Secretary. 

|FR Doc. 92-16000 Filed 7-8-02; 8:45 am) 
BILLING CODE 3S10-OG-M 


(Order No. 567] 

Resolution and Order Approving the 
Application of the New Hampshire 
State Port Authority for Special- 
Purpose Subzone Status; ABB 
Combustion Engineering, Inc. 
(Industrial/Nuclear Equipment) 
Newington, NH 

Proceedings of the Foreign-Trade Zones 
Board. Washington, DC. 

Resolution and Order 

Pursuant to the authority granted in 
the Foreign-Trade Zones Act of June 18, 
1934, as amended (19 U.S.C. 81a-81u), 
the Foreign-Trade Zones Board (the 
Board) adopts the following Resolution 
and Order 

The Board, having considered the 
matter, hereby orders: 

After consideration of the application of 
the New Hampshire State Port Authority, 
grantee of Foreign-Trade Zone 81, filed with 
the Foreign-Trade Zones Board (the Board) 
on September 18,1991, requesting special- 
purpose subzone status at the industrial/ 
nuclear equipment manufacturing plant of 
ABB Combustion Engineering, (nc. 

(subsidiary of ABB Asea Brown Boveri 
Group, Switzerland), in Newington. New 
Hampshire, within the Portsmouth Customs 
Port of entry, the Board, finding that the 
requirements of the Foreign-Trade Zones Act. 
as amended, and the Board’s regulations are 
satisfied, and that the proposal is in the 
public interest, approves the application. 

The approval is subject to the FTZ Act and 
the FTZ Sard's regulations (as revised, 56 
FR 50796-50608.16-8-01). Including § 400.28. 
The Secretary of Commerce, as Chairman 
and Executive Officer of the Board, is hereby 
authorized to issue a grant of authority and 
appropriate Board Order. 

Grant of Authority for Subzone Status 

ABB Combustion Engineering, Inc. 
Newington, Nil 

Whereas, By an Act of Congress 
approved June 18.1934, an Act to 
provide for the establishment of foreign- 
trade zones in ports of entry of the 
United States, to expedite and 
encourage foreign commerce, and for 
other purposes, as amended (19 U.S.C. 
81a-81u) (the Act), the Foreign-Trade 
Zones Board (the Board) is authorized to 
grant to corporations the privilege of 
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establishing foreign-trade zones in or 
adjacent to U.S. Cuatoms ports of entry; 

W hereas, The Board’s regulations (15 
CFR Part 400) provide for the 
establishment of special-purpose 
subzones when existing zone facilities 
cannot serve the specific use involved; 

Whereas, The New Hampshire State 
Port Authority, Grantee of Foreign- 
Trade Zone No. 81, has made 
application (filed 9-18-01, FTZ Docket 
54-91. 56 FR 49742,10-1-91) to the Board 
for authority to establish a special- 
purpose subzone at the ABB 
Combustion Engineering. Inc., plant in 
Newington, New Hampshire; 

Whereas, Notice of said application 
has been given in the Federal Register 
and public comment has been invited; 
and. 

Whereas, The Board has found that 
the requirements of the Act and the 
Board's regulations are satisfied and 
that approval of the application is in the 
public interest; 

Now, therefore. The Board hereby 
authorizes the establishment of a 
subzone at the ABB Combustion 
Engineering, Inc., plant in Newington, 
New Hampshire, designated on the 
records of the Board as Foreign-Trade 
Subzone 81C, at the location described 
in the application, subject to the FTZ 
Act and the Board's regulations (as 
revised. 56 FR 50790-50808, lQ-6-91). 
including Section 400.28. 

Signed at Washington. DC. this 29th day of 
June 1992. pursuant to Order of the Board. 
Alan M. Dunn, 

Assistant Secretary of Commerce for Import 
Administration, Chairman, Committee of 
Alternates, Foreign-Trade Zones Board. 

Attest: 

John ). Da Ponte, |r.. 

Executive Secretary. 

[FR Doc. 9Z-16007 Filed 7-8-92; 8:45 am) 
BIU.INQ COO€ aSIO-OS-M 


International Trade Administration 

Antidumping or Countervailing Duty 
Order, Finding, or Suspended 
Investigation; Opportunity To Request 
Administrative Review 

AGENCY: International Trade 
Administration/Import Administration, 
Commerce. 

action: Notice of opportunity to request 
administrative review of antidumping or 
countervailing duty order, finding, or 
suspended investigation. _ 

BACKGROUND: Each year during the 
anniversary month of the publication of 
an antidumping or countervailing duty 
order, finding, or suspension of 
investigation, an interested party as 


defined in section 771(9) of the Tariff 
Act of 1930 may request, in accordance 
with § 353.22 or 355.22 of the Commerce 
Regulations, that the Department of 
Commerce ("the Department") conduct 
an administrative review of that 
antidumping or countervailing duty 
order, finding, or suspended 
investigation. 

OPPORTUNITY TO REQUEST A REVIEW: 

Not later than July 31,1992, interested 
parties may request administrative 
review of the following orders, findings, 
or suspended investigations, with 
anniversary dates in July for the 
following periods: 


Antidumplr^ duty 
proceedings 


Period 


Armenia: Solfd urea (A-831- 

801)__ 

Azerb^n: Solid urea (A- 

832-801).... 

BetaruS'Battic: Solid urea (A- 


07/01/91-06/30/92 

07/01/91-06/30/92 


822-801). 

Brazil: lr>^stnal r>itfOcellu> 

lose (A-351-804). 

Brazil: Silicon metal (A-351- 

806).. 

Estonia>6altic: Solid urea (A- 

447-801)... 

Georgia: Solid urea (A-833- 

801).,... 

German Democratic Repub* 
lie: Solid urea (A-429-601).. 
Iran: Certain itvshall pistactv 
los (A-507-502)... 


07/01/91-06/30/92 

07/01/91-06/30/92 

03/29/91-06/30/92 

07/01/91-06/30/92 

07/01/91-06/30/92 

07/01/91-06/30/92 

07/01/91-06/30/92 


Japan: Industrie nitrocellu¬ 
lose (A-588-812). 

Japan: Malleable cast-iron 

pipe fittings (A-568-605). 

Japan: High power micro- 
wave amplifiers and com¬ 
ponents thereof (A-588- 

005)_____ 

Japan: Fabric expanded r>eo- 
prene laminate (A-588- 

404).. 

Japan: Synthetic methionine 

<A-588-041)_.. 

Kazakhstan: Solid urea (A- 


07/01/91-06/30/92 

07/01/91-06/30/92 

07/01/91-06/30/92 

07/01/91-06/30/92 

07/01/91-06/30/92 


834- 801)......... 

Kyrgyzstan: Solid urea (A- 

835- 801).... 

Latvia-Baltic: Solid urea (A- 

449-801)..... 

Lithuania: Solid urea (A-451- 

801)....... 

Moldova: Solid urea (A-841- 

801)..... 

Romania: Solid urea (/S-485- 

601). 

Russia: Solid urea (A-821- 

801*)... 

Ta^stan: Solid urea (A- 

842-801)....,. 

The Federal Republic of Ger- 
marry: Irxfustrtal nitrocellu¬ 
lose (A-428-803). 

The People's Republic of 


07/01/91-06/30/92 

07/01/91-06/30/92 

07/01/91-06/30/92 

07/01/91-06/30/92 

07/01/91-06/30/92 

07/01/91-06/30/92 

07/01/91-06/30/92 

07/01/91-06/30/92 

07/01/91-06/30/92 


China: Irxfusthal nitroceltu- 


lose (A-570-802)... 

The Republic of Korea: Irv 
dustrial nitrocellulose (A- 

580-605)_ 

The United Kir>gdom: Irxlus- 
tnal nitrocellulose <A-412- 
803)__ 


07/01/91-06/30/92 


07/01/91-06/30/92 


07/01/91-06/30/92 


Antidumpiog duty 
proceedings 

Period 

Turkmenistan: Sohd urea (A- 
843-801).... 

07/01/91-06/30/92 

Ukraine: Solid urea |A-823- 
801)... 

07/01/91-06/30/92 

Uzbekistan: SoM urea (A- 
844-801)___ 

07/01/91-06/30/92 

European Economic Commu¬ 
nity Sugar (C-408-046). 

01/01/91-12/31/91 

Uruguay: Leather wearir>g ap¬ 
parel (C-355-001). 

01/01/91-12/31/91 


In accordance with §§ 353.22(a) and 
355.22(a) of the Commerce regulations, 
an interested party may request in 
writing that the Secretary conduct an 
administrative review of specified 
individual producers or resellers 
covered by an order, if the requesting 
person states why the person desires the 
Secretary to review those particular 
producers or resellers. If the interested 
party intends for the Secretary to review 
sales of merchandise by a reseller (or a 
producer if that producer also resells 
merchandise from other suppliers) 
which was produced in more than one 
country of origin, and each country of 
origin is subject to a separate order, 
then the interested party must state 
specifically which re8eller(s) and which 
countries of origin for each reseller the 
request is Intended to cover. 

Seven copies of the request should be 
submitted to the Assistant Secretary for 
Import Administration. International 
Trade Administration, room B-099, U.S. 
Department of Commerce, Washington, 
DC 20230. Further, in accordance with 
S 353.31 or 355.31 of the Commerce 
Regulations, a copy of each request must 
be served on every party on the 
Department's service list. 

The Department will publish in the 
Federal Register a notice of "Initiation 
of Antidumping (Countervailing) Duty 
Administrative Review", for requests 
received by July 31.1992. 

If the Department does not receive, by 
July 31.1992, a request for review of 
entries covered by an order or finding 
listed in this notice and for the period 
identified above, the Department will 
instruct the Customs Service to assess 
antidumping or countervailing duties on 
those entries at a rate equal to the cash 
deposit of (or bond for) estimated 
antidumping or countervailing duties 
required on those entries at the time of 
entry, or withdrawal from warehouse, 
for consumption and to continue to 
collect the cash deposit previously 
ordered. 

This notice is not required by statute, 
but is published as a service to the 
international trading community. 
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Dated: )une 28.1992. 
foMph A. Spetrini 

Deputy Aasiatant Secretary for Compliance. 
IFR Doc. 92-10005 Filed a*45 amj 

BCtUNO COO€ 


(A-570-003] 

Cotton Shop Towels From the 
People’s Republic of China; Final 
Results of Antidumping Duty 
Administrative Review 

AGENCY: International Trade 
Administration. Import Administration. 
Department of Commerce. 

ACTION: Notice of final results of 
antidumping duty administrative review. 

SUMMANY: On March 31,1992, the 
Department of Commerce published the 
preliminary results of its administrative 
review of the antidumping duty order on 
cotton shop towels from the People’s 
Republic of China (PRC) (57 FR10881). 
We have now completed the review and 
determine the dumping margins to be 
72.14 percent for Tianjin Arts & Crafts 
Import and Export Corporation (TAC), 
and 122.81 percent for both Chinatex 
and China National Arts and Crafts 
Import and Export Corporation 
(CNART), based on best information 
available, during the period October 1. 
1989 through September 30,1990. 
EFFECTIVE DATE: July 9,1992. 

FOR FURTHER INFORMATION CONTACT: 
Cameron Cardozo, Elizabeth Levy or 
Michael Rollin, Office of Countervailing 
Compliance, Import Administration, 
International Trade Administration, U.S. 
Department of Commerce. 14th Street 
and Constitution Avenue NW., 
Washington, DC 20230; telephone: (202) 
377-2788. 

SUPPLEMENTARY INFORMATION: 
Background 

On March 31.1992, the Department of 
Commerce (the Department) published 
in the Federal Register (57 FR 10881) the 
preliminary results of its administrative 
review of the cuitidumping duty order on 
cotton shop towels from the PRC (48 FR 
45277, October 4,1983) covering the 
period October 1,1989 through 
September 30,1990. The Department has 
now completed this administrative 
review in accordance with section 751 of 
the Tariff Act of 1930, as amended (the 
Act). 

0^ June 14,1991. questionnaires were 
issued to the three producers/resellers 
listed above. TAC. which until January 
1,1989. was named China National Arts 
and Crafts Import and Expiort 
Corporation, Tianjin Branch, was the 


only company that answered the 
Department’s questionnaire. 

In the previous review of cotton shop 
towels from the PRC (56 FR 60969), we 
determined that TAC had sufficiently 
demonstrated the absence of 
governmental control over its legal, 
financial and economic affairs. TAC. 
therefore, qualified for a separate 
dumping rate. See Final Results of 
Antidumping Duty Administrative 
Review: Shop Towels of Cotton from the 
PRC (56 FR 60969, November 29.1991). 
TAC has again placed evidence on the 
record demonstrating its independence 
from governmental control during the 
present review. The Department has 
determined that once a company in a 
non>market economy countiy has 
demonstrated that it is entitled to a 
separate rate, unless there is an 
in^cation that its status may have 
changed, it is not necessary for that 
company to resubmit data supporting a 
separate rate during subsequent 
reviews. See Final Results of 
Antidumping Duty Administrative 
Review: Certain Iron Construction 
Castings from the PRC (57 FR 24245, 

June 8.1992). Accordingly, we are 
granting TAC’s request for a separate 
dumping rate during this review period. 

Use of Best Information Available 

We have assigned to all other PRC 
firms for which a review was requested 
a deposit rate based on the best 
information available (BIA). in 
accordance with section 776(c) of the 
Act. because no other named PRC 
exporter responded to our questionnaire. 
In deciding what to use as BIA, 19 CFR 
353.37(b) provides that the Department 
may take into account whether a party 
refused to provide requested 
information. Thus, the Department 
determines on a case-by-case basis 
what to use as BIA. When a company 
refuses to provide the information 
requested in a timely manner, or 
otherwise significantly impedes the 
Department’s review, the Department 
will assign to that company the highest 
margin calculated for any company in 
this review, any previous review or the 
original investigation. See. e.g.. 
Antifriction Bearings (Other than 
Tapered Roller Bearings) and Parts 
Thereof from the Federal Republic of 
Germany: Final Results of Antidumping 
Duty Administrative Review (56 FR 
31692,31704, July 11,1991). In this case, 
the highest margin is from a previous 
review. 

Scope of the Review 

The products covered by this review 
are cotton shop towels from the PRC. 
This merchandise is classifiable under 


item number 6307.10.2005 of the 
Harmonized Tariff Schedule (HTS). The 
HTS item number is provided for 
convenience and customs purposes. The 
written description remains dispositive. 

The review covers three producers/ 
resellers of cotton shop towels to the 
United States and the period October 1. 
1989 through September 30,1990. 

Analysis of Comments Received 

We gave interested parties an 
opportunity to comment on the 
preliminary results. We received written 
comments from one respondent, TAC. 
and written rebuttal comments from the 
petitioner, Milliken & Company. Because 
petitioner’s comments were solely in 
support of the Department’s preliminary 
results and in opposition to respondent’s 
comments, we have only discussed 
respondent’s comments. 

Comment 2: Respondent argues that 
the Department improperly initiated this 
review on the grounds that petitioner’s 
request for initiation failed to meet what 
TAC characterizes as jurisdictional 
requirements under 19 CFR 353.22(a) 
(1990). Specifically, the request failed to 
state ’’why the person (requesting the 
review) desires the Secretary to review 
those particular producers and 
resellers” named in the request. 
Therefore, for this reason, and because 
each administrative record must stand 
alone. TAC claims the Department 
should rescind the notice of initiation of 
this review, a power that is within the 
Department’s inherent authority. 

Department's Position: We disagree 
with respondent's argument that 
petitioner’s request for review was 
inadequate. This argument was 
previously presented by the respondent 
soon after initiation of this review. 

Based on the Department’s stated 
interpretation of its regulatory provision, 
we rejected TAC’s claim then as well 
The provision for stating “why” a 
requesting party desires an 
administrative review of particular 
producers and resellers "is not intended 
to be a difficult hurdle to overcome.” 
Antidumping and Countervailing Duties: 
Administrative Reviews on Request; 
Transition Provisions (50 FR 32556. 

32557 (1985)) [Transition Provisions). 
Neither the statute nor the legislative 
history underlying the 1984 amendment 
to section 751 of the Act refers to this 
requirement. See. e.g., H.R. Conf. Rep. 
No. 9a 98th Cong., 2d Sess. 181 (1984), 
Clearly, Congress left the manner in 
which to regulate requests for review 
within the Department’s discretion, and 
we have explained what information we 
require in order to initiate a review, and 
why. See Asociacion Colombiana de 
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Exportadorea de Florea versus United 
States, 903 F^d 1555.1559 (Fed. Clr. 
1990). As the Department explained 
when it promulgated i 353.22(a)(1) 
(originally $ 353JS3a(a)(l)). "requests 
and the statements should help the 
Department focus on the potential 
respondents which the requester 
believes to be most important to the 
requester." Transition ProviaionSy 50 FR 
at 32557. 

The Court of Appeals for the Federal 
Circuit has affirmed this view, holding 
that "(t)he Administration imposed the 
requirements for its benefit, not for the 
benefit of the subjects of the 
investigation." Asociacion CoJombiona, 
903 F.2d at 1559. Furthermore, the Court 
stated that the question of whether a 
requesting party satisfies the obligations 
of the Department's regulations is a 
decision for the Department and not 
interested parties to make. kL 

We agree with respondent that data 
from each review period is analyzed 
separately. Whenever the Department 
seeks to establish whether a party has 
demonstrated a consistent pattern of 
behavior, however, we may turn to the 
record in previous reviews aa precedent 
This is the situation here. The 
Department had no difficulty focusing 
on the respondents considered most 
important by the petitioner, in part 
because petitioner listed the same three 
producera/resellers in all previoua 
requests for review. Peiitiooer listed 
CNART and Chinatex in every request 
for review since the original 
investigation. TAC. whhdi only 
separated from CNART, its parent 
company three review periods ago, has 
been listed by petitioner each year 
thereafter. Petitioner obviously 
considered these producers "important" 
in terms of dumping practices. 

The Department has consistently 
determined that TAG and its 
predecessor CNART engaged in 
dumping during the original 
investigation and the past four 
consecutive administrative review 
periods. Petitioner has consistently 
requested that the Department review 
TAC8 shipments of shop towels in order 
to determine the proper antidumping 
duty rate for each period. Consequently, 
in accordance with the Department's 
consistent interpretation of this 
regulatory provision, we determine that 
petitioner's intentions were clear from 
the face of its initiation request for this 
review period. While the f^ts in this 
case clearly show that the initiation 
requirements were met, there may be 
other instances where the facts indicate 
that additional information may be 
needed to meet the initiation 


requirements. See Asociocioa 
Colombiano, 903 F.2d at 1555. 

Comment 2: Respondent argues that 
the Department should use TACs input 
prices for starch and ink in calculating 
foreign market value (FMV). First TAC 
contends that the Department 
abandoned its methodology of "mixing" 
surrogate price information with 
nonmi^et economy (NME) prices, a 
decision which is not grounded in any 
articulated reasoning or substantial 
evidence in the record. TAC further 
notes that the Department did not issue 
supplemental questionnaires following 
TAG'S response regarding the market- 
driven status of its inputs, suggesting 
that the Department was satisfied with 
TAG'S response. Citing Pinal 
Determination cf Sales at Less Than 
Fair Value (LTFVJ: Chrome Plated Lug 
Nuts from the PRC, 56 FR 46153 (1991) 
[Lug Nuts), and Final Determination of 
Sales at LTFV; Oscillating Fans and 
Ceiling Fans from the PRC, 56 FR 55271 
(1991) [Fans], TAC states that the 
Department determined that using 
individual input prices, sourced within 
an NME and found to be market-driven, 
was consistent with the Congressional 
intent underlying section 773(c)(1)(B) of 
the Act. These decisions, TAC claims, 
were also intended to enhance 
predictability. Thus, without a change in 
the statute or the regulations, this abrupt 
policy shift defies the Department's 
goals of predictability and accuracy as 
they were articulated in Lug Nuts, Such 
an abuse of discretion, TAC contends, is 
contrary to law and should be reversed. 

Deportment’s Position: We disagree 
with respondent. To the extent it was 
required, TAC received adequate notice 
of the Department's reconsideratioo of 
its policy. As noted by petitioners, the 
Department first gave public notice of 
this reevaluation on November 13,1991 
when it initiated the CVD investigation 
of fans from the PRC See Initiation of 
Countervailing Duty Investigation: 
Oscillating Fans one/ Ceiling Fans from 
the PRC, 56 FR 57616 (1991); see also 
Initiation of Countervailing Duty 
Investigation: Chrome plated Lug Nuts 
and Wheel Locks from the PRC, 57 FR 
877 (January 9v 1992). In addition, 
several months before pubtishing the 
preliminary results in this case, the 
Department sought and was later 
granted a remand by the Court of 
International Trade (CTT) of its LTFV 
determination in Lug Nuts, See 
Consolidated IntematioiKtl Automotive, 
Jnc„ versus United States, Slip Op. 92-54 
(CTT April 8,1992). FinaUy, TAC 
submitted comments following 
pubHcatkm of the preliininary results in 
this review CoUan Shon Towels from 


the PRC: Preiiminary Results of 
Antidun^ng Duty Administrative 
Review, 57 FR 10861 (March 31,1992) 
[PrehmoKHry Results), The Department 
has fully considered TACs comments 
and has maintained its original position. 
Therefere, the argument that respondent 
had no notice of the Department's 
reccmslderation of its poHcy is without 
merit 

Similarly, the Department acted 
within its statutory authority by refining 
its test for evaluating the market 
conditions within an NME. Contrary to 
TAG'S assertion, the Department has 
never determined that Congress 
intended prices of inputs produced 
within an NME to be used in calculating 
FMV. See Lug Nuts. In Lug Nuts, the 
Department merely interpreted the 
statute as permitting such a finding. 
Upon reconsideration, however, we 
have determined that the approach 
outhned in Lug Nuts ofters an 
inappropriate basis for determining 
FMV in cases involving NME countries. 

We addressed this issue recently in 
Amendment to Final Determination of 
Sales at LTFV and Amendment to 
Antidumping Duty Order, Lug Nuts from 
the PRC, 57 FR 15052 (April 24,1992) 

[Lug Nuts Remand), There, we noted 
that section 773(c)(1) of the Act requires 
that foreign maricet value be calculated 
on the basis of "factors of production" 
generally valued in an appropriate 
surrogate country if: 

(A) The merchandiae under investigation is 
exported from e nonmarket economy country, 
and 

(B) The admlnUlering authority finds that 
the avadable infoimation does not permit the 
foreign market value of the merebandise to 
be determined under subsection (a] (the 
"normal" methodology for determining 
foreign market value) of this section. 

19 U.S.Cr 1677b(G)(l) (emphasis added). 
In amending the statute in 1988 to add 
section 773(c}(lK^» Congress clearly 
contemplate a situation in which a 
sector (d an NME may be sufficiently 
free of distortion in order that the 
actual prices and/or costs incurred in 
the NME could be used in dumping 
calculations and render meaningful 
results. Both paragraphs (A) and (B) 
must be satisfied betoe Department 
will use the factors of production 
methodok^. U the facts permit, section 
773{cKl)tB) aMows the Department to 
calculate foreign market value using 
normal foreign market value 
methodologiea despite the fact that the 
economy of the subfect country, on a 
macro basis, is nonmarket in nature. See 
Lug Nuts Remand; Final Negative 
Countervails^ Duty Determinations: 
Oscillating the Ceding Fans from the 
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PRC, 57 FR 24018 (June 5,1992) (Fans 
CVD Determination), Because the 
statute provides no guidance to help 
identify such situations, however, we 
have attempted to develop the 
appropriate standards to fairly and 
consistently make this determination. 

When we issued the original 
determinations in Lug Nuts and Fans, 
the Department had only recently begun 
receiving and considering claims of 
market conditions existing within NMEs, 
and was not in a position to announce a 
definitive rule at that time. We 
subsequently decided that the scope of 
the test set forth in the Lug Nuts and 
Fans decisions did not take adequate 
consideration of the indirect nonmarket 
forces at work within an NME and was. 
therefore, too narrow. As noted above, 
the Department’s reconsideration of this 
issue was known publicly as early as 
two months after the issue was first 
considered in Lug Nuts. Subsequently, 
the err granted the Department’s 
request for a remand of its initial Lug 
Nuts determination, thereby implicitly 
recognizing the Department’s authority 
to reconsider its standard. See 
ConsolidatedInFl Automotive, supra. 
Slip. Op. 92-54. 

Contrary to TAC’s assertion, 
moreover, the Department was not 
required to promulgate a regulation or 
wait for a change in the statute before 
reconsidering this standard. As the 
Supreme Court has recognized, an 
agency engaged in the administration of 
a statute has a choice between 
proceeding by rule-making or through 
decision-maldng. on a case-by-case 
basis. Securities and Exchanges 
Commission v. Chenery Corp„ 332 U.S. 
202, 203 (1947); see also Zenith Elec. 
Corp. V. United States, 755 F.Supp. 397 
(CIT1990): This decision lies primarily 
within the informed discretion of the 
administering agency. The Supreme 
Court further recognized that an ’’agency 
may not have had sufficient experience 
with a particular problem to warrant 
rigidifying its tentative judgment into a 
hard and fast rule.” Chenery, 332 U.S. at 
202 . 

Accordingly. TAC is incorrect in 
arguing that the Department jeopardized 
predictability by revising its test. To the 
contrary, unlike the situation following 
Lug Nuts, we have now developed a test 
for determining when market conditions 
are functioning within an NME, based 
on stated criteria. 

One source of guidance to which the 
Department turned in developing this 
test is the Federal Circuit’s decision in 
Georgetown Steel Corp. v. United 
States, 801 F.2d 1308 (Fed. Cir. 1988) 
(Georgetown). Based on the analysis in 
Georgetown, we have concluded that 


whenever the imports under 
investigation are being produced and 
sold in a nonmarket setting, use of the 
factors of production methodology under 
the antidumping law is the appropriate 
standard. As noted in Lug Nuts Remand, 
57 FR at 15055. however. 

where those characteristics identified by the 
Federal Circuit are not present, and we have 
sufficient confidence in the validity of all 
relevant costs and prices to pennit their use 
in the dumping calculation, we have 
concluded that market economy remedies are 
available, i.e., that the market economy 
provisions of the antidumping law and the 
countervailing duty law can be applied. 

Our new test, now known as the 
market oriented industry (MOl) test, 
determines when we will implement the 
scenario envisioned in Lug Nuts 
Remand and was first articulated in 
Preliminary Determination of Sales at 
LTFV: Sulfanilic Acid From the PeopIe*s 
Republic of China 57 FR 9409 (March 18, 
1992) (Sulfanilic Acid) and followed in 
the Preliminary Results and subsequent 
determinations. See Lug Nuts Remand; 
Fans CVD Determination, and Final 
Determination of Sales at LTFV: Certain 
Carbon Steel Butt-Weld Pipe Fittings 
From the People's Republic of China, 57 
FR 21058 (May 18,1992). The MOI test is 
clearly not met by the present situation. 
TAC has only claimed that the domestic 
prices paid for two insignificant inputs— 
starch and ink—are market-oriented. As 
the Department explained in the 
Preliminary Results, TAC has not 
alleged that PRC shop towel producers 
are sufficiently market-oriented to 
justify market economy treatment as 
permitted under section 773(c)(1)(B) and 
as interpreted by the MOl test. 

Comment 3: TAC asserts that the 
Department unjustifiably delayed the 
Preliminary Results until March 31, 

1992, a date beyond the permissible time 
frame during which the Department 
would have accepted actual market- 
driven input costs within an NME. TAC 
submitted its questionnaire response on 
October 11,1991, and the Department 
tentatively intended to publish its 
preliminary results on January 31,1992. 
Because the policy apparently changed 
with publication of Sulfanilic Acid, the 
Department caused TAC to miss its 
rightful opportunity. 

Department's Position: We disagree 
with the respondent. The fact that the 
Department did not issue its preliminary 
results in this case on January 31, as 
tentatively scheduled, is not prejudicial 
to respondent. In the first place, 
provided an agency explains a decision 
to revise its policy, the courts have 
emphasized that agencies cannot be 
held to an overly rigid interpretation of 
the law they administer. See, e.g.. 


Chenery, supra: Rust v. Sullivan, 111 
S.Ct. 1759 (1991). Although in situations 
such as the present, the Department 
attempts to issue results of 
administrative reviews in as timely a 
manner as possible, such reviews are 
not subject to specific, mandatory time 
limits. See 19 U.S.C. 1675. 

Comment 4: Respondent argues that 
the Department abused its discretionary 
authority when calculating FMV using 
input prices from surrogate market 
economy countries to value PRC inputs. 
According to respondent, the 
Department unjustly pieced together 
surrogate information from the three 
different surrogate economies of India. 
Indonesia and Pakistan. Furthermore, 
the Department failed to place 
information on the record supporting its 
choice of surrogates or its preference for 
India over Pakistan or Indonesia. 

Respondent cites to publicly available 
data to support its contention that the 
Department inappropriately mixed 
surrogate information. These data, 
according to respondent, indicate that, 
unlike India and Pakistan, Indonesia’s 
GNP per capita is not comparable to 
that of the PRC. Also, in terms of 
quantity of subject merchandise 
exported to the United States, India and 
Pakistan are almost indistinguishable 
from one another. 

Respondent also complains that the 
Department chose India as its primary 
surrogate country despite the fact that 
Indian data were only available for 
three of the eleven factor inputs. Of 
those three, only two were 
contemporaneous with the period of 
review. Therefore, the respondent 
claims that the Department ignored the 
more complete, reliable surrogate data 
available from Pakistan. The respondent 
further claims that the Department erred 
by choosing the highest prices available 
from Pakistan and Indonesia for the 
remaining eight factor inputs. 

Respondent requests that the 
Department remedy this abuse of 
discretion by selecting Pakistan as its 
primary surrogate economy. The 
respondent claims that Pakistan offers a 
more complete set of surrogate data, 
which is supported by verified 
information from the Department’s 
investigation of shop towels from 
Bangladesh. See Final Determination of 
Soles at LTFV: Shop Towels From 
Bangladesh (57 FR 3996, February 3, 
1992). 

Department's Position: We disagree. 

In determining FMV in cases involving 
NME countries, the present statutory 
provision requires that, to the extent 
possible, surrogate countries be at a 
level of economic development 
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comparable to that of the NME country 
and be significant producers d 
comparable merchandise. 19 U.S.C. 
1677b(c)(4): See also 19 CPR 353.52fb}. In 
this administrative review, we 
determined tiiat India, Indonesia and 
Pakistan are comparable to the PRC in 
terms of overall economic development 
and that each of these countries is a 
signiHcant producer of cotton shop 
towels or other comparable 
merchandise. In this and past 
administrative reviews, the Department 
has determined that India is the most 
comparable surrogate on the basis of per 
capita GNP, the distribolion of labor 
between the agricuitiiral and 
nonagricuitural sectors, and the growth 
rate in per capita GNP. [Final Results of 
Antidumping Duty Administrative 
Review: Shop Toweh of Cotton from the 
PRCt 56 PR 4040, February 19^) and 
[Final Results of Antidumping Duty 
Administrative Review: Shop Towels of 
Cotton from the PRC, 56 FR 60009, 
November 29,1991). The Department is 
not required to put information on the 
record during every review period to 
permit parties to comment on our 
surrogate country selections. The statute 
and regulations clearly provide that this 
decision is to be made by the 
Department (See, eg.. 19 CFR 353.52(c) 
(“The Secretary will value the factors of 
production in a non-state-controUed- 
economy country which the Secretary 
considers comparable in economic 
development to the home onaiket 
country.**)), provided the subject 
merchandise is produced in significant 
quantities in a country which the 
Department consklers comparable, the 
Court of International Trade has 
sanctioned the Department's exercise of 
discretion in this area. (See China 
National Arts & Crafts Import Sr Export 
Corp, V. United States, Slip Op. 81-70 
(CIT1991)). 

In our preliminary analysis, we stated 
that we would assign values based on 
data from Indonesia or Pakistan, the 
next most comparable surrogate 
countries, to factors for which we were 
unable to obtain Indian values. The 
Department is under no statutory 
obligation to use a single source of 
sun^ate data, nor to refrain from using 
India as its primary surrogate country 
simply because the Department also 
used data from other surrogate countries 
in valuing TACs factors of production. 

Comment 5: Respondent argues that 
surrogate data from Indonesia is 
recycled data from a wholly unreliable 
source and should be rejected by the 
Department First die respondent 
claims, as it has in the last two 
administrative reviews, that data from 


an Indonesian company, Tonikitex 
Manufacturing Corporation, are 
unreliable and should be rejected by the 
Department Second, respondent claims 
that, although Tonikitex was not 
mentioned by name, there is an almost 
one-for-one match between input prices 
reported in the recent telex with the 
umeliable and unverifred data reported 
for Tonikitex and used in past reviews. 

The respondent adds that even if the 
recent Indonesian telex figures are 
legitimate, the Department should 
nevertheless decl^ to use them 
because the costs for yam, factory 
overhead and profit do nol relate to the 
production of shop towels. Therefore the 
respondent requests that the 
Department reject the Indonesian data 
in toto and use the more reliable 
Pakistani data as argued in Comment 6. 

Departments Position: We disagree. 
The respondent failed to substantiate Hs 
allegations with evidence and/or 
documentation diat tile Indonesian data 
is indeed recycled and unreliable. More 
importantly, the statute does not direct 
the Department to obtain information 
derived from identical merchandise. As 
described in the previous comment, the 
statute requires to the extent 
possible, the country within which we 
value the factors of production be at a 
level of economic development 
comparable to that of the NME country 
and be a significant producer of 
comparable merchandise. (19 U.S.C. 
1677b(c)(4)). 

We have therefore determined that 
Indonesia, for purposes of this review, is 
an appropriate alternate surrogate 
country. Furthermore, we have 
addressed this same argument in a prior 
administrative review and confirmed 
that the Indonesian data are 
appropriate. See Shop Towels of Cotton 
from the PRC: Notice of Final Results of 
Antidumping Duty Administrative 
Review, (56 FR 4040, February 1,1991). 

Comment A* Respondent argues that 
the Department should choose Pakistan 
as its primary surrogate economy for the 
foHowing four reasons. First, respondent 
claims that the Pakistani shop towel 
industry Is more similar to that of the 
PRC than India's cottage industry. 
Respondent asserts that the input costs 
in the Indian industry will necessarily 
reflect the fact that, as small-vohnne 
manufacturers, they are unable to 
benefit as TAG do^ from the economies 
of scale gained by purchasing and 
producing in large quantities. 

Second, respondent claims that 
Pakistani yam prices better reflect the 
cost of the lowcr-quality yam used by 
TAG. Respondent argues that since the 
Indian data do not specify the yam 


content, Ae Department should use the 
Pttkistoni yam price, which reflects a 
waste-fib^ content as high as 25 
percent. TACTs yam consists of 75 
percent waste fft>er. 

Third,, respondent argues that the 
Pakistani economy is more comparable 
to the PRC than Indonesia's. Respondent 
supports its aigument by stating that, in 
19^ Pakistan's GNP per capita was six 
percent greater than the PRC's, whereas 
faKkmeaia'g was 34 percent greater. 
Respondent aho dtes Chrome^Ploted 
Lag Nuts from the People's Republic of 
China (56 FR 46153, September 10,1991), 
where the Department used Pakistan as 
the surrogate. 

Finally, respondent argues that 
Pakistani data are more reliable because 
they are supported by DOC<verified 
data obtained during the investigation of 
Shop Towels from Bangladesh. 
Respondent argues that the verified 
Ban^deshi factory overhead rates lend 
vali^ty to the Pakistani data, while 
discre^ting the Indonesian data, 
because the Bangladeshi data closely 
correspond with the data from Pakistan. 

Deportments Position: Aa we stated 
above, the statute requires that, to the 
extent possible, surrogate countries be 
at a level of economic development 
comparable to that of the NME country 
and be significant producers of 
comparable merchandise. In this and 
past administrative reviews, the 
Department has determined that India, 
Pakistan and Indonesia are all 
comparable to the PRC in terms of 
economic development and are 
significant producers of comparable 
merchandise. If anything, the use of 
Indian values is warranted by reason of 
the greater similarity in economic 
development There is nothing in the 
statute, the Department's regulations or 
the record of this investigation which 
suggests that alleged greater similarities 
in industry structure or in raw material 
composition should dictate our 
evaluation of the statutory criterion of 
comparability in economic development. 
Moreover, the verified experience of 
Bangladeshi shop towel producers has 
no bearing on the validity of either 
Pakistani or bidonesian data for 
purposes of this review. The Department 
possesses the clear authority to select 
different surrogate country data in 
valuing NME fetors or production, so 
long as that conforms with the statutory 
guidelines. This is precisely what we 
have done in the instant review. 

Final Results of the Review 

As stated in our preliminary results, 
tile January 1992 wholesale price indices 
were not, a! that pomt, available for use 
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in deflating current factor prices to the 
period of review. We have now adjusted 
the affected calculations using January 
1992 price indices. As a result, we 
determine the dumping margins to be: 


Producer/exporter 

Margin 

(per¬ 

cent) 

TAf: _____ 

72 14 

Chmatex..... 

122.81 

CNART... 

122.81 

All other companies without specific rates.. 

122.81 


The Department will instruct the 
Customs Service to assess antidumping 
duties on all appropriate entries. 
Individual differences between United 
States price and foreign market value 
may vary from the percentages stated 
above. Tlie Department will issue 
appraisement instructions directly to the 
Customs Service. 

Furthermore, the following deposit 
requirements will be effective upon 
publication of this notice of final results 
of administrative review for all 
shipments of the subject merchandise, 
entered, or withdrawn from warehouse, 
for consumption on or after the 
publication date, as provided by section 
751(a)(1) of the Tariff Act: (1) The cash 
deposit rate(8) for the reviewed 
company(ie8) and any other company 
without a company-specific rate will be 
as listed above; (2) for previously 
reviewed or investigated companies 
with company-specific rates not listed 
above, the cash deposit rate will 
continue to be the company-specific rate 
published for the most recent period; 
and (3) if the exporter is not a firm 
covered in this review, a prior review, or 
the original less-than-fair-value 
investigation, but the manufacturer is, 
the cash deposit rate will be the rate 
established for the most recent period 
for the manufacturer of the merchandise. 

These deposit requirements, when 
imposed, shall remain in effect until 
publication of the final results of the 
next administrative review. 

This notice also serves as a final 
reminder to importers of their 
responsibility under 19 CFR 353.26 to file 
a certificate regarding the 
reimbursement of antidumping duties 
prior to liquidation of the relevant 
entries during this review period. Failure 
to comply with this requirement could 
result in the Secretary's presumption 
that reimbursement of antidumping 
duties occurred and subsequent 
assessment of double antidumping 
duties. 

This administrative review and notice 
are in accordance with section 751(a)(1) 


of the Act (19 U.S.C. 1675(a)(1)) and 19 
CFR 353.22. 

Dated: July 1.1992. 

Alan M. Dunn. 

Assistant Secretary for Import 
Administration, 

(FR Doc. 92-16153 Filed 7-6-92; 8:45 am| 
BILUNG CODE 3510-DB-M 


[C-421-601) 

Standard Chrysanthemums From the 
Netherlands; Termination of 
Countervaiiing Duty Administrative 
Review 

agency: International Trade 
Administration/Import Administration, 
Commerce. 

action: Notice of termination of 
countervailing duty administrative 
review. 


summary: The Department of 
Commerce (the Department) has 
terminated the countervailing duty 
administrative review of standard 
chrysanthemums from the Netherlands 
initiated on April 13,1992 (57 FR 12797). 

EFFECTIVE DATE: July 9,1992. 

FOR FURTHER INFORMATION CONTACT: 

Stephanie Moore or Marie MacKay. 
Office of Countervailing Compliance. 
International Trade Administration. U.S. 
Department of Commerce, Washington. 
DC 20230; telephone: (202) 377-2786. 

SUPPLEMENTARY INFORMATION: On 
March 31,1992, Vereniging van 
Bloemenveilingen in Nederland and the 
Bedrijfschap voor de Groothandel in 
Bloeinkwekerijprodukten, exporters, 
requested an administrative review of 
the countervailing duty order on 
standard chrysanthemums from the 
Netherlands for the period January 1, 
1991 through December 31,1991. No 
other interested party requested the 
review. On April 13,1992, the 
Department initiated the administrative 
review for that period (57 FR 7910). 

The exporters withdrew their request 
for review on June 3,1992. The 
withdrawal was timely within the 
meaning of 19 CFR 355.22(a)(3). As a 
result, the Department has terminated 
the review. 

This notice is published in accordance 
with 19 CFR 355.22(a)(3). 

Dated: June 26.1992. 

Joseph A. Spetrini, 

Deputy Assistant Secretary for Compliance. 
(FR Doc. 92-16004 Filed 7-8-92; 8:45 am] 
BILUNG CODE 361(M>S-N 




Applications for Duty-Free Entry of 
Scientific Instruments 

Pursuant to section 6(c) of the 
Educational, Scientific and Cultural 
Materials Importation Act of 1966 
(Public Law 89-651); 80 Stal. 897; 15 CFR 
301), we invite comments on the 
question of whether instruments of 
equivalent scientific value, for the 
purposes for which the instruments 
shown below are intended to be used, 
are being manufactured in the United 
States. 

Comments must comply with 
Subsections 301.5(a) (3) and (4) of the 
regulations and be filed within 20 days 
with the Statutory Import Programs 
Staff. U.S. Department of Commerce. 
Washington. DC 20230. Applications 
may be examined between 8:30 a.m. and 
5 p.m. in room 4211, U.S. Department of 
Commerce. 14th and Constitution 
Avenue NW.. Washington. DC. 

Docket Number: 92-078. Applicant: St. 
Louis University. School of Medicine, 
1402 South Grand Boulevard, St. Louis, 
MO 63104. Instrument: High Intensity 
Xenon Flashlamp System. Model XF-10. 
Manufacturer: Hi Tech Scientific. United 
Kingdom. Intended Use: The instrument 
will be used to photolyse caged 
compounds as part of ongoing research 
conducted to further understand the 
molecular mechanisms by which the 
neurotransmitter serotonin affects cells 
in the brain. Application Received by 
Commissioner of Customs: June 5.1992. 

Docket Number 92-079. Applicant: 
Vanderbilt University, School of 
Medicine, 23rd Avenue South at Pierce. 
Nashville, TN 37232-6600. Instrument: 
Micromanipulator, Model MM-113-L. 
Manufacturer: Narishige Scientific 
Instrument Laboratory, Japan. Intended 
Use: The instrument will be used to 
study the mechanism of vision in an 
invertebrate species—the fruit fly. In 
addition, the instrument will be used on 
an individualized basis to teach 
graduate level and post-doctorate 
students techniques useful to their own 
research. Application Received by 
Commissioner of Customs: June 8,1992. 

Docket Number: 92-080. Applicant: 
Rutgers University, P.O. Box 231, Blake 
Hall, Cook Campus. New Brunswick. NJ 
08903. Instrument Fluorometer, Model 
Aquatracka MK III. Manufacturer: 
Chelsea Instrument Ltd.. United 
Kingdom. Intended Use: The instrument 
will be installed on a shipboard CTD 
unit, and used for studies to relate 
biomass to the distribution of nutrients, 
oxygen and suspended sediment. The 
materials to be studied are microscopic 
marine algae, particles, and dissolved 
substances in coastal waters off New 
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Jersey. Application Received by 
Commissioner of Customs: June 9.1992. 

Docket Number. 92-081. Applicant 
U.S. Department of Agriculture, 
Agricultural Research Service, National 
Soil Tilth Laboratory, 2150 Pammel 
Drive. Ames, LA 50011. Instrument Mass 
Spectrometer System, Model Delta S. 
Manufacturer: Finnigan, Germany. 
Intended Use: The instrument will be 
used for studies of soils, plants, water 
and microbial populations. 

The following experiments will be 
conducted: 

1. Label plants with and *®N in 
order to study the dynamics of plant 
residue decomposition in soil. 

2. Apply enriched fertilizers to 
agricultural plots to study the 
dynamics of movement and uptake of 
nitrogen. 

3. Assessing the impact of farming 
systems on ground water quality in 
terms of nitrate movement into the 
ground water using enriched 
sources of nitrogen. 

4. Assess the movement of herbicides 
through the vadose zone utilizing 
isotopic ratios of >*C/**C from soil 
samples following applications of 
enriched herbicides. 

5. Measuring the age of ground water by 
determination of the isotopic ratios of 
oxygen. 

The objective of these experiments is 
to provide a clean source of drinking 
water, but at the same time insure that 
agricultural production is maintained at 
the level required to feed our population. 
Application Received by Commissioner 
of Customs: June 11,1992. 

Docket Number: 92-082. Applicant 
University of Arizona, Department of 
Geosciences. Gould-Simpson Building, 
room 208, Tucson, AZ 85721. Instrument 
Mass Spectrometer. Model Sector 54. 
Manufacturer VG Isotech, Ltd., United 
Kingdom. Intended Use: The instrument 
will be used to analyze trace key isotope 
ratios (Nd, Sr, Os, Pb) that are useful for 
geological studies dealing with the 
evolution of the continental crust. In 
addition, the instrument will be used in 
demonstration of technique in seminars 
on analytical techniques in geology. 
Application Received by Commissioner 
of Customs: June 11,1992. 

Docket Number: 92-083. Applicant 
Washington University, One Brookings, 
Drive, St. Louis, MO 63130. Instrument 
Two Micromanipulators, Models WR- 
89-R and MM-113-R. Manufacturer 
Narishige ScientiHc Instruments. Japan. 
Intended Use: The instrument will be 
used to study ion channels in nerve cell 
membranes in experiments involving 
recording the flow of ionic current 
through ion channels gated by the 


neurotransmitter glutamate. The 
objective of these experiments is to 
understand how the channels woric— 
how glutamate causes them to open and 
how they conduct the ions through the 
membrane. Application Received by 
Commissioner of Customs: June 16,1992. 

Docket Number 92-084. Applicant 
Washington University, One Brookings 
Drive, St. Louis, MO 63130. Instrument 
Myograph-Transducers, Electronic 
Display Box, Model 440A. Manufacturer 
JP Trading. Denmark. Intended Use: The 
instrument will be used to investigate 
the contractile properties of smooth 
muscle in rate blood vessels. 

Application Received by Commissioner 
of Customs: June 17.1992. 

Docket Number 92-085. Applicant 
University of California, Davs, 
Department of LAWR, Viehmeyer Hall, 
Davis. CA 95616. Instrument 
Spectrometer Field Portable. Model 
PIMA II. Manufacturer Integrated 
Spectronics Pty., Ltd., Australia. 
Intended Use: The instrument will be 
used for in situ spectral reflectance 
measurements in order to identify 
minerals in rocks and soils and organic 
compounds in vegetation. Application 
Received by Commissioner of Customs: 
June 17,1992. 

Docket Number 92-074. Applicant 
U.S. Department of Commerce. National 
Oceanic and Atmospheric 
Administration. National Marine 
Fisheries Service. Galveston Laboratory, 
4700 Avenue U, Galveston, TX 77551- 
5997. Instrument (2) Electronic Digital 
Fish Measuring Systems, Model FMBIV. 
Manufacturer Limnoterra Atlantic Inc., 
Canada. Intended Use: The instruments 
will be used for research to update and 
expand shrimp trawl bycatch estimates 
both temporally and spatially in the 
offshore, nearshore, and inshore waters 
of the Gulf of Mexico and along the U.S. 
coast of the southeastern Atlantic. 
Application Received by Commissioner 
of Customs: May 27,1992. 

Docket Number: 92-086. Applicant 
The Pennsylvania State University, 
Materials Research Laboratory, Center 
for Dielectric Studies. University Park, 

PA 16802. Instrument Infrared Radiation 
Focussing Furnace. Manufacturer Ulvac 
Sinku-Riko, Inc., Japan. Intended Use: 
The instrument will be used to sinter 
ceramics used in the microelectronics 
industry, looking at the effect of 
complex (designed) temperature profiles 
on the sintering behavior, 
microstructural development, and 
electrical properties of these materials. 
Experiments will consist of using a high 
precision dilatometer to measure the 
shrinkage of these materials during 
sintering, and to control the sintering of 
these materials according to a 


programmed shrinkage rate (this is 
known as the rate controlled sintering). 
Application Received by Commissioner 
of Customs: June 17.1992. 

Docket Number 92-015R. Applicant 
Washington University School of 
Medicine, Department of Cell Biology 
and Physiology, 660 South Euclid 
Avenue. Box 8228, St. Louis, MO 63110. 
Instrument Two (2) Micromanipulators 
and Mounting Accessories, Models WR- 
89-L and MM-3-R. Manufacturer 
Narishige Scientific Instruments, Japan. 
Original notice of this resubmitted 
application was published in the Federal 
Register of March 16,1992. 

Frank W. Creel, 

Director, Statutory Import Programs Staff. 

[FR Doc. 92-15999 Filed 7-6-92; 8:45 am) 
BIUJNQ CODE SSIO-OS-M 


National Teclinical Information 
Service 

Prospective Grant of Exclusive Patent 
License 

This is notice in accordance with 35 
U.S.C. 209(c)(1) and 37 CFR 404.7(a)(l)(i) 
that the National Technical Information 
Service (NTIS), U.S. Department of 
Commerce, is contemplating the grant of 
an exclusive license in the United States 
to practice the invention embodied in 
U.S. Patent 4,663,893. Entitled ‘‘End 
Deflector For Abrasive Water Jet Slot 
Cutter,** and U.S. Patent 4,708,214, 
Entitled **Rotatable End Deflector For 
Abrasive Water Jet Drill** to AQUA- 
DYNE, Inc., having a place of business 
in Houston. Texas. The patent rights in 
this invention have been assigned to the 
United States of America. 

The prospective exclusive license will 
be royalty-bearing and will comply with 
the terms and conditions of 35 U.S.C. 209 
and 37 CFR 404.7. The prospective 
exclusive license may be granted unless, 
within sixty days from the date of this 
published Notice, NTIS receives written 
evidence and argument which 
establishes that the grant of the license 
would not be consistent with the 
requirements of 35 U.S.C. 209 and 37 
CFR 404.7. 

The invention covers a method for 
machining having an as-cut finish 
formed of a brittle crystalline 
semiconductor material, comprising 
several steps for operation. And an 
abrasive water jet drill for producing a 
cylindrical water jet containing 
entrained abrasive material using 
several other parts and a rotating means 
for rotating said tube whereby the water 
jet exiting from the outlet as a drilling 
fluid. 
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The availability of the invention for 
licensing was published Vd. 52, No. 
145,28479 July 90.1987 and Vol. 53. No. 
119,23302. June 21,1906 respectively. 

A copy of the above identified U.S. 
Patent may be obtained from the U.S. 
Patent & Trademark Office, Washington, 
DC 20231. 

Inquiries, comments and other 
materials relating to the contemplated 
license must be submitted to Girish C. 
Barua. Center for Utilization of Federal 
Technology, NTIS, Box 1423, Springfield. 
VA 22151. Phone (703) 487-4732, 
Applications for a license filed in 
response to this notice will be treated as 
objections to the grant of the 
contemplated license. Only written 
comments and/or applications for a 
license which are received by NTIS 
within sixty (60) days of this notice will 
be considered. 

Douglas). Campioii, 

Center for Utilization of Federal Technology, 
National Technical Information Service, U.S. 
Department of Commerce. 

[FR Doc, 92-16119 Filed 7-6-92: 8:45 am] 
BILLING CODE 35UM>4-il 


COMMOOITY FUTURES TRADING 
COMMISSION 

Chicago Board of Trade: Proposed 
Amendments to the Cash Settled 
Three Year Interest Rate Swap Futures 
Contract and the Options on that 
Futures Conh^act 

AGENCY: Commodity Futures Trading 
Commission. 

action: Notice of proposed contract 
market rule changes. 

8U*imiAfrY:Tbe Chicago Board of Trade 
(“CBT") has submitted proposed 
amendments to its cash settled three 
year interest rate swap futures and 
futures option contracts that would 
change the instrument underlying the 
futures contract to a ten year interest 
rate swap contract from a three year 
interest rate swap contract, hi 
accordance with section 58(12) of the 
Commodity Exchange Act and acting 
pursuant to the authority delegated by 
Commission Regulation 140.96, the 
Director of the Division of Economic 
Analysis ("Division*^ of the Commodity 
Futures Trading Commission 
(’‘Commission^) has determined, on 
behalf of the Commission, that the 
proposed amendments are of major 
economic si^ihcenoe. On behalf of the 
Commission, the Division is requesting 
comment on this proposal. 
dates: Comments must be received on 
or before August 10.1992. 


ADDRESSES: Interested persons should 
submit their views and comments to 
Jean A. Webb, Secretary, Commodity 
Futures Trading Commission. 2033 K 
Street NW., Washington, DC 20581. 
Reference should be made to the 
prop> 08 ed amendments to the CBT three 
year swap futures and futures option 
contracts. 

FOR FURTHER INFORMATION CONTACT: 

Stephen A. Sherrod. Division of 
Economic Analysis, Commodity Futures 
Trading Commission. 2033 K Street NW., 
Washington, DC 20581, telephone (202) 
354-7303. 

SUPPLEMENTARY INFORMATION: The CBT 

was designated as a contract market in 
cash settled three year interest rate 
swap futures on January 29,1991 and 
was designated as a contract market in 
options on that futures contract on 
February 26,1991. The three year swap 
futures contract is cash settled at 
expiration based on the fixed rate side 
of the swap. Tlie ca^ settlement price is 
obtained from a survey of at least seven 
interest rate swap dealers selected from 
a list approved by the CBT. The final 
settlement price is based on the median 
of the average yields obtained in the 
survey. 

Under the CBTs proposal, the subject 
of the dealer survey would be chang^ 
to a generic ten year interest rate swap 
from a generic three year interest rate 
sap. and the names of the futures and 
option contracts would be amended to 
reflect diet change. The survey 
procedure would remain the same. The 
other terms and conditions of the three 
year swap futures and option contracts 
would not be affected materially. 

Copies of the proposed amendments 
will be available for inspection at the 
Office of the Secretariat Commodity 
Futures Trading Commission, 2033 K 
Street NW.. Washington, DC 20581. 
Copies of the amended terms and 
conditions can be obtained by mail at 
the above address or by telephone at 
(202) 254-6314. 

The materials submitted by the CBT 
in support of the proposed amendments 
may be available upon request pursuant 
to the Freedom of Information Act (5 
U.S.C. 552) and the Commission’s 
regulations thereunder (17 CFR part 145 
(1987)). Requests for copies should be 
made to the FOI. Privacy and Sunshine 
Act Compliance Staff of the OfTice of the 
Secretariat at the Conunission's 
headquarters in accordance with 17 CFR 
145.7 and 145.8. 

Any person interested in submitting 
written data, views or arguments on the 
proposed amendments should send such 
comments to Jean A. Webb. Secretaiy, 
Commodity Futures Trading 


Commission. 2033 K Street NW^ 
Washington. DC 20581 by the specified 
date. 

Issued to Washington. DC on July 2,1992. 
Gerald Gay. 

Director. 

(FR Doc. 92-15998 Filed 7-8-92; 8:45 am] 
BILUNO CODE 6351-01-M 


DEPARTMENT OF DEFENSE 

Office of the Secretary 

Defense Science Board Task Force on 
Low Observable Technology, 
Subgroup on Special Operations 
Forces 

action: Notice of advisory committee 
meetings. 

summary: The Defense Science Board 
Task Force on Low Observ'able 
Technology. Subgroup on Special 
Operations Forces will meet in closed 
session on July 16-17, September 9-11, 
and Novem^rS-lO, 1992 at Booz, Allen 
& Hamilton, Inc.. Arlington. Virginia. 

The mission of the Defense Science 
Board is to advise the Secretary of 
Defense through the Director, Defense 
Research and Engineering on scientiflc 
and technical matters as they affect the 
perceived needs of the Department of 
Defense. At these meetings the Task 
Force will investigate the operational 
utility and costs associated with 
employing Jew observable technology 
for Special Operations Forces (SOF) 
mission areas. 

In accordance with section 10{dJ of 
the Federal Advisory Committee Act, 
Public Law Na 92-463, as amended (5 
U.S.C. app. n. (1988)), it has been 
determined that these DSB Task Force 
meetings, concern matters listed in 5 
U.S.C. S52b(c)(l) (1988). and that 
accordingly these meetings will be 
closed to the pubHc, 

Dsted’ July Z 1992. 

Linda M. Bynum, 

Alternate OSD Federal Register Liaison 
Officer. Department of Defense. 

[FR Doc. 92-16080 Filed 7-6-92:8:45 am) 
BILUNO cooc »ie-ei-«i 


Defense Science Board Task Force on 
Joint Precision Interdiction 

ACTION: Notice of advisory committee 
meetings. 


summary: Tbe Defense Science Board 
Task Force on Joint Precisian 
Interdiction (JPI) will meet in closed 
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session on July 29-30,1992 at the 
Pentagon, Arlington. Virginia. 

The mission of the Defense Science 
Board is to advise the Secretary of 
Defense through the Director, Defense 
Research and Engineering on scientific 
and technical matters as they affect the 
perceived needs of the Department of 
Defense. At this meeting the Task Force 
will review acquisition strategies 
needed for an optimum family of 
surveillance, reconnaissance, and target 
acquisition systems, C3I systems and 
weapon systems required to perform the 
JPl mission. 

In accordance with section 10(d) of 
the Federal Advisory Committee Act, 
Public Law No. 92-463, as amended (5 
U.S.C. app. II, (1988)], it has been 
determined that this DSB Task Force 
meeting, concerns matters listed in 5 
U.S.C. 552b(c)(l) (1988). and that 
accordingly this meeting will be closed 
to (he public. 

Dated: 2 July 1992. 

Linda M. Bynum, 

A Itemate OSD Federal Register Liaison 
Officer Department of Defense. 

|FR Doc. 92-16079 Filed 7-0-92; 8:45 am] 

BILUNG C00€ M10-01-M 


Defense Science Board Task Force on 
Engineering in the Manufacturing 
Process 

action: Notice of advisory committee 
meeting. 


SUMMAHY: The Defense Science Board 
Task Force on Engineering in the 
Manufacturing Process will meet in open 
session on July 27-28,1992 at the 
Institute for Defense Analyses. 1801 N. 
Beauregard Street, Alexandria. Virginia. 

The mission of the Defense Science 
Board is to advise the Secretary of 
Defense and the Under Secretary of 
Defense for Acquisition on scientific and 
technical matters as they affect the 
perceived needs of the Department of 
Defense. 

Persons interested in further 
information should call Mr. Hal Bertrand 
at (703) 578-2775. 

Dated: July 2,1992. 

Linda M. Bynum, 

A /temote OSD Federal Register Liaison 
Officer, Deportment of Defense. 

|FR Doc. 92-16070 Filed 7-8-92; 8:45 am) 
billing cooc mio-oihi 


Department of the Air Force 

Privacy Act of 1974; Addition of a 
System of Records 

AGENCY: Department ofthe Air Force, 
DOD. 

ACTION: Addition of a system of records. 

SUMMARY: The Department of the Air 
Force proposes to add a system of 
records to its inventory of record 
systems subject to the Privacy Act of 
1974, (5 U.S.C. 552a). as amended. 

DATES: The addition will be effective 
August 10.1992, unless comments are 
received which result in a contrary 
determination. 

ADDRESS: Send any comments to the Air 
Force Access Programs Manager, SAF/ 
AAIA, The Pentagon, Washington, DC 
20330-1000. 

FOR FURTHER INFORMATION CONTACT: 

Mr. James H. Gibson, at (703) 697-3491 
or DSN: 227-3491. 

SUPPLEMENTARY INFORMATION: The 

Department of the Air Force record 
systems notices subject to the Privacy 
Act of 1974, as amended, (5 U.S.C. 552a), 
have been published in the Federal 
Register as follows: 

50 FR 22332 May 29.1985 (DOD Compilation. 

changes follow) 

50 FR 24672 Jun. 12.1985 
50 FR 25737 Jun. 21.1985 
50 FR 46477 Nov. 08,1985 

50 FR 50337 Dec, 10.1985 

51 FR 4531 Feb. 05.1986 
51 FR 7317 Mar. 05,1986 
51 FR 16735 May 06.1986 
51 FR 18927 May 23.1986 
51 FR 41362 Nov. 14.1988 

51 FR 44332 Dec. 09.1986 

52 FR 11845 Apr. 13.1967 

53 FR 24354 Jun. 28,1988 
53 FR 45800 Nov. 14.1988 
53 FR 50072 Dec. 13.1980 

53 FR 51301 Dec. 21.1988 

54 FR 10034 Mar. 09.1989 
54 FR 43450 Oct. 25,1989 

54 FR 47550 Nov. 15.1989 

55 FR 21770 May 29.1990 

55 FR 21900 May 30.1990 (Updated Mailing 
Addresses) 

55 FR 27868 Jul. 06.1990 
55 FR 28427 Jul. 11.1990 
65 FR 34310 Aug. 22.1990 
55 FR 38126 Sep. 17.1990 
55 FR 42625 Oct. 22,1990 

55 FR 52072 Dec. 19.1990 

56 FR 1990 Jan. 18.1991 
56 FR 5804 Feb. 13,1991 
56 FR 12713 Mar. 27.1991 
56 FR 23054 May 20.1991 
56 FR 23876 May 24.1991 
56 FR 26800 Jun. 11.1991 

56 FR 31394 Jul. 10.1991 (Updated Index 
Guide) 

56 FR 32181 Jul. 15.1991 

56 FR 63718 Dec 05.1991 

57 FR 1907 Jan. 16.1992 


The new system report, as required by 
5 U.S.C. 552a(r) of the Privacy Act, was 
submitted on XXXXXXXXXXX XX. 

1992, to the Committee on Government 
Operations of the House^of 
Representatives, the Committee on 
Governmental Affairs of the Senate, and 
the Office of Management and Budget 
(OMB) pursuant to paragraph 4b of 
Appendix I to OMB Circular No. A-130. 
“Federal Agency Responsibilities for 
Maintaining Records About 
Individuals,*' dated December 12,1985 
(50 FR 52730, December 24,1985). 

Dated: July 2.1992. 

L. M. Bynum, 

Alternate OSD Federal Register Liaison 
Office, Department of Defense. 

F040 AF NAFI B 

SYSTEM NAME: 

Nonappropriated Fund (NAF) Civilian 
Personnel Records>Manpower. 

SYSTEM LOCATION: 

Headquarters, United States Air 
Force, Air Force Morale, Welfare, and 
Recreation Center, Randolph Air Force 
Base. TX 78150-7000. all major 
commands and Human Resources 
offices. O^icial mailing addresses are 
published as an appendix to the Air 
Force's compilation of record systems 
notices. 

CATEGORIES OF INOfVIOUALS COVERED BY THE 

system: 

Pending, current and former Air Force 
nonappropriated fund civilian 
employees assigned to billeting and 
morale, welfare, and recreation 
Nonappropriated Fund Instrumentalities 
(NAFI). 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Employment information including 
position authorization, personnel data to 
include name, grade. Social Security 
Number and date of birth, suspense 
information, position control 
information, projected and historical 
information. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

10 U.S.C. 8013, Secretary of the Air 
Force: Powers and duties; delegation by 
as implemented by Air Force Regulation 
40-7, Nonappropriated Funds Personnel 
Management and Administration, and 
Executive Order 9397. 

PURPOSE(S): 

To provide system support to HQ 
AFMWRC and other serviced activities 
required to maintain a personnel 
management and records keeping 
system that pertains to evaluation. 
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authorization and position control 
position management staffing, 
inventory, career management benefits 
and the suspensing and processing of 
personnel actions; to provide 
information to all levels of management; 
to provide information for the transfer 
between NAFls, and to provide 
information to employee unions as 
prescribed by negotiated contracts. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCUIDfNQ CATEQOffttES OF 
USa^ AND TNE PURPOSE OF SUCH USES: 

The Department of the Air Force 
'^Blanket Routine Uses*' published at the 
beginning of the agency's compilation 
apply to this system. 

Records may also be disclosed to 
employee unions as prescribed by 
negotiated contracts. 

POUCIE8 AND PRACTICES FOR STORING, 
RETRIEVINQ, ACCESSINQ, RETAINfNQ, AND 
DiSPOSfNQ OiF RECORDS IN THE SYSTEM; 

storage: 

Maintained in computers and on 
computer output products. 

RETRIEV ability: 

Retrieved by name or Social Security 
Number. 

safeguards: 

Records are accessed by person(s) 
responsible for servicing the record 
system in per f or ma nce of their official 
duties and by authorized personnel who 
are properly screened and cleared for 
need-to-know. Records stored in locked 
rooms and calmets. Those in computer 
storage devices are protected by 
computer system software. 

RETENTION AND DISPOSAL: 

Master personnel records for pending 
employees are transferred to flie active 
file upon appointment of the employee; 
master personnel records for active 
emplo 3 ree 8 are transferred to die 
separated emplo 3 ree history file where 
they are retained for two years 
subsequent to separation, then 
transferred to the National Personnel 
Records Center. The AF Form 2545, 
NAFI Notification of Personnel Action, 
is disposed of in accordance with AFR 
40-7. Coding forms, on-line terminal 
message sheets, system quality control 
products, computer printouts, employee 
career brief, locator files and personnel 
and position control registers are 
destroyed after use. Records are 
destroyed by tearing into pieces, 
shreddipg, pulping, macerating or 
burning. Computer records are 
destroyed by erasing, deleting or 
overwriting. 


SYSTEM MANAOEIl(S) AND ADDRESS: 

HQ AFMWRC/MWOSB. Randolph 
Air Force Base, TX 78150-7000. 

notification procedure: 

Individuals seeking to detennine 
whether this system of records contains 
information on them should address 
inquiries to the system manager or the 
servidng Civilian Personnel office. 

RECORD ACCESS PROCEDURES: 

Individuals seeking to access records 
about themselves contained in diis 
system should address requests to the 
system manager or the servicing Dviiian 
Personnel office. 

CONTESTING RECORD PROCEDURES: 

The Air Force rules For access to 
records and for contesting and 
appealing initial agency determinations 
by the individual concerned are 
published in Air Force Regulation 12-35; 
32 CFTt part 806b; or may be obtained 
fiom the system manager. 

RECORD SOURCE CATEGORIES: 

Information obtained from previous 
emplpyers; financial institutions: 
educational institutions: police and 
investigating officers; documents 
requesting, paying and appointiAg 
individual; documents related to 
designation of benefits and 
beneficiaries. Information obtained from 
subject of the record and official 
personnel folder. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 

[FR Doc. 92-16082 Filed 7-8-02; 8:4S am] 
BILLING CODE M10-01-F 


Privacy Act of 1974; Amend Systems 
of Records 

agency: Department of the Air Force, 
DOD. 

action: Amend systems of records. * 

summary: The Department of the Air 
Force proposes to amend nine existing 
systems of records in its invenioiy of 
record systems subject to the Privacy 
Act of 1974. as amended, (5 U.S.C S52a}. 
DATES: The amended systems yyiII be 
effective August 10,1992, unless 
comments are received which result in a 
contrary determination. 
addresses: Send any comments to the 
Air Force Access Programs Manager, 
SAF/AAIA, The Pentagon, Washington, 
DC 2033 e-iooa 

FOR FURTHER INFORMATION CONTACT: 

Mr. James H. Gibson at (703} 687-3491 or 
DSN: 227-3491. 


SUPPLEMENTARY INFORMATION: The 

Department of the Air Force record 
systems notices subject to the Privacy 
Act of 1974 <5 U,S.C 552a), as amended, 
have been published in tke Federal 
Regbter as follows: 

50 FR 22332 May 29,1985 (DOD Compilation, 
changes follow] 

50 FR 24672 Jun. 12,1985 
50FR257S7Jtin.21.ig85 
50 FR 46477 Nov. 08.1985 

50 FR 50S37 Dec. Ifi. 1965 

51 FR 4531 Feb. OS. 1886 
51 FR 7317 Mat. 05.1968 
51 FR 16735 May 06.1986 
51 FR 18827 May 23.1986 
51 FR 41382 Nov. 14,1986 

51 FR 44332 Dec. 09,1988 

52 FR 11845 Apr. 13.1987 

53 FR 24354 Jun. 2a 1988 
53 FR 45800 Nov. 14,1988 
53 FR S0072DCC. 13,1988 

53 FR 51301 Dec. 21.1988 

54 FR 10034 Mar. 99.1989 
54 FR 43450 Oct 25.1989 

54 FR 47550 Nov. 15,1989 

55 FR 21770 May 29,1990 

55 FR 21900 May 30.1990 (Updated Mailing 
Addresses] 

55 FR 27868 Jut Oa 1990 
55 FR 28427 JuL n. 1990 
55 FR 34310 Aug. 22,1990 
55 FR 38128 Sep. 17.1990 
55 FR 42625 Oot 22,1990 

55 FR 52072 Dec. 19.1990 

56 FR 1990 Jen. m 1991 
56 FR 5804 Feb. la 1991 
56 FR 12713 Mar. 27.1091 
56 FR 23054 May 20.1991 
56 FR 23876 May 24.1991 
56 FR 28800 Jun. 11.1991 

56 FR 31394 JuL la 1991 (Updated Index 
Guide) 

56 FR 32181 Jul la 1991 

56 FR 63718 Dec. 05.1991 

57 FR 1907 Jan. la 1992 

The amended systems are not within 
the purview of subsection (r] of the 
Privacy Act (5 U.S.C 552a}, as amended, 
which requires the submission of an 
altered system report The specific 
changes to the systems of records being 
amended are set forth below, followed 
by the systems of records notices 
published in their entirety. 

Dated: July 2,1992. 

L. M. Bynum, 

Aftemate OSD Federal FeghterLiaison 
Office, Department of Defense. 

AMENDMENTS 
Foil AF A 

SYSTEM name: 

Locator, Registration and Postal 
Directory Ffies. (56 FR 23877. May 24, 
1991). 
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CHANGES: 

SYSTEM LOCATIOli: 

Delete entry and replace with 
^'Headquarters, United States Air Force; 
Air Force installations to include bases; 
units: offices and functions, and 
headquarters of nniOed and specified 
commands for which Air Force is 
Executive Agent OOkial mailing 
addresses are published as an appendix 
to the Air Force’s compilation of record 
systems notices.** 

CATEGOaiES Of INOIVIOUMLS COVEMED BY THE 

system: 

Delete entry and replace with •Air 
Force military and civilian personnel: 
Air Force Reserve and National Guard 
personnel: volunteer personnel: United 
States Armed Forces militaiy and 
civilian personnel assigned to 
headquarters of umfled and specified 
commands for which Air Poroe is 
Executive Agent and contractor 
personnel. Dependents may also be 
included in this system.** 


RETRIEV ability: 

Delete the word "Filed" and insert 
"Retrieved." 

• * * « • 

Foil AF A 
SYSTEM name: 

Locator, Registration and Postal 
Directory Files. 

SYSTEM location: 

Headquarters, United States Air 
Force; Air Force installations to include 
bases: units: offices and functions, and 
headquarters of unified and specified 
commands for which Air Force is 
Executive Agent Official mailing 
addresses are published as an appendix 
to the Air Force's compilation of record 
systems notices. 

CATEOORtES Of INDIVIDUALS COVERED BY THE 

system: 

Air Force militaiy and dviiian 
personnel; Air Force Reserve and 
National Guard personnel: volunteer 
personnel; United States Armed Foroes 
military and civilian personnel assigned 
to headquarters of unified and specified 
commands for which Air Force is 
Executive Agent end contractor 
personnel. Dependents may also be 
included in this system. 

CATEGORIES Of BECOflDS IN THE SYSTEM: 

Cards or listings may contain the 
individuals name, grade, military service 
identification number. Social Security 
Number, duty location, office telephone 
number, residence address and 
residence telephone number, and similar 


type personnel data determined to be 
necessaiy by local authority. 

AUTHONTTY fOR MAINTENANCE Of THE 

system: 

10 U.S.C. 8013, Secrelaiy of the Air 
Force: Powers and duties: delegation by, 
and Executive Order 9397. 

PURPOSE(S): 

Used to k>cate or identify personnel 
assi^ed/attached to, tenanted on, or on 
temporary duty at the spedfk: 
instaUation. o^ce, base, unit, function, 
andyor organization in response to 
specific inquiries from authorized users 
for the conduct of business. Portions of 
the system are used for directory service 
and forwarding individual personal mail 
received by Air Force postal activities, 
and for assignment of individual mail 
boxes. Files may be used locally to 
support official and unofficial programs 
which require minimal locator 
information, membership or user 
listings. 

ROUTINE USES Of RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDINQ CATEGORIES Of 
USERS AND THE fURfOSE Of SUCH USES: 

Tbe Department of die Air Force 
"Blaidset Routine Uses" published at the 
beginning of the agency*8 compilation of 
record system notices apply to this 
system. 

POLICIES AND MACTfCES fOR STORINQ, 
RETRIEVING, ACCESSINQ, RETANMNO, AND 
DISPOSINO Of RECORDS IN THE SYSTEM: 

storaoe: 

Maintained on paper records in card 
or form media in visible file binders/ 
cabinets or card hies, in computers azui 
on computer output products. 

retrievabiuty: 

Retrieved by name and/or Social 
Security Number. 

SAfEOUAROS: 

Records are accessed by per8on(sl 
responsible for servicing the record 
system in performance of their official 
duties and by authorized personnel who 
are properly screened and cleared for 
need>to-know. Records are stored in 
locked rooms and cabinets. TTiose in 
computer storage devices are protected 
by computer system software. 

RETENTION AND DtSPOSAt: 

Retained in office files until 
reassignment or separation, or when 
supers^ed or no longer needed for 
reference. Postal directory files are 
maintained for six months after 
reassignment, separation or departure 
from servicing activity. Records are 
destroyed by tearing into pieces, 
shredding, pulping, macerating or 


burning. Computer records are 
destroyed by erasing, deleting or 
overwriting. 

system manaoer<8) and adoress(es): 

Director of Information Management 
Office of the Administrative Assistant to 
the Secretary of the Air Force. 
Washington. DC 20330-1000. 

Local system managers: Records 
Custodians at the installation, base, 
unit CMganizatioa. office or function to 
which the individual is assigned, 
attached, tenanted on. performing 
volunteer service at or on temporaiy 
duty. Official mailing addresses are 
published as an appendix to the Air 
Force's compilation of record systems 
notices. 

NOTIFICATION PROCEDURES: 

Individuals seeking to determine 
whether this system of records contains 
information about themselves should 
address inquiries to the local system 
manager. Official mailing addresses are 
published as an appendix to the Air 
Force's compilation of record systems 
notices. 

RECORD ACCESS PROCEDURES: 

Individuals seeking to access records 
about themselves contained in this 
s]rstero should address requests to the 
local system manager. Official mailing 
addresses are published as an appendix 
to the Air Force's compilation of record 
systems notices. 

CONTESTING RECORD PROCEDURES: 

The Air Force rules for access to 
records and for contesting and 
appealing initial agency determinations 
by the individual concerned are 
published in Air Force Regulation 
32 CFR part 806b: or may be obtained 
from the system manager. 

RECORD SOURCE CATEGORIES: 

information obtained from automated 
system interfaces; the individuals, or 
from personnel records. 

EXEMPTIONS CLAIMED FOR THE SYSTEtt: 

None. 

Foil AF MP A 

SYSTEM NAME: 

Congressional and Other High Level 
Inquiries. (SI FR 41384, November 14, 
1986). 

CHANGES: 

SYSTEM location: 

Delete entry and replace with 
"Headquarters Air Force Military 
Personnel Center, major commands; 
field operating agencies; Consolidated 
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Base Personnel Offices (CBPOs) at Air 
Force installations, and headquarters of 
unified and specified commands for 
which Air Force is Executive Agent. 
Official mailing addresses are published 
as an appendix to the Air Force’s 
compilation of record systems notices.” 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

Delete entry and replace with ’’Active 
duty Air Force military personnel; Air 
Force Reserve personnel, and personnel 
retired or discharged from the Air Force. 
Civilian personnel currently or formerly 
employed by the Air Force. Personnel 
attending Air Force training institutions 
or undergoing training under Air Force 
sponsorship. Army. Navy, Air Force and 
Marine Corps active duty military and 
civilian personnel assigned to 
headquarters of unified and specified 
commands for which Air Force is 
Executive Agent.” 

***** 

RETRIEV ABILITY: 

Delete the word ‘Tiled” and insert 
’’Retrieved.” 

***** 

SYSTEM MANAQER(S) AND ADDRESS: 

Add to end of entry “and commanders 
of headquarters of unified and speciffed 
commands for which Air Force is 
Executive Agent.” 

***** 

Foil AF MP A 
SYSTEM name: 

Congressional and Other High Level 
Inquiries. 

SYSTEM location: 

Headquarters Air Force Military 
Personnel Center, major commands; 
field operating agencies; Consolidated 
Base Personnel Offices (CBPOs) at Air 
Force installations, and headquarters of 
unified and specified commands for 
which Air Force is Executive Agent. 
Ofhcial mailing addresses are published 
, as an appendix to the Air Force’s 
compilation of record systems notices. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

Active duty Air Force military 
personnel; Air Force Reserve personnel, 
and personnel retired or discharged 
from the Air Force. Civilian personnel 
currently or formerly employed by the 
Air Force. Personnel attending Air Force 
training institutions or undergoing 
training under Air Force sponsorship. 
Army, Navy, Air Force and Marine 
Corps active duty military and civilian 
personnel assigned to headquarters of 


unified and specified commands for 
which Air Force is Executive Agent. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Background information and 
information reflecting Air Force 
personnel policies and procedures; 
copies of inquiries received from the 
Office of the President, members of 
Congress and other high level sources 
requesting information on behalf of a 
constituent; copies of replies to such 
inquiries including transmittal media 
used enroute from and to the Secretary 
of the Air Force. Office of Legislative 
Liaison (SAF/LL). 

AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

10 U.S.C. 8013, Secretary of the Air 
Force: Powers and duties; delegation by; 
and 10 U.S.C 8032, The Air Staff, 
general duties; implemented by Air 
Force Regulation 11-7, Air Force 
Relations with Congress. 

PURP08E(8): 

Information pertinent to an inquiry 
forwarded to SAF/LL for preparation of 
the reply to the high level requester. In 
some instances response may be direct 
to the requester without referral through 
SAF/LL However, when required by 
directives, copies of such responses are 
furnished SAF/LL The records may be 
used in responding to subsequent 
inquiries concerning the same 
individual. The record system is audited 
periodically to determine trends on the 
nature of complaints and questions and 
for statistical purposes. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURROSE OF SUCH USES: 

The Department of the Air Force 
“Blanket Routine Uses” published at the 
beginning of the agency’s compilation of 
record system notices apply to this 
system. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

storage: 

Maintained in visible flle binders/ 
cabinets. 

RETRIEV ability: 

Retrieved by name. 

safeguards: 

Records are accessed by the 
custodian of the record system and by 
persons responsible for servicing the 
records in performance of their official 
duties who are properly cleared for 
need-to-know. Records are stored in 
security file containers/cabinets, locked 
cabinets or rooms. 


RETENTION AND DISPOSAL: 

Retained for up to 18 months 
depending on category, then destroyed 
by tearing into pieces, shredding, 
macerating, pulping or burning. 

SYSTEM MANAOER(S) AND ADDRESS<ES): 

Deputy Chief of Staff for Personnel. 
Headquarters United States Air Force; 
commanders of major air commands, 
numbered air forces or comparable level 
activities, and commanders of 
headquarters of unified and specified 
commands for which Air Force is 
Executive Agent. Official mailing 
addresses are published as an appendix 
to the Air Force’s compilation of 
systems of records notices. 

notification PROCEDURES: 

Individuals seeking to determine 
whether this system of records contains 
information on them should address 
inquiries to the system manager or 
respective local system manager. 

Official mailing addresses are published 
as an appendix to the Air Force’s 
compilation of systems of records 
notices. 

Requests ffom individuals must 
contain reasonable identifying 
particulars about the subject in question. 

RECORD ACCESS PROCEDURES: 

Individuals seeking to access records 
about themselves contained in this 
system should address requests to the 
system manager or local respective 
system manager. Official mailing 
addresses are published as an appendix 
to the Air Force's compilation of 
systems of records notices. 

Individual’s request must contain 
reasonable identifying particulars about 
the subject in question. 

CONTESTING RECORD PROCEDURES: 

The Department of the Air Force rules 
for access to records and for contesting 
and appealing initial agency 
determinations by the individual 
concerned are published in Air Force 
Regulation 12-35; 32 CFR part 806b; or 
may be obtained from the system 
manager. 

RECORD SOURCE CATEGORIES: 

Information provided by major 
command or consolidated base 
personnel office personnel, manual or 
automated personnel records. Air Force 
policies and procedures, copies of 
inquiries, congressional/hi^ level 
officials’/constituents’ comments or 
requests and Air Force replies thereto. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 
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F012 AF A 
tvrm« name: 

Infonnatioa Requests-Freedom of 
Information Act (51 FR 41384. 

November 14.1986). 

CHANGES: 

SYSTEM LOCATIOM: 

Delete entry and replace with ‘‘Air 
Force installations and headquarters of 
unified and specified commands for 
which Air Force is Executive Agent. 
Official mailing addresses are published 
as an appendix to the Air Forceps 
compilation of record systems notices.** 


STONAGC: 

Add to end of entry computers and 
on computer output products.** 

RETINEVABILmr: 

Delete the word 'Tiled** and insert 
“Retrieved.** 

safeguards: 

Delete entry and replace with 
“Records are accessed by person(s] 
responsible for servicing the record 
system in performance of their ofticial 
duties cmd by authorized personnel who 
are properly screened and cleared for 
need-to-know. Records are stored in 
locked rooms and cabinets. Those in 
computer storage devices are protected 
by comptrter system software.** 

RETENTION AMO DISPOSAt: 

Delete entry and replace with 
“Released records are retained in ofHce 
files for two years after annual cutoff. 
Denied recoil are retained in office 
files for six years. Records are 
destroyed by tearing into pieces, 
shredchng. pulping, macerating or 
bunting. ComjMter records are 
destroyed by erasing, deleting or 
overwriting.** 

SYSTEM MANAQER(S) AND ADDRESS: 

Delete entry and replace with 
“Director of Information Management. 
Office of the Administrative Assistant to 
the Secretaiy of the Air Force, 
Washington. DC 20330-1000.** 

NOTIFICATION PROCEDURES: 

Delete entry and replace with 
“Individuals seeking to determine 
whether this system of records contains 
information on them should address 
inquiries to the local Freedom of 
loformatioii Act (FOIA) manager at a 
specific Air Foroe mstsilatioa." 

RECORD ACCESS FROCEOURES: 

Delete entry and replace with 
“Individuals seeking to access records 
about themselves contained in this 


system should address requests to the 
local FOIA manager at a specific Air 
Force installation.'* 

CONTESTINQ RECORD PROCEDURES: 

Delete entry and replace with “The 
Department of the Air Force rules for 
access to records and for contesting and 
appealing initial agency determinations 
by the individual concerned are 
published in Air Force Regulation 12-35; 
32 CFR part 806b; or may be obtained 
from the system manager.** 

• • • • • 

F012 AF A 
SYSTEM name: 

Information Requests-Freedom of 
Information Act. 

SYSTEM IjOCATION: 

Air Force installations, and 
headquarters of unified and specified 
commands for which Air Force is 
Executive Agent Official mailing 
addresses are published as an appendix 
to the Air Force*8 compilation of record 
systems notices. 

CATEGORIES Of INDIVIDUALS COVERED BY THE 

system: 

All persons who have requested 
documents under the provisions of the 
Freedom of information Act (FOIA). 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Administration of release of 
information to the public. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

5 U.S.C. 552, The Freedom of 
Information Act as implemented by Air 
Force Regulation 12-30. Disclosure of 
Air Force Records to the Public. 

PURPOS£(8): 

To control administrative processing 
of requests for information used by 
FOIA managers. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM. INCLUOINO CATEGORIES OF 
USERS AND THE PURPOSE OF SUCH USES: 

The Department of the Air Force 
“Blanket Routine Uses** published at the 
beginning of the agency's compilation of 
record system notices apply to this 
system. 

POUaES AND PRACTICES FOR STORINO. 
RETRIEVINQ, ACCESSIMQ. RETAINING, AMO 
DISPOSING OF RECORDS IN THE SYSTEM: 

storage: 

Maintained in file folders, in 
computers and on computer output 
products. 

RETRNEVAStLmr: 

Retrieved by name. 


safeguards: 

Records are accessed by personfs) 
responsible for servicing the record 
system in performance of their official 
duties and by authorized personnel who 
are properly screened and cleared for 
need'to-know. Records are stored in 
locked rooms and cabinets. Those in 
computer storage devices are protected 
by computer system software. 

RETENTION AND DISPOSAL: 

Released records are retained in office 
files for two years after annual cut-off. 
Denied recoids are retained in office 
files for six years then destroyed by 
tearing into pieces, shredding, pulping, 
macerating, or burning. Computer 
records are destroyed by erasing, 
deleting or overwriting. 

SYSTEM MANAOCR(S) AND ADDRESS: 

Director of Information Management. 
Office of the Administrative Assistant to 
the Secretary of the Air Force, 
Washingtoo. DC 20330-1000. 

NOTIFICATION PROCEDURES: 

Individuals seeking to determine 
whether this system of records contains 
information on them should address 
inquiries to the local FOIA manager at a 
specific Air Force installation. Official 
mailing addresses are published as an 
appen^x to the Air Force's compilation 
of record systems notices. 

RECORD ACCESS PROCEDURES: 

Individuals seeking to access records 
about themselves contained in this 
system should address requests to the 
local FOIA manager at a specific Air 
Force installation. Official mailing 
addresses are published as an appendix 
to the Air Foix^e's compilation of record 
systems notices. 

CONTESTIMO RECORD PROCEDURES: 

The Department of the Air Force rules 
for access to records and for contesting 
and appealing initial agency 
determinations by the individual 
concerned are published in Air Force 
Regulation 12-35; 32 CFR part 806b; or 
may I>e obtained from the system 
manager. 

RECORD SOURCE CATEGORIES: 

FOIA manager as result of requests 
for information from members of the 
public. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 

F012 AF B 
systemname: 

Privacy Act Request File. (51 FR 
41384. Novemberl4.1985). 
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CHANGES: 

SYSTEM LOCATION: 

Delete entry and replace with **At all 
levels of the Air Force having 
responsibility for systems of records 
under the Privacy Act Includes 
Headquarters United States Air Force 
staff agencies: major commands; held 
operating agencies; installations and 
activities, and headquarters of unified 
and specified commands for which Air 
Force is Executive Agent. Official 
mailing addresses are published as an 
appendix to the Air Force’s compilation 
of record systems notices.” 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
system: 

Delete entry and replace with ’’All 
persons who request access to, 
information from, or amendment of 
records about themselves under the 
provisions of the Privacy Act of 1974 (5 
U.S.C. 552a) from the Department of the 
Air Force Activities, or from 
headquarters of unified and specified 
commands for which Air Force is 
Executive Agent.” 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSE OF SUCH USES: 

Delete entry and replace with ’The 
Department of the Air Force ’’Blanket 
Routine Uses” published at the 
beginning of the agency's compilation of 
record system notices apply to this 
system. 

May be disclosed to the Office of 
Management and Budget or other 
Government agencies having a direct 
interest in monitoring or evaluating 
compliance with the provisions of the 
Privacy Act by the Department of the 
Air Force, including the preparation of 
special studies or reports on the status 
of actions taken to comply with the Act, 
the results of those efforts, any problems 
encountered and recommendations for 
any changes in legislation, policies, or 
procedures. 

***** 

retrievabiuty: 

Delete the word "Filed" and insert 
"Retrieved.” 

***** 

SYSTEM MANAOER(8) AND ADDRESS(E8): 

Delete entry and replace with 
“Director of Information Management. 
Office of the Administrative Assistant to 
the Secretary of the Air Force; Directors 
of Information Management at major 
commands or field operating agencies; 
Chief. Information Management at Air 
Force installations where the requested 
or disputed records are located, or 


records custodian at headquarters of 
uniBed and speciBed commands for 
which Air Force is Executive Agent 
Official mailing addresses are published 
as an appendix to the Air Force’s 
compilation of record systems notices.” 

NOTIFICATH>N PROCEDURES: 

Delete entry and replace with 
“Individuals seeking to determine 
whether this system of records contains 
information on them should address 
inquiries to the appropriate system 
manager. 

Written requests should include the 
person’s full name, grade (if applicable), 
and some other personal information 
which could be verlBed from the 
person’s Ble. For personal visits, the 
individual should present a valid 
identiBcation card or driver’s license 
and some verbal information which 
could be veriBed from the person’s case 
Ble. Official mailing addresses are 
published as an appendix to the Air 
Force’s compilation of record systems 
notices.” 

RECORD ACCESS PROCEDURES: 

Delete entry and replace with 
“Individuals seeking to access records 
about themselves contained in this 
system should address requests to the 
appropriate system manager. Official 
mailing addresses are published as an 
appendix to the Air Force’s compilation 
of record systems notices.” 

CONTESTING RECORD PROCEDURES: 

Delete entry and replace with “The 
Department of the Air Force rules for 
access to records and for contesting and 
appealing initial agency determinations 
by the individual concerned are 
published in Air Force Regulation 12-35; 
32 CFR part 806b; or may be obtained 
from the system manager.” 
***** 

F012 AF B 
SYSTEM name: 

Privacy Act Request File. 

SYSTEM location: 

At all levels of the Air Force having 
responsibility for systems of records 
under the Privacy Act. Includes 
Headquarters United States Air Force 
staff agencies; major commands; Beld 
operating agencies; installations and 
activities, and headquarters of uniBed 
and speciBed commands for which Air 
Force is Executive Agent. Official 
mailing addresses are published as an 
appendix to the Air Force’s compilation 
of record systems notices. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

All persons who request access to. 
information from, or amendment of 
records about themselves under the 
provisions of the Privacy Act of 1974 (5 
U.S.C. 552a) from the Department of the 
Air Force Activities, or from 
headquarters of uniBed and speciBed 
commands for which Air Force is 
Executive Agent. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Letters, memoranda, legal opinions, 
messages, and miscellaneous documents 
relating to an individual's request for 
access to or amendment of records 
concerning that person, including letters 
of denial, appeals, statements of 
disagreements, and related documents 
accumulated in processing requests 
received under the Privacy Act of 1974. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

5 U.S.C. 552a, The Privacy Act of 1974, 
as implemented by Air Force Regulation 
12-35, Air Force Privacy Act Program. 

PURPOSE($y: 

To record, process and coordinate 
individual requests for access to, or 
amendment of. personal records, and 
appeals on denials of requests for 
access or amendments to personal 
records; to prepare legal opinions and 
interpretations for system managers and 
the Secretary of the Air Force. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSE OF SUCH USES: 

The Department of the Air Force 
“Blanket Routine Uses” published at the 
beginning of the agency’s compilation of 
record system notices apply to this 
system. 

May be disclosed to the Office of 
Management and Budget or other 
Government agencies having a direct 
interest in monitoring or evaluating 
compliance with the provisions of the 
Privacy Act by the Department of the 
Air Force, including the preparation of 
special studies or reports on the status 
of actions taken to comply with the Act, 
the results of those efforts, any problems 
encountered and recommendations for 
any changes in legislation, policies, or 
procedures. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Maintained in Ble folders and/or 
microBlm. 
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RETRIEVAB4LITY: 

Retrieved by name of requester. 
safeguards: 

Records are accessed by custodian of 
the record system and by person(s) 
responsible for servicing the record 
system in performance of their official 
duties who are properly screened and 
cleared for need-to-know. Records are 
stored in locked cabinets or rooms. 

RETENTION AND DISPOSAL: 

Requests for information are 
destroyed when no longer needed: 
requests for access or amendment and 
appeals of denial are destroyed four 
years after final action or three years 
after adjudication by the courts, 
whichever is later. 

SYSTEM MANAQER(S) AND ADDRE8S(ES): 

Director of Information Management, 
Office of the Administrative Assistant to 
the Secretary of the Air Force; Director 
of Information Management at major 
commands or field operating agencies; 
Chief, Information Management at Air 
Force installations where the requested 
or disputed records are located, or 
records custodian at headquarters of 
unified and specified commands for 
which Air Force is Executive Agent. 
Official mailing addresses are published 
as an appendix to the Air Force’s 
compilation of record systems notices. 

NOTIFICATION PROCEDURES: 

Individuals seeking to determine 
whether this system of records contains 
information on them should address 
inquiries to the appropriate system 
manager. Written requests should 
include the person’s full name, grade (if 
applicable), and some other personal 
information which could be verified 
from the person’s file. For personal 
visits, the individual should present a 
valid identification card or driver’s 
license and some verbal information 
which could be verified from the 
person’s case file. Official mailing 
addresses are published as an appendix 
to the Air Force’s compilation of record 
systems notices. 

RECORD ACCESS PROCEDURES: 

Individuals seeking to access records 
about themselves contained in this 
system should address requests to the 
appropriate system manager. Official 
mailing addresses are published as an 
appendix to the Air Force’s compilation 
of record systems notices. 

CONTESTING RECORD PROCEDURES: 

The Department of the Air Force rules 
for access to records and for contesting 
and appealing initial agency 
determinations by the individual 


concerned are published in Air Force 
Regulation 12-35; 32 CFR part 806b; or 
may be obtained from the system 
manager. 

RECORD SOURCE CATEGORIES: 

Records are obtained from the 
individual requester. Department of the 
Air Force organizations, other 
Department of Defense organizations, 
and agencies of Federal, state, and local 
governments, as applicable or 
appropriate for processing the case. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 

F030 AF A 
SYSTEM NAME: 

Automated Personnel Management 
System, (53 FR 50073, December 13, 
1988). 

CHANGES: 

SYSTEM NAME: 

Change system name to ’’Biographical 
Data and Automated Personnel 
Management File.” 

SYSTEM LOCATION: 

Delete entry and replace with 
“Headquarters United States Air Force; 
headquarters of major commands; field 
operating agencies; direct reporting 
units; headquarters of unified and 
specified commands for which Air Force 
is the Executive Agent, and all Air Force 
installations and units. Official mailing 
addresses are published as an appendix 
to the Air Force’s compilation of record 
systems notices." 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Delete entry and replace with “Active 
duty Air Force military personnel, and 
Air Force Reserve and Air National 
Guard personnel. Air Force civilian 
employees and contractors may be 
included when records are created 
which are identical to those on military 
members. Army. Navy, and Marine 
Corps active duty military and civilian 
personnel may be included when 
assigned to headquarters of unifii^d and 
specified commands for which Air Force 
is Executive Agent. Records may be 
maintained in this system on personnel 
in a temporary duty (TDY) status for the 
duration of the TDY.” 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Delete entry and replace with 
“Biographical information which may 
include name, rank. Social Security 
Number, service dates, date of birth, 
civilian employment, military and 
civilian education, military and civilian 
experience, program specialties, 


hobbies, names of family members, 
religion, professional expertise and 
appointments, membership in 
professional societies, civic activities 
and state of license. 

Limited locator type information 
which may include home address, home 
phone, home of record and name and 
address of next of kin. 

Records relating to assignment to 
include unit of assignment, authorized 
and assigned grade, duty title, duty Air 
Force Specialty Code or Military 
Occupation Code, position number, date 
assigned to organization, estimated date 
of departure, control tour code, 
assignment availability date, overseas 
tour start date, short tour return date, 
supervisor’s name and date supervision 
began. 

Performance data. i.e. date of last 
report and date next report due. 

May also contain limited routine 
administrative training information 
consisting of application for training, 
name and date of course completion, 
and educational level, when not filed in 
a separate system. 

Limited routine correspondence on 
promotions, military honors and awards, 
security and letters of appreciation, 
when not filed in a separate system. 

Additional information as deem 
appropriate by the commander/ 
supervisor for effective personnel 
management, when not filed in a 
separate system.” 

AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

Delete entry and replace with ”10 
U.S.C. 8013, Secretary of the Air Force: 
Powers and duties; delegation by, and 
Executive Order 9397.” 

PURPOSE(S): 

Delete entry and replace with “This 
system is established as a management 
tool to provide commanders and 
supervisors with a ready reference 
information file for managing their 
personnel, manpower and resources. 

To provide convenient ready 
reference biographical data for 
commanders/supervisors requirements. 

To assist in determining and 
scheduling workload requirements in 
support of their organization’s assigned 
mission. 

This system serves a ready reference 
locator and can be used to produce 
manpower reports. 

Used to determine eligibility/ 
suitability for assignment/reassignment; 
determine eligibility for retirement 
related action, to make determinations 
on discharges or mobilization, 
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deferments, and fulfillment of local or 
statutory requirements. 

Records maintained as a historical file 
while individual is assigned to the unit 
Used to answers correspondence/ 
telephone inquiries; updating cmd/or 
changing information in computer and/ 
or individual record** 


storme: 

Delete entry and replace with 
**Maintamed in file folders, in computers 
and on computer output products.** 

retrievabiuty: 

Delete the word •*F11ed** and insert 
"Retrteved** 

safeguards: 

Delete entry and replace with 
'^Records are accessed by person(8) 
responsible for servicing the record 
system in performance of their official 
duties and by authorized persoimel who 
are properly screened and cleared far 
needto-know. Records are stored in 
locked rooms and cabinets. Those in 
computer storage devices are protected 
by computer system software.** 

RETENTIOII AMD DISPOSAL: 

Delete entry and replace with **Retain 
in office files until superseded, obsolete, 
no longer needed for reference, 
reassignment separation or retirement 
of the individual or inactivation of the 
oiganization. Records on TOY personnel 
will be destroyed upon completion of 
the individual's TDY. Records are 
destroyed by tearing into pieces, 
shredding, pulping, macerating, or 
burning. Computer records are 
destroyed by erasing, deleting or 
overwriting.** 

SYSTEM MANAQER(8) AND ADDRESS: 

Delete entry and replace with 
''Director of I^ormation Management 
Office of the Administrative Assistant to 
the Secretary of the Air Force, 
Washington, DC 20a3(K100a 

Local System managers: 
Commanders/supervisors at the 
installation, base, unit organization, 
office or function to which the individual 
is assigned or attached Official mailing 
addresses are published as an appendix 
to the Air Force*8 compilation of record 
systems notices.** 

NOTIFICATION PROCEDURES: 

Delete entry and replace with 
"Individuals seeking to determine 
whether information about themselves 
is contained in this system should 
address inquiries to the system manager 
or to respective unit commander or 
supervisor who maintains the records. 
Official maifing addresses are published 


as an appendix to the Air Force's 
compilation of record systems notices." 

RECORD ACCESS PROCEDURES: 

Delete entry and replace with 
"Individuals seeking to access records 
about themselves contained in this 
system should address requests to the 
system manager or to respective unit 
commander or supervisor who 
maintains the records. Official mailing 
addresses are published as an append 
to the Air Porce*s compilation of record 
systems notices.** 

CONTESTING RECORD PROCEDURES: 

Delete entry and replace with "The 
Department of the Air Force rules for 
access to records and for contesting and 
appealing initial agency determinations 
by the individual concerned are 
published in Air Force Regulation 12-35; 
32 CFR part 806b; or may be obtained 
from the system manager." 

RECORD SOURCE CATEGORIES: 

Delete entry and replace with "The 
individual, personnel or training records 
and records created by commander/ 
supervisor." 


F030 AF A 
SYSTEM name: 

Biographical Data and Automated 
Personnel Management System. 

SYsnrsM locatiom: 

Headquarters United States Air Force; 
headquarters of major commands; field 
operating agencies; direct reporting 
units; headquarters of unified and 
specified commands for which Air Force 
is Executive Agent and all Air Force 
installations and units. Official mailing 
addresses are published as an appendix 
to the Air Force's compilation of record 
systems notices. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

Active duty Air Force military 
personnel, and Air Force Reserve and 
Air National Guard personnel Air Force 
civilian employees and contractors may 
be inchided when records are created 
which are identical to those on military 
members. Army, Navy, and Marine 
Corps Active duty military and civilian 
personnel may be included when 
assigned to unified and specified 
commands for which Air Force is the 
Executive Agent Records may be 
maintained in this system on personnel 
in a Tempormy Duty (TDY) status for 
the duration of the TDY, 


CATEGORIES OF RECORDS IN THE SYSTEM: 

Biographica! infonnation which may 
include name, rank. Social Security 
Number, service dates, date of birth, 
civilian employn^t military and 
civilian education, military and civilian 
experience, program specialties, 
hobbies, and names of family members, 
religion, professional expertise and 
appointments, membership in 
professional societies, civic activities 
and state of license. 

Limited locator type infonnation 
which may inchtde home address, home 
phone, home of record and name and 
address of next of kin. 

Records relating to assignment to 
include unit of assignment, authorized 
and assigned grade, duty title, duty Air 
Force Specialty Code and Military 
Occupation Code, position number, date 
assigned to organization, estimated date 
of departure, control tour code, 
assignment availability date, overseas 
tour start date, short tour return date, 
supervisor's name and date supervision 
began. 

Perfonnance data, ie. date of last 
report and date next report due. 

May also contain limited routine 
administrative training information 
consisting of application for training, 
name and date of course completion, 
and educational level when not filed in 
a separate system. 

Limited routine correspondence on 
promotions, military honors and awards, 
security and letters of appreciation, 
when not filed in a separate system. 

AUTHORnV FOR HAINTEIIAMCE OF THE 

system: 

10 U.S.C 8013, Secretary of the Air 
Force: Powers and duties; delegation by, 
and Executive Oder 9397. 

FURFOaE(S): 

This system Is established as a 
management tool to provide 
commanders and supervisors with ready 
reference information file for managing 
their personnel, manpower and 
resources. 

To assist in determining and 
scheduling workload requirements in 
support of their organization's assigned 
mission. 

This system serves a ready reference 
locator and can be used to produce 
manpower reports. 

Used to determine digibility/ 
suitability for assignment/reassignment; 
determine eHgiblH^ for retirement 
related actioR, to make determinations 
on ffischarges or mobilization, 
deferments, and fulfilhnent of local or 
statutory requirements. 
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Records maintained as a historical file 
while individual is assigned to the unit. 

Used to answers correspondence/ 
telephone inquiries; updating and/or 
changing information in computer and/ 
or individual record. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

The Department of the Air Force 
•‘Blanket Routine Uses** published at the 
beginning of the agency*s compilation of 
record system notices apply to this 
system. 

POUCIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

Storage: 

Maintained in file folders, in 
computers and on computer output 
products. 

retrievabiuty: 

Retrieved by name and/or Social 
Security Number. 

SAFEGUARDS: 

Records are accessed by person(8) 
responsible for servicing the record 
system in performance of their official 
duties and by authorized personnel who 
are properly screened and cleared for 
need-to-know. Records are stored in 
locked rooms and cabinets. Those in 
computer storage devices are protected 
by computer system software. 

RETENTION AND DISPOSAL.* 

Retain in office files until superseded, 
obsolete, no longer needed for reference, 
reassignment, separation or retirement 
of the individual or inactivation of the 
organization. Records on TDY personnel 
will be destroyed upon completion of 
the individual's TDY. Records are 
destroyed by tearing into pieces, 
shredding, pulping, macerating, or 
burning. Computer records are 
destroyed by erasing, deleting or 
overwriting. 

system manager(s) and address(es): 

Director of Information Management, 
Office of the Administrative Assistant to 
the Secretary of the Air Force, 
Washington. DC 20330-1000. 

Local system managers: 
Commanders/supervisors at the 
installation, base, unit, organization, 
office or function to which the individual 
is assigned. Official mailing addresses 
are published as an appendix to the Air 
Force’s compilation of record systems 
notices. 

NOTIFICATION PROCEDURES: 

Individuals seeking to determine 
whether information about themselves 


is contained in this system should 
address inquiries to ^e system manager 
or to respective unit commander or 
supervisor who maintains the records. 
Official mailing addresses are published 
as an appendix to the Air Force’s 
compilation of record systems notices. 

RECORD ACCESS PROCEDURES: 

Individuals seeking to access records 
about themselves contained in this 
system should address requests to the 
system manager or to respective unit 
commander or supervisor who 
maintains the records. Official mailing 
addresses are published as an appendix 
to the Air Force’s compilation of record 
systems notices. 

CONTESTING RECORD PROCEDURES: 

The Department of the Air Force rules 
for access to records and for contesting 
and appealing initial agency 
determinations by the individual 
concerned are published in Air Force 
Regulation 12-35; 32 CFR part 806b; or 
may be obtained from the system 
manager. 

RECORD SOURCE CATEGORIES*. 

The individual, personnel or training 
records and records created by 
commander/supervisor. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 

F030 AF JA A 

SYSTEM name: 

Confidential Statement of Affiliations 
and Financial Interests. (51 FR 41388. 
November 14,1986). 

CHANGES: 

SYSTEM LOCATION: 

Delete entry and replace with “Office 
of the General Counsel, Office of the 
Secretary of the Air Force, Washington, 
DC 20330-1000, and Office of The Judge 
Advocate General, Headquarters United 
States Air Force, Washington DC 20330- 
5000. Headquarters of major commands 
and at all levels down to and including 
Air Force installations, and 
headquarters of unified and specified 
commands for which Air Force is 
Executive Agent. Official mailing 
addresses are published as an appendix 
to the Air Force's compilation of record 
systems notices.” 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

At end of entry delete “HQ 
USSPACECOM.” and add 
“headquarters of unified and specified 
commands for which Air Force is 
Executive Agent.” 

• • • • * 


RETRIEVABIUTY: 

Delete entry and replace with 
“Retrieved by name.” 

SAFEGUARDS: 

Delete entry and replace with 
“Records are accessed by personCs) 
responsible for servicing the record 
system in performance of their official 
duties and by authorized personnel who 
are properly screened and cleared for 
need-to-know. Records are stored in 
locked rooms and metal cabinets.” 


SYSTEM MANAOER(S) AND ADORESS(ES): 

Delete entry and replace with “The 
Assistant General Counsel (Personnel), 
Office of the Secretary of the Air Force. 
Washington. DC 20330-1000, and The 
Judge Advocate General. Headquarters 
United States Air Force, Washington DC 
20330-5000.” 

NOTIRCATtON PROCEDURES: 

Delete entry and replace with 
“Individuals seeking to determine 
whether this system of records contains 
information on them should address 
inquiries to the system manager or 
Deputy Standard of Conduct 
Counsellor at system location.” 

RECORD ACCESS PROCEDURES: 

Delete entry and replace with 
“Individuals seeking to access records 
about themselves contained in this 
system should address requests to the 
system manager or Deputy Standards of 
Conduct Counsellor at system location.” 

CONTESTING RECORD PROCEDURES: 

Delete entry and replace with “The 
Department of the Air Force rules for 
access to records and for contesting and 
appealing initial agency determinations 
by the individual concerned are 
published in Air Force Regulation 12-35; 
32 CFR part 806b; or may be obtained 
from the system manager.” 


F030 AF JA A 
SYSTEM NAME: 

Confidential Statement of Affiliations 
and Financial Interests. 

SYSTEM LOCATION: 

Office of the General Counsel, Office 
of the Secretary of the Air Force, 
Washington. DC 20330-1000, and Office 
of The Judge Advocate General, 
Headquarters United States Air Force, 
Washington DC 20330-6000. 
Headquarters of major commands and 
at all levels down to and including Air 
Force installations, and headquarters of 
unified and specified commands for 
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which Air Force is Executive Agent 
Official mailing addresses are published 
as an appendix to the Air Force's 
compilation of record systems notices. 

CATEGORIES OF INOfVIOUALS COVERED BY THE 

system: 

Air Force civilian personnel paid at a 
level of GS-13 throu^ GS-15; Air Force 
military personnel in the rank of 
Lieutenant Colonel or Colonel whose 
basic duties and responsibilities require 
the exercise of fudgment on Government 
decision making or taking action on (1) 
the administering or monitoring of 
grants or subsidies. (2) contracting or 
procurement (3) auditing, or (4) any 
other government activity in whidi the 
final decision or action has a significant 
economic impact on the interest of any 
non-federal enterprise; and special 
Government employees who are 
"advisors’* or "consultants." Army, 
Navy. Air Force, and Marine Corps 
active duty personnel and civilian 
employees in the same categories when 
assigned to headquarters of unified and 
specified commands for which Air Force 
is Executive Agent 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Contains the title of the individual's 
position, date of appointment in present 
position, agency ai^ ma)or organization 
segment of the position, employment 
and financial interests, creditors, 
interest in real property, a hst of persons 
from whom information can be obtained 
concerning the individuars financial 
situation, supervisor's evaluation, and 
Standards of Conduct Coimsellor/ 
Deputy CounseHor review. 

AinrMORfTV FOR MAWfTEtiAIICS OF THE 

systbb: 

Executive Order 11222, Trescribing 
Standards of Ethical Conduct for 
Government Officers and Employees." 

FURPOSE(S): 

The review of the statements by the 
individual's supervisor and deputy 
counselor to determine the existence of 
or potential for a conflict of interest in 
the performance of official duties. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCUIDINQ CATEGORIES OF 
USERS AND THE PURPOSE OF SUCH USES: 

The Department of the Air Force 
"Blanket Routine Uses" published at the 
beginning of the agency's compilation of 
record system notices apply to this 
system. 


POLICIES AND PRACTICES FOR STORING. 
RETRtEVINO, ACCCSSINO, RETAINING, AND 
DISPOSING OF RECORDS IN THE system: 

storage: 

Paper reccnds maintained in file 
folders. 

RETRIEV ability: 

Retrieved by name. 

safeguards: 

Records are accessed by person(s) 
responsible for servicing die record 
system in performance of their official 
duties and by authorized personnel who 
are properly screened and cleared for 
need-to-know. Records are stored in 
locked rooms and cabinets. 

RETENTION AND DISPOSAL: 

Retained up to two years after the 
individual has left employment or 
terminated responsibilities which 
require disclosure of information. 
Destroyed by tearing into pieces, 
shredding, pulping, macerating or 
burning. 

SYSTEM MANAOER(S) AND ADO RES S(ES): 

The Assistant General Counsel 
(Personnel), Office of the Secretary of 
the Air Force, Washington, DC 20330- 
1000, and The fudge Advocate General, 
Headquarters United States Air Force, 
Washington DC 20330-5000. 

NOTIFICATION PROCEDURES: 

Individuals seeking to determine 
whether this system of records contains 
information on them should sddress 
inquiries to the system manager or 
Deputy Standards of Conduct 
Counsellor at system location. 

RECORD ACCESS PROCEDURES: 

Individuals seeking to access records 
about themselves contained in this 
system should address requests to the 
system manager or Deputy Standards of 
Conduct Counsellor at system location. 

CONTESTING RECORD PROCEDURES: 

The Department of the Air Force rules 
for access to records and for contesting 
and appealing initial agency 
determinations by the individual 
concerned are published in Air Force 
Regulation 12-35; 32 CFR part 806b; or 
may be obtained from the system 
manager. 

RECORD SOURCE CATEGORIES: 

Information is obtained from the 
individual or from personnel designated 
by the individuaL 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 


F035 AF A 

SYSTEM name: 

Officer Quality Force Management 
Records, (51 FR 44388, December 9, 

1986). 

changes: 

SYSTEM location: 

Delete entry and replace with 
"Headquarters United States Strategic 
Command (HQ USSTRATCOM), 
Personnel Programs Division, 

Directorate of Manpower qnd Personnel, 
Offutt AFB NE 68113-1010. 

Headquarters Air Force 
Communications Command (HQ AFCG), 
Force Management DivTsion (DPAFA), 
Directorate of Personnel Programs, S^tt 
AFB, IL 62225-6001." 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

Delete "SAC" and insert 
"USSTRATCOM.” 


AUTHORITY FOR MAINTENANCE OF THE 

system: 

Add to end of entry "and Executive 
Order 9397." 

PURPOSE(S): 

Delete "SAC" and insert 
"USSTRATCOM." 

ROUTINE USES OF RECORDS MABiTAIRED IN 
THE SYSTEM, IHCLUDING CATEGORIES OF 
USERS AND THE PURPOSE OF SUCH USES: 

Delete entry and replace with "The 
Depcirtment of the Air Force "Blanket 
Routine Uses" published at the 
beginning of the agency's compilation of 
record system notices apply to this 
system." 

* • * * • 

SAFEGUARDS: 

Delete entry and replace with 
"Records are accessed by the custodian 
of the record system and by persons 
responsible for servicing the records in 
performance of their official duties who 
are properly screened and cleared for 
need-to-know. Those in computer 
storage devices are protected by 
computer system software. Records and 
computer software are stored in locked 
cabinets and locked rooms in buildings 
protected by guards." 

RETENTION AND DtSFOSAU 

Add to end of entry "Records are 
destroyed by tearing into pieces, 
shredding, pulping, macerating or 
burning. Computer records are 
destroyed by erasing, deleting or 
overwriting." 







Federal Register / Vol. 57. No. 132 / Thursday. July 9. 1992 / Notices 


30483 


SYSTEM MANAQER(S) AND AOORE8S(ES): 

Delete entry and replace with "Chief. 
Personnel Programs Division 0122), 
Directorate of Manpower and Personnel. 
HQ USSTRATCOM. Offult AFB, NE 
68113-1010. Chief. Force Management 
Division (DPAF). Directorate of 
Personnel Programs. HQ AFCC. Scott 
AFB. IL 62225-6001." 


MOTJFICATiON PROCEDURES: 

Delete entry and replace with 
"Individuals seeking to determine 
whether this system of records contains 
information on tham should address 
inquiries to the appropriate system 
manager. 

Full name, military status, grade and 
Social Security Number are required to 
determine if the system contains records 
on an individual. Visitors must provide 
proof of identity such as a military 
identification card, valid drivers license, 
or some item of information which can 
be verified from the records. Official 
mailing addresses are published as an 
appendix to the Air Force's compilation 
of record systems notices." 

RECORD ACCESS PROCEDURES: 

Delete entry and replace with 
"Individuals seeking to access records 
about themselves contained in this 
system should address requests to the 
appropriate system manager. 

Full name, military status, grade and 
SSN are required to access records. 
Visitors must provide proof of identity 
such as a military identification card, 
valid drivers license, or some item of 
information which can be verified from 
the records. Official mailing addresses 
are published as an appendix to the Air 
Force's compilation of record systems 
notices." 

CONTESTING RECORD PROCEDURES: 

Delete entry and replace with "The 
Department of the Air Force rules for 
access to records and for contesting and 
appealing initial agency determinations 
by the individual concerned are 
published in Air Force Regulation 12-35; 
32 CFR part 806b; or may be obtained 
from the system manager." 

RECORD SOURCE CATEGORIES: 

Delete entry and replace with 
"Information obtained from source 
documents, the individual concerned, 
member’s commander. Personnel 
Programs Division. HQ USSTRATCOM, 
Force Management Division. HQ AFCC, 
Consolidated Base Personnel Offices, 
and the office of the Judge Advocate 
General for each command." 


F03S AF A 
SYSTEM NAME: 

Officer Quality Force Management 
Records. 

SYSTEM LOCATION: 

Headquarters United Stales Strategic 
Command (HQ USSTRATCOM). 
Personnel ^ograms Division. 

Directorate of Manpower and Personnel, 
Offutt AFB NE 68113-1010. 

Headquarters Air Force 
Communications Command (HQ AFCC), 
Force Management Division (DPAFA). 
Directorate of Personnel Programs. Scott 
AFB. IL 62225-8001. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

Air Force active duty ofricers assigned 
or attached to HQ USSTRATCOM or 
HQ AFCC whose performance, conduct, 
or alleged misconduct may or has 
resulted in initiation of administrative 
actionfs). 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Information relating to substandard 
performance, unacceptable conduct or 
unfitness, and status and dates of 
pending or completed administrative 
actions. 

AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

10 U.S.C. 8013, Secretary of the Air 
Force; Powers and duties; delegation hy: 
8074, Commands; territorial 
organization, and Executive Order 9397. 

PURPOSE(8): 

To provide Information to Commander 
in Chief. HQ USSTRATCOM, Deputy 
Chief of Staff for Personnel. HQ AFCC, 
and staff members as appropriate who 
make decisions on office^' 
qualifications for continuation on active 
duty, or further consideration for 
promotion. Used to evaluate and 
monitor status of actions on subjects. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURF08E OF SUCH USES: 

The Department of the Air Force 
"Blanket Routine Uses" published at the 
beginning of the agency’s compilation of 
record system notices apply to this 
system. 

POLiaES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

storage: 

Maintained in computers and on 
computer output products. 

RETRtEV ABILITY: 

Retrieved by name or Social Security 
Number (SSN). 


SAFEGUARDS: 

Records are accessed by the 
custodian of the record system and by 
persons responsible for servicing the 
records in performance of their official 
duties who are properly screened and 
cleared for need-to-know. Those in 
computer storage devices are protected 
by computer system software. Records 
and computer software are stored in 
locked cabinets cmd rooms in buildings 
protected by guards. 

RETENTION AND DISPOSAL: 

Retained until superseded, obsolete, 
or no longer needed for reference, 
whichever is sooner. Files will be 
destroyed not later than 2 years from 
last entry. Records are destroyed by 
tearing into pieces, shredding, pulping, 
macerating or burning. Computer 
records are destroyed by erasing, 
deleting or overwriting. 

SYSTEM MANAO£R<S) AND AODRESS{ES): 

Chief, Personnel Programs Division. 
Directorate of Manpower and Personnel, 
HQ USSTRATCOM. Offutt AFB. NE 
68113-1010. Chief. Force Management 
Division. Directorate of Personnel 
Programs. HQ AFCC. Scott AFB. IL 
62225-6001. 

NOTIFICATION PROCEDURES: 

Individuals seeking to determine 
whether this system of records contains 
information on them should address 
inquiries to the appropriate system 
manager. 

Full name, military status, grade and 
Social Security Number are required to 
determine if the system contains records 
on an individual. Visitors must provide 
proof of identity such as a military 
identification card, valid drivers license, 
or some item of information which can 
be verified from the records. 

RECORD ACCESS PROCEDURES: 

Individuals seeking to access records 
about themselves contained in this 
system should address requests to the 
appropriate system manager. 

Full name, military status, grade and 
Social Security Number are required to 
access records. Visitors must provide 
proof of identity such as a military ID 
card, valid drivers license, or some item 
of information which can be verified 
from the records. 

CONTESTING RECORD PROCEDURES: 

The Department of the Air Force ruies 
for access to records and for contesting 
and appealing initial agency 
determinations by the individual 
concerned are published in Air Force 
Regulation 12-35: 32 CFR part 806b; or 
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may be obtained from the system 
manager. 

RECORD SOURCE CATEGORIES: 

Information obtained from source 
documents, the individual concerned, 
member's commander, Personnel 
Programs Division, HQ USSTRATCOM, 
Force Management Division HQ AFCC, 
Consolidated Base Personnel Offices, 
and the office of the Judge Advocate 
General for each command. 

EXEMPTIOMS CLAIMED FOR THE SYSTEM: 

None. 

F035 AF MP O 
SYSTEM name: 

Unit Assigned Personnel Information. 
(57 FR 1908. January 16,1992). 

CHANGES: 

SYSTEM LOCATION: 

Delete entry and replace with 
"Headquarters United States Air Force; 
major command headquarters; all Air 
Force installations and units, and 
headquarters of unified and specified 
commands for which Air Force is 
Executive Agent. Official mailing 
addresses are published as an appendix 
to the Air Force's compilation of record 
systems notices." 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

At end of entry delete "HQ 
USSPACECOM." and add 
"headquarters of unified and specified 
commands for which Air Force is 
Executive Agent." 

* * « • • 

F035 AF MP O 

SYSTEM name: 

Unit Assigned Personnel Information. 
SYSTEM location: 

Headquarters United States Air Force; 
major command headquarters; all Air 
Force installations and units, and 
headquarters of unified and specified 
commands for which Air Force is 
Executive Agent. Official mailing 
addresses are published as an appendix 
to the Air Force's compilation of record 
systems notices. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

Active duty military personnel, and 
Air Force Reserve and Air National 
Guard personnel. Air Force civilian 
employees may be included when 
records are created which are identical 
to those on military members. Army. 
Navy. Air Force and Marine Corps 
active duty military and civilian 
personnel assigned to headquarters of 


unihed and specified commands for 
which Air Force is Executive Agent. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

File copies of separation actions, 
newcomers briefing letters, line of duty 
determinations, assignment actions, 
retirement actions, in and out processing 
checklists, promotion orders, credit 
union authorization, disciplinary 
actions, favorable/unfavorable 
communications, record of counseling, 
appointment notification letters, duty 
status changes, applications for off duty 
employment, applications and 
allocations for school training, 
professional military and civilian 
education data, private weapons storage 
records, locator information including 
names of dependents, home address, 
phone number, training and experience 
data, special recognition nominations, 
other personnel documents, and records 
of training. 

AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

10 U.S.C. 8013. Secretary of the Air 
Force: Powers and duties; delegation bjr. 
as implemented by Air Force Manual 
30-3. Vol III. Mechanized Personnel 
Procedures, Air Force Manual 30-130, 
Vol I, Base Level Military Personnel 
System, and Executive Order 9397. 

PURR08E(8): 

Provides information to unit 
commanders/supervisors for required 
actions related to personnel 
administration and counseling, 
promotion, training, separation, 
retirement, reenlistment, medical 
examination, testing, assignment, 
sponsor program, duty rosters, and off 
duty activities. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSE OF SUCH USES: 

The Department of the Air Force 
"Blanket Routine Uses" published at the 
beginning of the agency's compilation of 
record system notices apply to this 
system. 

POUCIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

storage: 

Maintained in file folders, notebooks/ 
binders, and card Bles. 

retrievabiuty: 

Retrieved by name and Social 
Security Number. 

safeguards: 

Records are accessed by personfs) 
responsible for servicing ^e record 
system in performance of their ofRciai 


duties and by authorized personnel who 
are properly screened and cleared for 
need-to-know. Records are stored in 
locked rooms and cabinets. 

RETENTION AND DISPOSAL: 

Retained in office files until 
superseded, no longer needed, 
separation or reassignment of individual 
on permanent change of assignment 
(PCA) or permanent change of station 
(PCS). On intercommand reassignment 
PCA or PCS the file is given to 
individual or destroyed. On 
intracommand reassignment PCA or 
PCS the file is given to individual, 
forwarded to gaining commander, or 
destroyed. Records are destroyed by 
tearing into pieces, shredding, pulping, 
macerating or burning. 

SYSTEM MANAOER(S) AND ADDRE8S<E8): 

Deputy Chief of Staff/Personnel, 
Headquarters United States Air Force, 
Washington DC 20330-5060. 

NOTIRCATION PROCEDURES: 

Individuals seeking to determine 
whether this system of records contains 
information on them should address 
inquiries to the system manager or to 
agency officials atdocation of 
assignment. Official mailing addresses 
are published as an appendix to the Air 
Force's compilation of record systems 
notices. 

RECORD ACCESS PROCEDURES: 

Individuals seeking to access records 
about themselves contained in this 
system should address requests to the 
system manager or to agency officials at 
location of assignment. Official mailing 
addresses are published as an appendix 
to the Air Force's compilation of record 
systems notices. 

CONTESTING RECORD PROCEDURES: 

The Department of the Air Force rules 
for access to records and for contesting 
and appealing initial agency 
determinations by the individual 
concerned are published in Air Force 
Regulation 12-35; 32 CFR part 806b; or 
may be obtained from the system 
manager. 

RECORD SOURCE CATEGORIES: 

Information obtained from the 
individual concerned, financial 
institutions, educational institution 
employees, medical institutions, police 
and investigating officers, bureau of 
motor vehicles, witnesses, reports 
prepared on behalf of the agency, 
standard Air Force forms, personnel 
management actions, extracts from the 
Personnel Data System (PDS) and 
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records of personal actions submitted to 
or originated within the organization. 

EXEMPTIONS CtAIMEO FOP THE SYSTEM: 

None. 

F190 AF PA A 

SYSTEM KIAME: 

Special Events Planning-Protocol. (51 
FR 41399. November 14.1986). 

changes: 

SYSTEM location: 

Delete entry and replace with *‘Ofhce 
of the Secretary of the Air Force, Public 
Affairs (SAF/PAC); Air Force 
installations and USAF Recruiting 
Service pfffces. and headquarters of 
unified and speciHed commands for 
which Air Force is Executive Agent 
Official mailing addresses are published 
as an appendix to the Air Force’s 
compilation of record systems notices." 

• • • • • 

AUTHonrrY fop maintenance of the 
system: 

Change “10 U.S.C. 8012" to "10 U.S.C 
8013." 

• • • • • 

retpievasiuty: 

Delete the word "Filed" and insert 
“Retrieved." 

* , • • * * 

NOTIFICATION PPOCEDURES: 

Delete entry and replace with 
“Individuals seeking to determine 
whether this system of records contains 
information on them should address 
inquiries to the appropriate system 
manager or to the Executive Officer in 
the office of Public Affairs at the Air 
Force installation concerned. Official 
mailing addresses are published as an 
appendix to the Air Force's compilation 
of record systems notices." 

RECOPO ACCESS PPOCEDURES: 

Delete entry and replace with 
"Individuals seeking to access records 
about themselves contained in this 
system should address requests to the 
appropriate system manager or to the 
Fjcecutive Officer in the office of Public 
Affairs at the Air Force installation 
concerned. Official mailing addresses 
are published as an appendix to the Air 
Force’s compilation of record systems 
notices." 

CONTESTING RECORD PROCEDURES: 

Delete entry and replace with "The 
Department of the Air Force rules for 
access to records and for contesting and 
appealing initial agency determinations 
by the individual concerned are 
published in Air Force Regulation 12-35; 


32 CFR part 606b: or may be obtained 
from the system manager." 

• • • • • 

F190 AF PA A 

SYSTEM NAME: 

Special Events Planning-Protocol. 

SYSTEM location: 

Office of the Secretary of the Air 
Force. Public Affairs (SAF/PAC); Air 
Force installations and USAF Recruiting 
Service offices, and headquarters of 
unified and specified commands for 
which Air Force is Executive Agent 
Official mailing addresses are published 
as an appendix to the Air Force’s 
compilation of record systems notices. 

CATEGORIES OF INDIVIDUALS COVERED SY THE 
SYSTEM; 

Non-Air Force civilians, generally, but 
not limited to civilian leaders of the 
local community. Segments of the 
system may be specialized; e.g.. active 
and retired military persons identified 
by special interests, teachers or other 
persons in governmental agencies 
qualified or considered to lecture in Air 
Force training courses, winners of AF- 
sponsored Science Fairs. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Biographical data usually including, 
but not limited to: Name; business and 
home address and telephone numbers; 
name of spouse and family; description 
of positions in business and community 
affiliations with Air Force-oriented civic 
organizations and photographs. For 
Science Fair winners: Name/date of 
fairs: name of school; year in school; 
name of project; judging category, 
previous selection as Air Force winner 
with year and name of fair. May include 
summaries of circumstances of visits to 
the installation. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

10 U.S.C 8013. Secretary of the Air 
Force: Powers and duties; delegation by. 

PURP08E(S): 

Used by Public Affairs Officers. 
Executive Officers. Protocol Officers, or 
Commanders as reference for planning 
official functions, reporting to higher 
headquarters, selecting lecturers for 
training courses, and submitting 
nominations for Air Force or 
Department of Defense conferences or 
other functions. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSE OF SUCH USES: 

The Department of the Air Force 
"Blanket Routine Uses" published at the 
beginning of the agency’s compilation of 


record system notices apply to this 
system. 

POLICIES AND PRACTtCES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Maintained in file folders and in 
notebooks/binders. 

RETRIEV ability: 

Retrieved by name. 

safeguards: 

Records are accessed by custodian of 
the record system and by personls) 
responsible for servicing the record 
system in performance of their official 
duties who are properly screened and 
cleared for need-to-know. Records are 
stored in locked cabinets or rooms. 

RETENTION AND DISPOSAL: 

Retained in office files until 
superseded, obsolete, no longer needed 
for reference, or on inactivation, then 
destroyed by tearing into pieces, 
shredding, pulping, macerating, or 
burning. 

SYSTEM MANAGER(S) AND ADDRESS(ESk 

Office of the Secretary of the Air 
Force. Office of Public Affairs (SAF/ 
PAG), Washington, DC 20330-1000. or 
the ^ecutive Officer in the office of 
Public Affairs at the Air Force 
installation concerned. Official mailing 
addresses are published as an appendix 
to the Air Force’s compilation of record 
systems notices. 

NOTIFICATION PROCEDURES: 

Individuals seeking to determine 
whether this system of records contains 
information on them should address 
inquiries to the appropriate system 
manager or to the Executive Officer in 
the office of Public Affairs at the Air 
Force installation concerned. Official 
mailing addresses are published as an 
appendix to the Air Force's compilation 
of record systems notices. 

RECORD ACCESS PROCEDURES: 

Individuals seeking to access records 
about themselves contained in this 
system should address requests to the 
appropriate system manager or to the 
Executive Officer in the office of Public 
Affairs at the Air Force installation 
concerned. Official mailing addresses 
are published as an appendix to the Air 
Force’s compilation of record systems 
notices. 

CONTESTING RECORD PROCEDURES: 

The Department of the Air Force rules 
for access to records and for contesting 
and appealing initial agency 
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determinations by the individual 
concerned are published in Air Force 
Regulation 12-35; 32 CFR part 806b; or 
may be obtained from the system 
manager. 

RECORD SOURCE CATEGORIES: 

Information obtained from the public 
media, a state or local government 
source documents such as reports. 
Federal agencies staff 
recommendations, and Science Fair 
questionnaires. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 

(FR Doa 92-16083 Filed 7-6-92; 0:45 am) 
BILUNQ CODE M10-01>F 


Department of the Navy 

Notice of Availability for Licensing 

AGENCY: Department of the Navy, DoD. 
ACTION: Government-owned Inventions; 
Notice of Availability of Inventions for 
Licensing. 

SUMMARY: The inventions listed below 
are assigned to the United States 
Government as represented by the 
Secretary of the Navy and are made 
available for licensing by the 
Department of the Navy. 

Requests for copies of the patent 
applications cited should be directed to 
the Office of the Chief of Naval 
Research (Code OOCCIP). 800 North 
Quincy Street. Arlington. Virginia 22217- 
5000 and must include the application 
serial number. 

FOR FURTHER INFORMATION CONTACT: 

Mr. R. J. Erickson, Staff Patent Attorney. 
Office of the Chief of Naval Research 
(Code OOCCIP). 800 North Quincy 
Street. Arlington, Virginia 22217-5000, 
telephone (703) 696-4001. 

Patent Application 501,707: Method for 
Laser-Assisted Silicon Etching Using 
Halocarbon Ambients; filed 29 Mardi 
1990 

Patent Application 508,317; Method for 
Laser-Assisted Etching of UI-V and II- 
VI Semiconductor Compounds Using 
Chloroflurocarbon Ambients; filed 10 
April 1990 

Patent Application 589,839: Laser 
Texturing; filed 28 September 1990 
Patent Application 591.930: Excimer 
Laser Dopant Activation of Backside 
Illuminated CCD*S; filed 2 October 
1990 


Patent Application 664,046: Laser 
Controlled Decomposition of 
Chlorofluorocarbons; filed 21 
February 1991 

Patent Application 709,671: Method of 
Laser Processing Ferroelectric 
Materials; filed 3 June 1991 
Patent Application 762,538: Laser- 
Assisted Fabrication of Biopolar 
Transistors in Silicon-on-Sapphire 
(SOS); filed 18 September 1991 
Patent Application 831,830: Method for 
Laser-Assisted Etching of III-V and II- 
VI Semiconductor Compounds Using 
Chlorofluorocarbon Ambients: filed 21 
January 1992 

Patent Application 856,010: Laser 
Formation of Graded Junction 
Devices; filed 17 March 1992 
Patent Application 861,409: Method of 
Rapid Sample Handling For Laser 
Processing; filed 31 March 1992 
Patent Application 861.410: Photon 
Controlled Decomposition of 
Nonhydrolyzable Ambients; filed 31 
March 1992 

Patent Application 876,615: Conformal 
Waveguide for Optical and Electronic 
Integration; filed 30 April 1992 
Dated: June 24.1992. 

Wayne T. Baucino, 

Lieutenant, /AGQ U.S. Nava!Reserve, 
Alternate Federal Register Liaison Officer. 
(FR Doc. 92-16008 Filed 7-8-92; 8:45 am) 
BILLING CODE 38ia-AE-F 


DEPARTMENT OF DEFENSE 

GENERAL SERVICES 
ADMINISTRATION 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

lOMB Control No. 9000-0020] 

0MB Clearance Request for Qualified 
Products Identification 

AGENCIES: Department of Defense 
(DOD), General Services Administration 
(GSA), and National Aeronautics and 
Space Administration (NASA). 

ACTION: Notice of request for an 
extension to an existing information 
collection requirement (9000-0020). 

summary: Under the provisions of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. chapter 35). the Federal 
Acquisition Regulation (FAR) 

Secretariat has submitted to the Office 


of Management and Budget (OMB) a 
request for an extension of a currently 
approved information collection 
requirement concerning Qualified 
Products Identification. 

FOR FURTHER INFORMATION CONTACT: 
Beverly Fayson, Office of Federal 
Acquisition Policy, General Services 
Administration, (202) 501-4755, 
SUPPLEMENTARY INFORMATION: 

A. Purpose 

Under the Qualified Products 
Program, an end item, or a component 
thereof, may be required to be 
prequalified when any of the following 
conditions apply: 

1. The time required to test the item 
for conformance to the specification 
exceeds 30 days (720 hours). 

2. The tests would require equipment 
not commonly available. 

3. The items are emergency lifesaving 
or survival equipment. 

The contracting officer uses the 
information to determine eligibility for 
award when the clause at 52.209-1, 
Qualification Requirements, is included 
in the solicitation. The offeror must 
insert the item name and test number to 
prove that the item offered is 
prequalified. Alternatively, items not yet 
listed may be considered for award 
upon the submission of evidence of 
qualification with the offer. 

B. Annual Reporting Burden 

The annual reporting burden is 
estimated as follows: 

Respondents, 2.700: responses per 
respondent, 10; total annual responses, 
27,000; preparation hours per response, 
17; and total response burden hours, 
4,590. 

OBTAINING COPIES OF PROPOSALS: 

Requester may obtain copies of OMB 
applications or justifications from the 
General Services Administration. FAR 
Secretariat (VRS), room 4037, 
Washington, DC 20405. telephone (202) 
501-4755. Please cite OMB Control No. 
9000-0020, Qualified Products 
Identification, in all correspondence. 

Dated: June 29.1992. 

Beverly Fayson, 

FAR Secretariat 

[FR Doc. 92-16009 Filed 7-8-92; 8:45 am] 
BILUNQ CODE ee20-34-M 
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[0MB Control No. 9000-0006] 

0MB Clearance Request for 
Subcontracting Plans/Subcontracting 
Report for Individual Contracts 

agencies: Department of Defense 
(DOD), General Services Administration 
(GSA), and National Aeronautics and 
Space Administration (NASA). 
action: Notice of request for an 
extension of a currently approved 
information collection report (9000- 
0006). SF 294._ 

SUMMARY: Under the provisions of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. chapter 35). the Federal 
Acquisition Regulation (FAR) 

Secretariat has submitted to the Office 
of Management and Budget (OMB) a 
request to review and approve an 
extension of a currently approved 
information collection requirement 
concerning Subcontracting Plans/ 
Subcontracting Report for Individual 
Contracts (Standard Form 294). 

FOR FURTHER INFORMATION CONTACT: 
Beverly Fayson, Office of Federal 
Acquisition Policy, GSA (202) 501-4755. 
SUPPLEMENTARY INFORMATION: 

A. Purpose 

In accordance with the Small Business 
Act (15 U.S.C. 631, et seq.), contractors 
receiving a contract for more than 
$10,000 agree to have small and small 
disadvantaged business concerns 
participate in the performance of the 
contract as far as practicable. 
Contractors receiving a contract or a 
modihcation to a contract expected to 
exceed $500,000 ($1,000,000 for 
construction) must submit a 
subcontracting plan that provides 
maximum practicable opportunities for 
small and small disadvantaged business 
concerns. Specific elements required to 
be included in the plan are specihed in 
section 8(d) of the Small Business Act 
and implemented in FAR 19.7. 

In conjunction with these plans, 
contractors must submit semiannual 
reports of their progress on SF 294. 
Subcontracting Report for Individual 
Contracts. 

A satisfactory subcontracting plan is 
required before a contract exceeding 
$500,000 ($1,000,000 for construction) can 
be awarded. The contracting officer 
must examine the information in the 
proposed plan to determine if the plan is 
in compliance with the Small Business 
Act and the FAR. In addition, the 


information is used for policy and 
management control purposes. 

Information submitted on SF 294 is 
used to assess contractors* compliance 
with their subcontracting plans. 

B. Annual Reporting Burden 

The annual reporting burden is 
estimated as follows: 

Respondents, 1,533; responses per 
respondent, 34.47; total annual 
responses, 52,843; preparation hours per 
response, 5.73; and total response 
burden hours, 302,790. 

C. Annual Recordkeeping Burden 

The annual recordkeeping burden is 
estimated as follows: Recordkeepers, 
1,533; hours per recordkeeper, 121 ; and 
total recordkeeping burden hours, 
185,493. 

OBTAINING COPIES OF PROPOSALS: 

Requester may obtain copies of OMB 
applications or justifications from the 
General Services Administration. FAR 
Secretariat (VRS), room 4037, 
Washington. DC 20405, telephone (202) 
501-4755. Please cite OMB Control No. 
9000-0006, Subcontracting Plans/ 
Subcontracting Report for Individual 
Contracts (SF 294), in all 
correspondence. 

Dated: |une 29.1992. 

Beverly Fayson, 

FAR Secretariat. 

[FR Doc. 92-16010 Filed 7-8-92; 8:45 am) 

BILLING CODE S82(>-34-M 


[OMB Control No. 9000-0007; FAR Case 91- 
781 

Request for an Extension of OMB 
Approval for Summary Contract 
Report 

agencies: Department of Defense 
(DOD). General Services Administration 
(GSA), and National Aeronautics and 
Space Administration (NASA). 
action: Notice of request for an 
extension of OMB approval for control 
number 9000-0007. 


SUMMARY: Under the provisions of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. chapter 35). the Federal 
Acquisition Regulation (FAR) 
Secretariat has submitted to the Office 
of Management and Budget (OMB) a 
request to review and approve an 
extension of a currently approved 


information collection regarding 
Summary Subcontract Report (SF 295). 

FOR FURTHER INFORMATION CONTACT: 

Beverly Fayson, Office of Federal 
Acquisition Policy, General Services 
Administration (GSA) (202) 501-4755. 

SUPPLEMENTARY INFORMATION: 

A. Purpose 

In accordance with the Small Business 
Act (15 U.S.C. 631, et seq.), contractors 
receiving a contract for more than 
$10,000 agree to have small and small 
disadvantaged business concerns 
participate in the performance of the 
contract as far as practicable. 
Contractors receiving a contract or a 
modification to a contract expected to 
exceed $500,000 ($1,000,000 for 
construction) must submit a 
subcontracting plan that provides 
maximum practicable opportunities for 
small and small disadvantaged business 
concerns. Specific elements required to 
be included in the plan are specified in 
section 8(d) of the Small Business Act 
and are implemented in FAR 19.7. 

In conjunction with these plans, 
contractors must submit reports of their 
progress on SF 295, Summary 
Subcontract Report. 

Information submitted on SF 295 is 
used to assess contractor’s compliance 
with their subcontracting plans. 

B. Annual Reporting Burden 

The annual reporting burden is 
estimated as follows: Respondents, 

1,542; responses per respondent, 3.61; 
total annual responses, 5,568; 
preparation hours per response, 16.21: 
and total response burden hours, 90,257. 

OBTAINING COPIES OF PROPOSALS: 

Requester may obtain copies of OMB 
applications or justifications from the 
General Services Administration, FAR 
Secretariat (VRS), room 4037, 
Washington. DC 20405, telephone (202) 
501-4755. Please cite OMB Control No. 
9000-0007, FAR case 91-78, Summary 
Subcontract Report, in all 
correspondence. 

Dated: June 30.1992. 

Beverly Fayson, 

FAR Secretariat, 

[FR Doc. 92-16011 Filed 7-8-92; 8:45 am) 
BILLING CODE St20-$4-M 
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(0MB Control No. 9000-0003) 

0MB Clearance Request for Statement 
of Contingent or OUier Fees 

AGENCIES: Department of Defense 
(DOD). General Services Administration 
(GSA), and National Aeronautics and 
Space Administration (NASA). 

action: Notice of request for a revision 
of a currently approved information 
collection requirement (9000-0003) for 
SF119. 


summary: Under the provisions of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. chapter 35), the Federal 
Acquisition Regulation (FAR) 

Secretariat has submitt^ to the Office 
of Management and Budget (OMB) a 
request for a revision of a currently 
approved information collection 
requirement concerning Statement of 
Contingent of Other Fees, Standard 
Form 119. 

FOR FURTHER IRFORMATION CONTACT: 

Beverly Fayson, Office of Federal 
Acquisition Policy, GSA (202) 501-4755. 

SUPPLEMENTARY INFORMATION: 

A. Purpose 

Contractor's arrangements to pay 
contingent fees for soliciting or 
obtaining Government contracts have 
long been considered contrary to public 
policy because such arrangements may 
lead to attempted or actual exercise of 
improper influence. By way of this 
representation, prospective contractors 
are required to state whether or not they 
have used such an arrangement to 
obtain the contract. 

The information is used by 
Government Contracting Officers to 
determine the appropriateness of 
awarding a contract to the submitting 
firm. 

B. Annual Reporting Burden 

The annual reporting burden is 
estimated as follows: Respondents, 

2.500; responses per respondent, 10; total 
annual responses, 25,000; preparation 
hours per response, .33; and total 
response buiden hours^ 8.25a 

OBTAINING COPIES OF PROPOSALS: 

Requester may obtain copies of OMB 
applications or justifications from the 
General Services Administration, FAR 
Secretariat (VRS). room 4037, 
Washington, DC 20405. telephone (202) 
501-4755. Please cite OMB Control No. 
9000-0003, Statement of Contingent or 


Other Fees, SF 119, in all 
correspondence. 

Dated: June 29.1992. 

Beverly Fayson, 

FAR Secretariat 

(FR Doc. 92-10012 Filed 7-8-92; 8:45 am) 
BILLING CODE •a20-S44l 


DEPARTMENT OF ENERGY 

Energy Information Administration 

Agency Information CoRectfon Under 
Review by the Office of Management 
and. Budget 

agency: Energy information 
Administration, DOE. 
action: Notice of request submitted for 
review by the Office of Management 
and Budget 


summary: The Energy Information 
Administration (EIA) has submitted the 
energy information collectionfs) listed at 
the end of this notice to the Office of 
Management and Budget (OMB) for 
review under provisions of the 
Paperwork Reduction Act (Pub. L. No. 
96-511, 44 U.S.C. 3501 el seq.). The 
listing does not include collections of 
information contained in new or revised 
regulations wMch are to be submitted 
under section 3504(h) of the Paperwork 
Reduction Act, nor management and 
procurement assistance requirements 
collected by the Department of Energy 
(DOE). 

Eadi entry contains the following 
information: 

(1) The sponsor of the collection (a 
DOE component which term includes 
the Federal Energy Regulatory 
Commission (FERC)}; 

(2) Collection numberfs); 

(3) Current OMB docket number (if 
applicable): 

(4) Collection title; 

(5) Type of request, e.g., new. revision, 
extension, or reinstatement; 

(6) Frequency of collection; 

(7) Response obligation, i.e^ 
mandatory, voluntary, or required to 
obtain or retain benefit; 

(8) Affected public; 

(9) An estimate of the number of 
respondents per report period; 

(10) An estimate of the number of 
responses per respondent annually; 

(11) An estimate of the average hours 
per response; 

(12) The estimated total annual 
respondent burden; and 

(13) A brief abstract describing the 
proposed collection and the 
respondents. 


DATES: Comments must be filed on or 
before August 10.1992. If you anticipate 
that you will be submitting comments 
but find it difficult to do so within the 
time allowed by this notice, you should 
advise the OMB DOE Desk Officer listed 
below of your intention to do so, as soon 
as possible. The Desk Officer may be 
telephoned at (202) 395-3084. (Also, 
please notify the E3A contact listed 
below.) 

addresses: Address comments to the 
Department of Energy Desk Office, 

Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, 728 Jackson Place NW., 
Washington, DC 20503. (Comments 
should also be addressed to the Office 
of Statistical Standards at the address 
below.) 

FOR FURTHER INFORMATION AND COPIES 
OF RELEVANT MATERIALS CONTACT: )ay 
Casselberry, Office of Statistical 
Standards, (KI-73). Foirestal Building, 
U.S. Department of Energy, Washington. 
DC 20585. Mr. Casselberry may be 
telephoned at (202) 254-5348. 
SUPPLEMENTARY INFORMATION: The 
energy information collection submitted 
to OMB for review was; 

1 . Federal Energy Regulatory 
Commission. 

2 . FER0574. 

3.1902-Olia 

4 . Gas Pipeline Certificates: Hinshaw 
Exemption. 

5. Extension. 

6 . Other (One-time filing). 

7. Mandatory. 

a Businesses or other for-profit. 

9.1 respondent 

la 1 response. 

11. 245 hours per response. 

12. 245 hours. 

13. FERC-574 data are used by the 
Commission in assessing applications 
for exemption from certain provisions of 
the Natu^ Gas Act by companies 
engaging in the transportation or sale for 
resale of natural gas in interstate 
commerce. 

ADthoffily: Sec. 5(a), 5(b). 13(b). and 52. Pub. 
L Na 93-275. Federal Energy Administration 
Act of 1974,15 U.&a 764(a), 764(b). 772(b), 
and 790a. 

Issued in Washington, DC. fuly 1.1992. 
Yvonne M. Bishop, 

Director, Statistical Standards, Energy 
Information Administration. 

[FR Doc. 92-16125 Piled 7-8-92; 8:45 am) 
BILUNQ COO£ 6460-01-M 

























Federal Register / Vol. 57, No. 132 / Thursday, July 9, 1992 / Notices 


30489 


Agency information Collections Under 
Review by the Office of Management 
and Budget 

agency: Energy Information 
Administration, DOE. 
action: Notice of request submitted for 
review by the Office of Management 
and Budget. 

summary: The Energy Information 
Administration (EIA) has submitted the 
energy information collection(s) listed at 
the end of this notice to the Office of 
Management and Budget (0MB) for 
review under provisions of the 
Paperwork Reduction Act (Pub. L. No. 
96-511, 44 U.S.C. 3501 et seg ]. The 
listing does not include collections of 
information contained in new or revised 
regulations which are to be submitted 
under section 3504(h) of the Paperwork 
Reduction Act, nor management and 
procurement assistance requirements 
collected by the Department of Energy 
(DOE). 

Each entry contains the following 
information: 

(1) The sponsor of the collection (a 
DOE component which term includes 
the Federal Energy Regulatory 
Commission (FERC)); 

(2) Collection number(s): 

(3) Current OMB docket number (if 
applicable); 

(4) Collection title; 

(5) Type of request, e.g.. new, revision, 
extension, or reinstatement; 

(6) Frequency of collection; 

(7) Response obligation, i.e., 
mandatory, voluntary, or required to 
obtain or retain benefit; 

(0) Affected public; 

(9) An estimate of the number of 
respondents per report period; 

(10) An estimate of the number of 
responses per respondent annually; 

(11) An estimate of the average hours 
per response; 

(12) The estimated total annual 
respondent burden; and 

(13) A brief abstract describing the 
proposed collection and the 
respondents. 

dates: Comments must be filed on or 
before August 10,1992. If you anticipate 
that you will be submitting comments 
but Hnd it difficult to do so within the 
time allowed by this notice, you should 
advise the OMB DOE Desk Officer listed 
below of your intention to do so, as soon 
as possible. The Desk Officer may be 
telephoned at (202) 395-3084. (Also, 
please notify the EIA contact listed 
below.) 

ADDRESSES: Address comments to the 
Department of Energy Desk Officer, 
Office of Information and Regulatory 
Affairs. Office of Management and 


Budget, 726 Jackson Place NW., 
Washington. DC 20503. (Comments 
should also be addressed to the Office 
of Statistical Standards at the address 
below.) 

FOR FURTHER INFORMATION AND COPIES 
OF RELEVANT MATERIALS CONTACT: Jay 

Casselberry, Office of Statistical 
Standards. (EI-73), Forrestal Building, 
U.S. Department of Energy. Washington, 
DC 20585. Mr. Casselberry may be 
telephoned at (202) 254-5348. 
SUPPLEMENTARY INFORMATION: The 
energy information collection submitted 
to OMB for review was: 

1. Federal Energy Regulatory 
Commission. 

2 . FERC-8. 

3.1902-0026. 

4. Underground Gas Storage Report. 

5. Extension. 

6. Monthly. 

7. Mandatory. 

8. Businesses or other for-profit. 

9. 36 respondents. 

10.12 responses. 

11. 3 hours per response. 

12.1,296 hours. 

13. FERC-8 data are used by the 
Commission in analyzing the total 
amount of storage gas to assure the 
continuity of natural gas service. The 
data are analyzed with regard to natural 
gas storage injections, withdrawals, 
balances and reservoir capacities to 
assure that the stored gas supply is 
adequate. 

Authority: Sec. 5(a). 5(b). 13(b). and 52. Pub. 
L No. 93-275, Federal Energy Administration 
Act of 1974.15 U.S.C. 764(a). 764(b). 772(b). 
and 790a. 

Issued in Washington. DC, July 1.1992. 
Yvonne M. Bishop. 

Director^ Statistical Standards, Energy 
Information Administration. 

[FR Doc. 92-16124 Filed 7-8-92; 8:45 am| 
BILUNG CODE 6450-01-M 


Office of Environment, Safety and 
Health 

Environment, Safety and Health 
Advisory Committee; Open Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 

L. No. 92-463, 86 Stat. 770). notice is 
hereby given of the following meeting: 

Name: Environment, Safety and Health 
Advisory Committee. 

Date and Time: Wednesday, July 29,1992, 8 
a.m. 

Place: Red Lion Inn/Hanford House. 802 
George Washington Way. Richland. WA 
99352. 

Contact: Lisa Kardell, U.S. Department of 
Energy. Office of Environment, Safety and 


Health (EH-50), Room 7A-075, Washington. 
DC 20585. Telephone: 202/586-1988. 

Purpose of the Committee: To provide 
advice and guidance to the Department of 
Energy on matters relating to environment, 
safety and health at DOE facilities. 

Purpose of the Meeting: To gather 
information regarding the integration of 
Environment, Safety and Health activities at 
Department of Energy sites and to consider 
future tasks. 

Tentative Agenda 

—Call to order by Robert F. Mathias. 

Designated Federal Official. 

—Remarks by Chairperson Gebbie. 

—Update on Environment, Safety and Health 
Activities at DOE by Paul L Ziemer, 
Assistant Secretary for Environment, 

Safety and Health. U.S. Department of 
Energy. « 

—Briefing on Safety and Quality Assurance 
at the Hanford Site. 

—Briefing on Environmental Compliance at 
the Hanford Site. 

—Briefing on the Role of the Contractor. 

—Briefing on the Hanford Environmental 
Dose Reconstruction Project. 

—Briefing on the Role of the State. 

—Briefing on the Role of the Environmental 
Protection Agency. 

—^The Local Perspective. 

—Indian Nations Perspective. 

—Citizen Participation. 

—Discussion on future tasks for ESHAC. 

—Public comment—10-minule rule. 

—Adjournment. 

Public Participation: The meeting is open 
to the public. The Chairperson is empowered 
to conduct the meeting in a fashion that will 
facilitate the orderly conduct of business. 

Any member of the public who wishes to file 
a written statement with the Committee will 
be permitted to do so. either before or after 
the meeting. Members of the public who wish 
to make oral statements pertaining to agenda 
items should contact Lisa Kardell at the 
address or telephone number listed above. 
Requests must be received at least five 
business days prior to the meeting and 
reasonable provisions will be made to 
include the presentation on the agenda. 
Persons wishing to attend the public meeting 
should provide their names to (202) 586-1988 
by July 22.1992. 

Transcript: Available for public review and 
copying at the Public Reading Room, room 
1E^190. Forrestal Building, 1000 Independence 
Avenue, SW., Washington. DC, between 9 
a.m. and 4 p.m., Monday through Friday, 
except Federal holidays. 

Issued at Washington. DC. on July 2,1992. 

Marcia L. Morris. 

Deputy Advisory Committee. Management 
Officer. 

JFR Doc. 92-16123 Filed 7-8-92; 8:45 am] 
BILUNG CODE 645<M)1-M 
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Federal Energy Regulatory 
Commisskm 

[Docket No. JD92-075S2T New Mexlco-3d] 

United States Department of the 
Interior, Bureau of Land Management; 
NGPA Notice of Determination by 
Jurisdictional Agency Designating 
Tight Formation 

July 2, 1992. 

Take notice that on June 30.1992, the 
United States Department of the 
Interior’s Bureau of Land Management 
(BLM) submitted the above-referenced 
notice of determination pursuant to 
§ 271.703(c)(3) of the Cofnmi88ion*s 
regulations, that the Mesaverde 
Formation in a portion of Rio Arriba 
County, New Mexico, qualifies as a tight 
formation under section 107(b) of die 
Natural Gas Policy Act of 1978. The area 
of application consists of 10,240 acres 
located on the Jicarilla Apache Indian 
Reservation and covers all of sections 1- 
4, 9-10, and 21-24 in Township 25N, 
Range 4W.NMI^. 

The notice of determination also 
contains BLM’s findings that the 
referenced portion of the Mesaverde 
Formation meets the requirements of the 
Commission's regulations set forth in 18 
CFR Part 271. 

The application for determination is 
available for inspection, except for 
material which is conBdential under 18 
CFR 275.206, at the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426. Persona objecting to the 
determination may hie a protest, in 
accordance with 18 CFR 275.203 and 
275.204, within 20 days after the date 
this notice is issued by the Commission. 
L in wood A Watson, Jr., 

Acting Secretary. 

[FR Doc. 92-16040 Filed 7-8-92; &45 am] 
BILUNG CODE S717-01-M 


Contractors Power Group, Inc.; 
Application 

July 2,1992. 

Take notice that the following 
hydroelectric application has been hied 
with the Commission and is available 
for public inspection: 

a. Type of Application: Minor License. 

b. Project No.: 10552-002 

c. Date filed: May 13,1991. 

d. Applicant: Contractors Power 
Group, Inc. 

e. Nome of Project: Mile 28 Water 
Power Project 

f. Location: On the Bureau of 
Reclamation's Milner-Gooding Canal, 
off Snake River, in Jerome County, 

Idaho Section 7, T8S, R20E, Boise 


Meridian. The transmission line is 
entirely on lands of the United States 
administered by the Bureau of Land 
Management 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)-825(r). 

h. Applicartt Contact Mr. John). 
Straubhar, PJB., P.O. Box 820, Twin Falls, 
ID 83303, (208) 788-0484. 

L FERC Contact Mr. Surender M. 
Yepurt P.E., ( 202 ) 219-2847. 

j. This notice 8iqf>plement9 the notice 
for this project issu^ April 9,1992 (See 
57 FR 13080), adding to the project 
description about 2 miles of 34.5-kV 
transmission line necessary to connect 
the project to the Idaho Power Company 
distribution system. 

k. All comments on this project should 
have been hied in accordance with the 
requirements of the April 9,1992, notice. 
Any additional comments, terms, and 
conditions on the transmission line must 
be hied within 15 days from the date of 
this notice. 

Linwood A Watson, )r.« 

Acting Secretary* 

[FR Doc. 92--1608S Piled 7-S-92; 8:45 am] 
BILUNQ coot Sm-TMt 


[DocksI No. TO92-5-48-600] 

ANR Pipeline C 04 Proposed Changes 
in FERC Gas Tariff 

July 2,1992. 

Take notice that ANR Pipeline 
Company (••ANR*^. on June 30.1992, 
tendered for hling as part of its F.E.R.C. 
Gas Tariff, Original Volume No. 1, the 
following tariff sheet, to be effective 
August 1,1992: 

Sixty-Fourth Revised Sheet No. 18 

ANR states that the purpose of the 
instant hling is to implement ANR's 
Quarterly PGA rate adjustment pursuant 
to Section 15 of the General Terms and 
Conditions of its Tariff. 

ANR states that the hling proposes a 
$0.0838 per dekatherm (dth) increase in 
the gas cost component of the 
commodity rate of ANR's CD-l/MC-1 
Rate Schedules, ht>m rates reflected on 
Substitute Sixtieth Revised Sheet No. 18. 
There are decreases in the gas cost 
components of the monthly D-1 demand 
rate of $0,021 per dth and the D-2 
demand rate of $0.0021 per dth. from 
rates reflected on Substitute Sixtieth 
Revised Sheet No. 18. 

Sixty-Fourth Revised Sheet No. 18 
further reflects an increase in ANR's 
one-part rate applicable to Rate 
Schedule SGS-1 of $0.0757 per dth, from 
rates reflected on Substitute Sixtieth 
Revised Sheet Na 1& 


ANR states that copies of the hling 
were served upon all of its jurisdictional 
customers and interested state 
commissions. 

Any person desiring to be heard or to 
protest said hling should hie a motion to 
intervene or protest with the 
Commission, 825 North Capitol Street. 
NE.. Washington, DC 20426, in 
accordance with { § 385.214 and 385.211 
of the Commission's Rules and 
Regulations. All such motions or 
protests should be hied on or before July 
10,1992. Protests will be considered by 
the Conunission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must hie a motion to 
intervene. Copies of this hling are on hie 
with the Cominissioo and are available 
for public Inspection in the Public 
Referexice Room. 

linwood A WatSQB, |r.. 

Acting Secretary. 

[FR Doc. 92-16041 Filed 7-8-92; 8:45 am| 
BiLLma cooc sm-ai-si 


[Docket Nos. ER92-341-000 and EL92-35- 
000 ] 

Arkansas Power ft Light Co.; Initiation 
of Proceeding and Refund Report 

July 2,1992 

Take notice that on June 30,1992, the 
Commission issued an ordering the 
above-indicsted dockets initiating and 
investigation in Docket No. EL92-35-000 
under section 206 of the Federal Power 
Act. 

The refund effective date in Docket 
No. EL92-35-000 will be 60 days after 
publication of this notice in the Federal 
Register. 

Linwood A Watson, Jr., 

Acting Secretory. 

[FR Doc. 92-16087 Filed 7-8-92:8.45 am] 
BILLING CODE 67t7-at-M 


[Docket No. 7092-8-34-000] 

Florida Gaa TransmlssJon Co.; 
Proposed Changes In FERC Gas Tariff 

(July 2.1992) 

Take notice that on June 30,1992 
Florida Gas Transmission Company 
(FGT ) tendered for hling as part of its 
FERC Gas Tariff, Second Revised 
Volume No. 1, the following tariff sheets 
to be effective August 1,1992: 

Twenty-Niolh Rsviaed Sbset No. 8 

Fifth Revised Sheet No. 100 
Fourth Revised Sheet No. 222 
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Fifth Revised Sheet No. 223 
Fifth Revised Sheet No. 225 
Fifth Revised Sheet No. 228 
Sixth Revised Sheet No. 232 

FGT states that Twenty-Ninth Revised 
Sheet No. 8 is being filed in accordance 
with S 154.308 of the Commission's 
Regulati ons a nd pursuant to section 15 
of FGTs FERC Gas Tariff. Second 
Revised Volume No. 1 to reflect an 
increase in FGTs jurisdictional rates 
due to an increase in its average cost of 
gas purchased from that reflected in its 
Out-of-Cycle PGA Hling in Docket No. 
rQ92-4-34-000, effective June 1,1992. 

FGT also states that it is required to 
update its Index of Entitlements 
concurrently with its Quarterly PGA 
filing pursuant to Section 9 of the 
General Terms and Conditions of its 
Tariff and has included such changes in 
Fourth Revised Sheet No. 222, Fifth 
Revised Sheet Nos. 223, 225 and 228, and 
Sixth Revised Sheet No. 232 contained 
herein. Additionally, Fifth Revised Sheet 
No. 160 updates the receipt point list 
contained in Rate Schedule PTS. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. NE., Washington. 
DC 20426 in accordance with S§ 385.211 
and 385.214 of the Commission's Rules 
and Regulations. All such motions or 
protests should be filed on or before July 
10,1992. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must Rle a motion to 
intervene. 

Copies of this filing are on Hie with 
the Commission and are available for 
public inspection. 

Unwood A. Watson, Jr., 

Acting Secretary, 

[FR Doc. 92-16042 Filed 7-8-92; 8:45 am) 

BiaiNQ CODE trir-OI-M 


i Docket No. RP92-194-000) 

Florida Gas Transmission Co; Petition 
for Limited Waiver of Tariff Provisions 

luly 2.1992. 

Take notice that on June 29.1992, 
Florida Gas Transmission Company 
(“FGT*) hereby petitions the F^eral 
Energy Regulatory Commission 
(^‘Commission") for a limited waiver of 
Commission policy and FGTs FERC Gas 
Tariff to the extent necessary, to allow 
FGT to add a new deliver^' point to an 
existing agreement for firm 
transport ation service under FGTs Rate 
Schedule FTS-1 and to an existing 


agreement for interruptible 
transportation service under FGTs Rate 
Schedule ITS-l between FGT and Lake 
Apopka Natural Gas District ("Lake 
Apopka"), while permitting Lake 
Apopka to maintain its existing priority 
date. 

FGT states that good cause exists for 
granting the requested waivers in that (i) 
FGT will continue to serve the same 
customer, Lake Apopka: (ii) the new 
delivery point will be located in the 
same geographic location as other 
existing delivery points at which FGT 
presently serves Lake Apopka; and (iii) 
the new delivery point will not interfere 
with FGTs ability to render firm service 
to FGTs other customers. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before July 10, 
1992 file with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426 a motion to intervene or protest in 
accordance with §§ 385.211 and 385.214 
of the Commission's Rules of Practice 
and Procedure, 18 CFR 385.211 and 
385.214. Protests will be considered by it 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene in 
accordance with the Commission's 
rules. 

Copies of this filing are on file with 
the Commission and are available for 
public inspection in the Public Reference 
Room. 

Linwood A. Watson, )r.« 

Acting Secretary. 

[FR Doc. 92-10043 Filed 7-8-92; 8:45 am) 
BILLING COO€ 6717-01-M 


[Docket No. TQ92-12-2S-000] 

Mississippi River Transmission Corp^ 
Rate Change Filing 

July 2,1992. 

Take notice that on June 29,1992 
Mississippi River Transmission 
Corporation (MRT) tendered for filing 
Seventy-Eighth Revised Sheet No. 4. and 
Thirty-Seventh Revised Sheet No. 4.1 to 
its FERC Gas Tariff, Second Revised 
Volume No. 1 to be effective July 1,1992. 
MRT states that the purpose of the 
instant filing is to reflect an out-of-cycle 
purchase gas cost adjustment (PGA). 

MRT states that Seventy-Ei^th 
Revised Sheet No. 4 and Thirty-Seventh 
Revised Sheet No. 4.1 reflect a decrease 
of 57.77 cents per MMBtu in the 


commodity cost of purchased gas from 
PGA rates filed to be effective June 1, 
1992, in Docket No. TQ-11-25-000. MRT 
also states that since the May 29.1992 
filing date, MRT has experienced 
changes in purchase and transportation 
costs for its system supply that could 
not have been reflected in that filing 
under current Commission regulations. 

MRT states that a copy of the filing 
has been mailed to each of MRTs 
jurisdictional sales customers and the 
State Commissions of Arkansas, 
Missouri, and Illinois. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. N.E.. Washington, 
DC 20426, in accordance with Sections 
385.211 and 385.214 of the Commission's 
Rules of Practice and Procedure (18 CFR 
385.211. 385.214). All such motions or 
protests should be filed on or before July 
10,1992. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Linwood A, Watson, Jr^ 

Actirtg Secretary. 

[FR Doc. 92-10044 FUed 7-8-92; 8:45 am) 
BILLING COOC 0717-ai-«l 


[Docket No. RS92-43-000) 

Mississippi River Transmission Corp^ 
Profiling Conference 

July 2,1992. 

Take notice that a prefiling conference 
will be convened in this proceeding on 
August 13,1992, at 10:00 a.m., in 
Washington. D.C. at the offices of the 
Federal Energy Regulatory Commission, 
810 First Street, NE., Washington, DC. 

The purpose of the conference is to 
address Mississippi River Transmission 
Corporation's summary of its proposal 
to comply with Order no. 636. 

All interested parties are invited to 
attend. However, attendance at the 
conference will not confer party status. 
For additional information, interested 
parties may call David Cain at (202) 208- 
0917. 

Linwood A. Watson, )r.. 

Acting Secretary, 

[FR Doc. 92-10045 Filed 7-8-92; 8:45 am] 
BILUNG COOC e717-0t-M 
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(Docket No. TM92-4-59-001. TQ92-9-59- 
001 and TF92-4-59-000J 

Northern Natural Gas Co.; Proposed 
Changes in FERC Gas Tariff 

July 2.1992 

Take notice that Northern Natural 
Gas Company (Northern) on June 30, 
1992, tendered for filing the following 
tariff sheets to its FERC Gas Tariff to 
become effective July 1.1992: 

Third Revised Volume No. 1 

Seventy-First Revised Sheet No. 4A 
One Hundred-Tenth Revised Sheet No. 4B 
Seventy-Eighth Revised Sheet No. 48.1 
Twenty-Sixth Revised Sheet No. 4H 

Original Volume No. 2 

One Hundred-Seventeenth Rev. Sheet No. IC 
Northern states that the filing is a Flex 
PGA filing in accordance with § 154.308 
of the Commission’s regulations to 
adjust Northern’s Base Average 
Commodity Gas Purchased Cost as 
required by the Commission’s Order 
Nos. 483 and 483-A (PGA Rulemaking). 

Northern states that the filing 
establishes a base average gas 
purchased rate of $1.8059 (Sales 
Recovery Rate for purposes of the IGIC) 
which will be in effect from July 1,1992, 
through July 31.1992, Northern further 
states that the filing reflects a $0.4000 
per MMBtu decrease from the quarterly 
rate established in Docket No. TQ92~9- 
59>000 dated May 29.1992 and 
effectuated July 1,1992 and a $0.1500 per 
MMBtu decrease from the rate 
effectuated on June 1,1992 in Docket No. 
TQ92-^59-000. 

Northern states that copies of the 
filing have been mailed to each of 
Northern's gas utility customers and 
interested state commissions. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street. NE., 
Washington, DC 20426, in accordance 
with Rule 211 of the Commission’s Rules 
of Practice and Procedure 18 CFR 
385.211. All such protests should be filed 
on or before July 10,1992. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. 

Linwood A. Watson, Jr., 

Acting Secretary. 

(FR Doa 92-16046 Filed 7-8-92; 8:45 am] 
BILUNG CODE 6717-01-M 


[Docket No. RP92-191-000] 

Northwest Pipeline Corporation; 
Compliance Filing 

July 2,1992. 

Take notice that on June 22.1992, 
Northwest Pipeline Corporation 
(Northwest) submitted four alternative 
allocation methodologies in response to 
the Commission’s Order on Remand 
issued on May 6.1992 in Docket Nos. 
RM91-2. et qL 

Northwest states that the purpose of 
this filing is to obtain Commission 
approval of the appropriate 
methodology to allocate a share of 
Northwest’s fixed Supplier Settlement 
Payment costs to Northwest’s customers 
in compliance with Order Nos. 500, 528 
and 528-A. 

Northwest states that copies of the 
filing is being served on all parties of 
record in Docket No. RP89~137-000, et 
ol. 

Any person desiring to he heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. NE.. Washington. 
DC 20526, in accordance with 18 CFR 
385.214 and 385.211 of the Commission’s 
Rules and Regulations. All such motions 
or protests should be filed on or before 
July 10.1992. Protests will be considered 
by the Commission in determining the 
appropriate action to be taken, but will 
net serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection in the public 
reference room. 

Linwood A. Watson, Jr., 

Acting Secretary. 

|FR Doc. 92-16047 Filed 7-8-92; 8:45 am) 
BILLING CODE 6717-01-11 


[Docket No. RS92-46-000) 

Pacific Gas Transmission Company; 
Conference 

July 2,1992. 

Take notice that on Tuesday, July 14. 
and Wednesday. July 15.1992, a 
conference will be convened in the 
captioned restructuring docket in 
accordance with the provisions of Order 
No. 636. This conference is being held so 
that Pacific Gas Transmission Company 
(PGT) can discuss with the Commission 
Staff and the intervenors in this 
proceeding its June 1 restructuring 
proposal to narrow the range of issues 
identified affecting PGTs compliance 
with Order No. 636. 


The conference will be held at the 
offices of the Federal Energy Regulatory 
Commission, at 810 First Street. NE.. 
Hearing Room No. 1. Washington, DC. 
The conference will begin at 10 a.m. on 
July 14,1992. All interested parties are 
invited to attend. Attendance at the 
conference, however, will not confer 
party status. For additional information, 
interested parties can call Lisa T. Long 
at (202) 208-2105. 

Linwood A. W'atson, Jr.. 

Acting Secretary. 

[FR Doc. 92-16048 Filed 7-8-92; 8:45 am) 
BILLING CODE 6717-01-M 


(Docket No. RP92-157-000) 

Pacific Offshore Pipeline Company; 
Technical Conference 

July 2.1992. 

Take notice that, pursuant to the 
Commission's order issued June 1.1992, 
in the captioned proceeding (59 
FERCH 61,248), a technical conference 
will be held at 8:30 a.m. on Wednesday, 
July 15,1992, at the Offices of the 
Federal Energy Regulatory Commission. 
810 First Street NE., Washington DC, for 
the purpose of discussing any issues 
involved other than cost allocation and 
rate design. 

All interested persons and Staff are 
permitted to attend. 

Linwood A. Watson. Jr., 

Acting Secretary. 

[FR Doc. 92-16049 Filed 7-8-92; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP92-164-002] 

Tarpon Transmission Co.; Tariff Filing 

July 2.1992. 

Take notice that on June 29,1992, 
Tarpon Transmission Company 
(Tarpon) tendered for filing with the 
Commission as part of its FERC Gas 
Tariff, the following substitute tariff 
sheets to Tarpon’s FERC Gas Tariff, 
Original Volume No. 1: 

Substitute Ninth Sheet No. 2A 
Substitute Second Sheet No. 86A 
Substitute Third Sheet No. 96A 

Tarpon states that it is also tendered 
for filing the following alternate sheets 
to its FERC Gas Tariff, Original Volume 
No.l: 

Alternate Substitute Ninth Sheet No. 2A 
Alternate Substitute Second Sheet No. 86A 
Alternate Substitute Third Sheet No. 96A 

Tarpon states that it has filed the 
tariff sheet in compliance with Ordering 
Paragraph (B) of the Commission’s 
“Order Accepting and Suspending Tariff 
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Sheets/* issued May 29.1992 in the 
above-referenced docket. 

Tarpon states that copies of the filing 
are being mailed to all parties on Docket 
No. RP92-164 and to all of Tarpon’s 
shippers. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE.. 
Washington. DC 20428, in accordance 
with rule 211 of the Commission's Rules 
of Practice and Procedure 18 CFR 
385.211. All such protests should be filed 
on or before July 10.1992. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. 

Linwood A. Watson. Jr.. 

Acting Secretary, 

[FR Doc. 92-16050 Filed 7-8-92; 8:45 am] 
BILUNO COOC S717-at-li 


(Docket No. TQ92-7-18-0001 

Texas Gas Transmission Corp.; 
Proposed Changes In FERC Gas Tariff 

July 2,1992. 

Take notice that Texas Gas 
Transmission Corporation (Texas Gas), 
on June 30,1992, tendered for filing the 
following revised tari^ sheets to its 
FERC Gas Tariff, Original Volume No. 1: 

Fifty-eighth Revised Sheet No. 10 
Fifty-eighth Revised Sheet No. lOA 
Thirty-ninth Revised Sheet No. 11 
Twenty-ninth Revised Sheet No. IIA 
Twenty-ninth Revised Sheet No. IIB 

Texas Gas states that these tariff 
sheets reflect changes in purchased gas 
costs pursuant to a Quarterly PGA Rate 
Adjustment and are proposed to be 
effective August 1.1992. Texas Gas 
further states that the proposed tariff 
sheets reflect a commodity rate increase 
of $.0989 per MMBtu from the rates set 
forth in the Out-of-Cycle PGA filed June 
26,1992 (Docket No. TQ92-6-18). No 
change are proposed for the demand or 
SGN Standby rates. 

Texas Gas states that copies of the 
fili^ were served upon Texas Gas* 
jurisdictional customers and interested 
state commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE.. Washington, 
DC 20426. in accordance with §§ 385.214 
and 385.211 of the Commission’s Rules 
and Regulations. All such protests or 
motions should be filed on or before July 


10.1992. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection in the Public 
Reference Room. 

Linwood A. Watson, )r.. 

Acting Secretary. 

[FR Doc. 92-16051 Filed 7-8-92; 8:45 am] 
BILLING CODE 6717-01-M 


Trunkline LNG Co.; Panhandle Eastern 
Pipe Line; Conference 

July 2,1992. 

In the matter of Trunkline LNG Co^ Docket 
Nos. RP92-122-000. RP81-85-000; Trunkline 
Gas Co.. Docket Nos. RP92-123-000. RP92- 
124-000. RP92-126-000. RP87-15-000. RP87- 
15-029, RP87-15-030; Panhandle Eastern Pipe 
Line, Docket Nos. RP92-118-000, RP92-125- 
000, RP92-127-000. RP92-128-000. 

A conference in the above-captioned 
proceedings will convene on Monday, 
July 13.1992 at 10 a.m. The purpose of 
the conference is to allow the parties to 
review drafts of settlements which 
would resolve the matters which the 
Commission required to be addressed at 
the conferences established in orders 
issued in the captioned dockets on 
March 27, and March 31,1992.* If 
necessary, the conference will be held in 
the Commission's meeting room on the 
Ninth Floor of the o^ices of the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE., Washington, 
DC 20426. 

All interested persons and Staff are 
permitted to attend. 

Linwood A. Watson, |r., 

A cting Secretary. 

(FR Doc. 92-16052 Filed 7-8-92; 8:45 am] 
BILLING CODE 6717-01-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

(FEMA-946-OR] 

Minnesota; Amendment to Notice of a 
Major Disaster Declaration 

agency: Federal Emergency 
Management Agency (FEMA). 
action: Notice. 

SUMMARY: This notice amends the notice 
of a major disaster for the State of 
Minnesota (FEMA~946-DR). dated June 
26,1992, and related determinations. 


» 58 FERC t 61.334. 58 FERC f 61.339. 58 FERC 
\ 61.340, 58 FERC \ 61,341, and 58 FERC | 61.367. 


EFFECTIVE DATE: July 1, 1992. 

FOR FURTHER INFORMATION CONTACT: 

Pauline C. Campbell. Disaster 
Assistance Programs. Federal 
Emergency Management Agency, 
Washington. DC 20472. (202) 646-3606. 
SUPPLEMENTARY INFORMATION: The 
notice of a major disaster for the State 
of Minnesota, dated June 26,1992, is 
hereby amended to include the 
following areas among those areas 
determined to have been adversely 
affected by the catastrophe declared a 
major disaster by the President in his 
declaration of June 26,1992; 

The county of Nobles for Individual 
Assistance. 

(Catalog of Federal Domestic Assistance No. 
83.516, Disaster Assistance.) 

Richard W. Krimm, 

Associate Director, State and Local Programs 
and Support 

(FR Doc. 92-16053 Filed 7-8-92; 8:45 am] 
BILUNG CODE 6716-02-M 


FEDERAL MARITIME COMMISSION 

(Fact Finding Invest No. 16] 

Possible Malpractices in the Trans- 
Atlantic Trades; Order Extending 
investigation 

By order issued April 9.1987 (52 FR 
12064. April 14.1987), the Federal 
Maritime Commission instituted this 
non-adjudicatory investigation into the 
practices of rebates, concessions, 
absorptions and allowances in excess of 
those set forth in applicable tariffs, and 
any other devices or means of obtaining, 
providing, or allowing other persons to 
obtain transportation of property at less, 
or different compensation than the rates 
and charges shown in applicable tariffs 
or service contracts, in the United States 
foreign commerce, between ports and 
points, in the Trans-Atlantic Trades^ By 
Order issued June 10.1988 (53 FR 22385, 
June 15,1988), the term of this 
investigation was extended to April 14. 

1989. By Order issued May 1,1989 (54 FR 
19436. May 5.1989), the term of this 
investigation was extended to April 14, 

1990. The term of this investigation was 
further extended to April 14,1991 by 
Order issued April 5,1990 (55 FR 13664. 
April 11,1990) and to April 14,1992 by 
Order issued June 5.1991 (56 FR 26820, 
June 11.1991). The Investigative Officer 
has now advised that in order to 
complete ongoing fact finding activities 
it is necessary to extend this 
investigation for an additional period of 
time. 

Therefore, it is ordered. That the 
Investigative Officer shall issue a final 
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report of findings and recommendations 
to the Commission on or before July 1. 
1993. such report to remain confidential 
unless and until the Commission rules 
otherwise. 

By the Commission. 

Joseph C Polking. 

Secretary, 

(FR Doc, 92-16063 Filed 7-8-02; 8:45 am) 
BtuiNQ CODE erao-ovM 


DEPARTMEMT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control 

[Program Announcement Number 2661 

Cooperative Agreement Program to 
Participate In the World Health 
Organization's Programme of Action 
on Workers' Health; AvallabIHty of 
Funds for Fiscal Year 1992 

Introductioo 

The Centers for Disease Control 
(CDC). the Nation's prevention agency, 
announces the availability of funds for a 
cooperative agreement program to 
participate in the World Health 
Organization's (WHO's) Programme of 
Action on Workers’ Health (PAWH). 

The Public Health Service (PHS) is 
committed to achieving the health 
promotion and disease prevention 
objectives of Healthy People 2000, a 
PHS-led national activity to reduce 
morbidity and mortality and improve the 
quality of life. This annotmcement is 
related to the priority area of 
Occupational Safety and Health. (For 
ordering a copy of Healthy People 2000, 
see the section WHCfUE to obtain 
ADDITIONAL INFORMATION.) 

Authority 

Ihis program is authorized under section 
20(a)(1) of the Occupational Safety and 
Health Act of 1970 |29 U,S.C 668(a)(l)l and 
section 307 (42 U.S.C 242/] of the Public 
Health Service Act. as amended. 

Eligible Applicant 

Assistance will be provided only to 
the World Health Organization, which is 
the only International organization 
providing programs of primary health 
care to underserved working people in 
developing countries of the world. In 
several countries, the WHO-sponsored 
health-care represents the only means of 
health protection for the working people. 
The WHO has unique characteristics 
and capabilities to meet the objectives 
stated by CDC. A cooperative 
agreement is proposed with WHO for 
the following reasons: 


A. The project presents special 
opportunities for furthering research 
programs on occupational health 
through the use of unusual and unique 
talents, resources, populations, or 
environmental conditions which are not 
readily available in the United States 
(U.S.). WHO provides the U.S. with an 
opportunity for collaboration in many 
developing countries, allowing study of 
specific occupational diseases and 
injuries. No other organization can offer 
this oppKJTtunity so extensively. Solving 
the work-related problems at the 
country level requires finding 
inexpensive solutions as many countries 
do not have the resources available to 
finance prevention and control. 
Knowle^e of low cost controls 
developed by other countries can be 
potentially adopted by small businesses 
In the U.S. 

B. WHO has unique qualifications to 
perform this world-wide occupational 
safety and health program and no other 
organization can fulfill the objectives of 
the project 

Availability of Funds 

Approximately $138,(XX) will be 
available in Fiscal Year 1992. It is 
expected that the award will begin on or 
about September 3a 1992, and will be 
made for 12-month budget periods 
within a project period of up to three 
years. Continuation funding %vill be 
made on the basis of satisfactory 
progress and the availability of funds. 

Background 

The Eighth General Program of Work 
of WHO covering the j>eriod 1990-1995, 
on "Workers' Health" aims at the 
development of occupational health 
services and technology throughout the 
world, and has specifically identified 
two major objectives: (1) To support the 
continuous evaluation, adaptation, and 
application of occupational health 
technologies and sciences; and (2) to 
support the health systems 
infrastructure and workers health care 
programs in controlling occupational 
health risks, and in protecting and 
promoting the health of worldng 
populations in various parts of the 
world. 

One of the main targets of WHO is the 
development of national workers* health 
systems and to ensure that workers 
participate in health care programs. 
WHO develops training programs on 
leadership in workers’ health for 
selected candidates, particularly from 
countries where workers' health 
services have not been developed, and 
provides follow-up after the return of 
these candidates to their countries. 


WHO's goal of health for all by the 
year 20(X) aims to achieve an 
"economically productive life" for 
people all over the world. Member 
countries are urged to pay special 
attention to health care delivery to 
working populations, particularly to 
medically underserved workers. 
Developing countries are supported in 
ensuring safe working conditions and 
effective protective measures for 
workers health in agriculture, mining, 
and industrial enterprises which already 
exist, or which will be set up in the 
process of industriaUzation. 

The WHO Workers' Health Program 
calls for. 

1. The transfer and use of knowledge 
now available that can directly be 
applied in developing countries. 

2. The adaption of much of the 
knowledge in industrialized countries 
for use in other parts of the world, 
particularly including such areas as 
neurobehavioral health science, hazard 
control methods, and health-based 
occupational exposure limits. 

3. Development of knowledge and 
application of ergonomics for the 
humanization of work, the identification 
and control of work-related diseases, 
control of adverse psychosocial factors 
at work, and other areas of vital 
importance. 

4. The exploration of gaps in 
knowledge In many new areas of 
occupational health, and the 
development of modem educational 
materials for different levels of health 
professionals. 

The National Institute for 
Occupational Scd^ety and Health 
(NIOSH) has been the WHO 
Collaborating Center In Occupational 
Health for the United States since 1970. 
Since NIOSH'S designation as a WHO 
Collaborating Center, it has been 
involved in program planning, 
collaborative research and training, 
management, and direct staff interaction 
with WHO’s Program on Workers' 
Health. The WHO gives occupational 
health a high priority, particularly in 
respect to developing occupational 
health services, legislation and 
institutions, training of personnel, and 
improvement of knowledge in the field. 

Purpose 

The purpose of this award is to assist 
WHO in establishing and expanding a 
Programme of Action on Workers* 
Health. 

The proposed project has specific 
relevance to the mission and objectives 
of the CDC and has the potential to 
advance knowledge which will benefit 
the U.S This agreement will assist 
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WHO in developing guidelines which 
can be used throughout the world in 
preventing work-related diseases, 
injuries and deaths. Through this 
collaboration. CDC gains the insights of 
occupational health experts from around 
the world. 

Program Requirements 

In conducting activities to achieve the 
purpose of this program, the recipient 
shall be responsible for conducting 
activities under A., below, and CDC will 
be responsible for conducting activities 
under B.. below: 

A. Recipient Activities 

1. Identify and review the occurrence 
of work-related diseases and injuries in 
both industrialized and developing 
countries: stimulate Held studies of 
these diseases and injuries; and produce 
a series of guidelines on control 
measures. 

2. Develop guidelines on the 
application of ergonomics in various 
types of Industry and agriculture, both 
for developing and industrialized 
countries. 

3. Develop guidelines with alternative 
approaches and models on the 
organization of occupational health 
services at the national level in 
industrialized and developing countries, 
emphasizing the primary health care 
approach and the role of health services 
infrastructures. 

4. Coordinate research among WHO 
collaborating centers to cover gaps in 
knowledge; and develop educational 
material based on the scientific reviews 
that have been produced. Areas of 
particular interest are; neurotoxicity, 
occupational reproductive effects, lung 
diseases from organic and vegetable 
dusts, injury prevention, and 
occupational psychosocial factors. 

5. Explore and review existing 
knowledge on the positive role of work 
in promoting health and propose areas 
for further study or application. 

6. Develop educational materials 
relating to: ergonomics, safety, 
occupational hygiene, occupational 
nursing, occupational medicine, etc. 

Such materials should be useful in 
instructing undergraduate students of 
engineering, public health, and pre¬ 
medicine, as well as workers. 

7. Develop recommendations on 
identification, evaluation, and control 
measures; health supervision and 
medical surveillance; personal 
protection and work practices; 
engineering controls and environmental 
monitoring; and health-based 
occupational exposure limits for hazards 
in the work environment. 


8. Provide consultants, upon request, 
to WHO Collaborating Center countries 
to conduct various risk evaluations 
which would focus on identifying 
hazards and exposures and recommend 
potential engineering and procedural 
controls. 

9. Convene international workshops 
on the prevention of work-related 
diseases and injuries. 

B, CDC Activities 

1. Collaborate with WHO in 
identifying and evaluating work-related 
diseases and injuries in order to define 
their causes and to determine possible 
modes of prevention. 

2. Jointly sponsor with WHO 
international workshops on the 
prevention of work-related diseases and 
injuries. 

3. Provide expert consultants to 
various appropriate committees of 
WHO. 

4. Assist WHO in the development of 
programs on primary health care of the 
underserved working populations in 
developing countries. 

5. Participate in developing 
internationally recommended 
occupational exposure limits, control 
technology, protective equipment, work 
practices, hazard-detection devices, and 
medical surveillance. 

6. Provide scientific findings and 
appropriate recommendations to WHO 
to assist in reducing work-related 
diseases and injuries. 

7. Assist in training and developing 
personnel who would be assigned to 
perform field work in developing 
countries. 

Evaluation Criteria 

The application will be reviewed and 
evaluated according to the following 
criteria: 

Responsiveness to the objectives of 
the cooperative agreement including the 
applicants understanding of the 
objectives of the proposed cooperative 
agreement and the relevance of the 
proposal to the objectives. (25%) 

2. Feasibility of meeting the proposed 
goals of the cooperative agreement, 
including the proposed schedule for 
initiating and accomplishing the 
activities and the proposed method for 
evaluating the accomplishments. (35%) 

3. Qualifications and experience of the 
staff, which will include a program 
director with technical expertise in the 
occupational health field with training 
and experience in the appropriate 
technical content areas. (20%) 

4. Extent to which the proposal would 
make effective use of existing resources 
and expertise within the applicant 


agency or through collaboration with 
other agencies. (20%) 

5. Evaluation of the budget to the 
extent that it is reasonable, clearly 
justified and consistent with the 
intended use of funds. (Not scored) 

Other Requirements 

Paperwork Reduction Act 

Projects that involve the collection of 
information from 10 or more individuals 
and funded by the cooperative 
agreement will be subject to review by 
the Office of Management and Budget 
(0MB) under the Paperwork Reduction 
Act. 

Executive Order 12371 Review 

The application is not subject to 
review by Executive Order 12372, 
Intergovernmental Review of Federal 
Programs. 

Catalog of Federal Domestic Assistance 
Number (CFDA) 

The Catalog of Federal Domestic 
Assistance Number for this program is 
93.283. 

Application Submission and Deadline 

The World Health Organization 
(WHO) must submit an original and two 
copies of application PHS Form 5161-1 
to Henry S. Cassell. Ill. Grants 
Management Officer. Grants 
Management Branch. Procurement and 
Grants Office. Centers for Disease 
Control. 255 East Paces Ferry Road. NE. 
mailstop E-14, room 300. Atlanta, 
Georgia 30305, on or before August 12, 
1992. 

Where to Obtain Additional Information 

If you are interested in obtaining 
additional information regarding this 
program, please refer to Announcement 
Number 256 and contact Lisa Tamaroff, 
Grants Management Specialist, Grants 
Management Branch, Procurement and 
Grants Office, Centers for Disease 
Control, 255 East Paces Ferry Road, NE.. 
Mailstop E-14. room 300 Atlanta, 
Georgia 30305, (404) 842-6630. 
Programmatic technical assistance may 
be obtained from Phil Strine. National 
Institute for Occupational Safety and 
Health. Centers for Disease Control. 

1600 Clifton Road, NE., Atlanta. Georgia 
30333, (404) 639-1530. 

A copy of Healthy People 2000 (Full 
Report. Stock No. 017-001-00474-0) or 
Healthy People 2000 (Summary Report. 
Stock No. 017-001-00473-1) referenced 
in the Introduction may be obtained 
through the Superintendent of 
Documents. Government Printing Office. 
Washington. DC 20402-9325 (Telephone: 
202-783-3238). 
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Dated: )uly 2.1992. 

Donald Millar. 

Director, National Institute for Occupational 
Safety and Health, Centers for Disease 
Control. 

(FR Doc. 92ol6072 Filed 7-6-92; 8:45 am] 
BILLING CODE 4160-1»-M 


Food and Drug Administration 
[Dockat No. 92IM)212} 

Sour Cream Deviating from Identity 
Standard; Temporary Permit for 
Market Testing 

AGENCY: Food and Drug Administration. 
HHS. 

ACTION: Notice. 

summary: The Food and Drug 
Administration (FDA) is announcing 
that a temporary permit has been issued 
to The Momingstar Group to market test 
a product designated as **no fat sour 
cream” that deviates from the U.S. 
standard of identity for sour cream (21 
CFR 131.100). The purpose of the 
temporary permit is to allow the 
applicant to measure consumer 
acceptance of the product, identify mass 
production problems, and assess 
commercial feasibility. 

DATES: This permit is effective for 15 
months, beginning on the date the food 
is introduced or caused to be introduced 
into interstate commerce, but not later 
than October 7,1992. 

FOR FURTHER INFORMATION CONTACT. 
Margaret E Cole, Center for Food Safety 
and Applied Nutrition (HFF-414). Food 
and Drug Administration. 200 C St. SW.. 
Washington. DC 20204. 202>205-5343. 
SUPPtEMENTARY INFORMATION: In 
accordance with 21 CFR 130.17 
concerning temporary permits to 
facilitate market testing of foods 
deviating from the requirements of the 
standards of identity promulgated under 
section 401 of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 341). FDA is 
giving notice that a temporary permit 
has been issued to The Momingstar 
Group. 5956 Sherry Lane. Suite 1100, 
Dallas, TX 75225-6522. 

The permit covers limited interstate 
marketing tests of a product that 
deviates from the U.S. standard of 
identity for sour cream in 21 CFR 131.160 
in that: (1) The miikfat content of the 
product is reduced from 18 percent to 0.4 
percent, and (2) sufficient vitamin A 
palmitate is added in a suitable carrier 
to ensure that a 29.&-milliliter (2< 
tablespoon) serving of the product 
contains 4 percent of the U.S. 
Recommended Daily Allowance for 
vitamin A. The product meets all 


requirements of the standard with the 
exception of these deviations. The 
purpose of the variation is to offer the 
consumer a product that is nutritionally 
equivalent to sour cream but contains 
fewer calories and a negligible quantity 
of fat. 

For the purpose of this permit, the 
name of the product is '*no fat sour 
cream.” In accordance with FDA’s 
current views, ”no fat” food labeling is 
acceptable because the product contains 
less than 05 gram of fat per serving and 
contains no added ingredient that is a 
fat or an oil. The information panel of 
the label will bear nutrition labeling in 
accordance with 21 CFR 101.9. 

This permit provides for the 
temporary marketing of 2,599,184 
kilograms (5.731.200 pounds) of the test 
product. The product will be 
manufactured at Bancroft Dairy, Inc., 
1010 South Park St.. Madison. WI 53715; 
Bancroft Dairy, Ina, 428 East Patrick SL, 
Frederick. MD 21701; Avoset Food Corp., 
605 North ] St.. Tulare. CA 93274; and 
Star Specialty Foods, Inc., 300 Industrial 
Dr., Sulphur Springs. TX 75482. and 
distributed in Alabama. Arizona. 
Arkansas. California, Colorado. 
Connecticut. Florida, Georgia. Illinois, 
Indiana. Iowa. Louisiana. Maine, 
Maryland, Massachusetts, Michigan. 
Minnesota. Mississippi. Missouri, 
Nevada. New Hampshire. New Jersey. 
New Mexico, New Yoric. North Carolina. 
Ohio, Oregon. Pennsylvania, Rhode 
Island. South Carolina. Tennessee, 
Texas. Vermont. Virginia. Washington, 
and Wisconsin. 

The agency would like to point out 
that the test product and lal^ling 
comply with FDA’s current regulations. 
However, the agency proposed in the 
Federal Register of November 27,1991 
(56 FR 60421 and 60478), in response to 
the Nutrition Labeling and Education 
Act of 1990, to establish definitions for 
terms such as ”light’’ ”reduced 
calories.” “reduced fat.” “lowfat.” 
“nonfat.” “no fat,” and “fat free,” as 
well as criteria for the use of these terms 
on food labels. The lest product may 
need to be reformulated or relabeled to 
comply with the relevant definition that 
the agency ultimately adopts. 

Each of the ingredients used in the 
food must be declared on the label as 
required by the applicable sections of 21 
CFR part 101. This permit is effective for 
15 months, beginning on the date the 
food is introduced or caused to be 
introduced into interstate commerce, but 
not later than October 7.1992. 


Dated: June 29.1992. 

Fred R Shank, 

Director, Center for Food Safety and Applied 
Nutrition. 

[FR Doc. 92-16077 Filed 7-8-92: 8:45 am) 

BILLiNO CODE 416a-01-f 


(Docket No. 92F-0219) 

Transcommerz AG; Filing of Food 
Additive Petition 

agency: Food and Drug Administration. 
HHS. 

action: Notice. 

summary: The Food and Drug 
Administration (FDA) is announcing 
that Transcommerz AG has filed a 
petition proposing that the food additive 
regulations be amended to provide for 
the safe use of a-hydro-4s-hydroxypoly- 
(oxytetramethylene), diphenylmethane 
diisocyanate. 1.4'butanediol. 
ethylenediamine, 1,3- 
benzenedimethanamine, 
diethanolamine, and l,3.5-tri8(4-/eri- 
butyl-3-hydroxy-2.6-dimethylbenzyl)- 

1.3.5- triazine-2.4,6-(lH.3H.5H)trione as 
components of a polyurethane 
elastomer; and dimethyl-polysiloxane. 
a-(p-nonylphenyl)-4^ 
hydroxypoly(oxyethylene). and paraffin 
oil as components of sizing and finishing 
oils for the polyurethane elastomer in 
food-contact articles used in the 
processing and packaging of food, 
including meat and poultry. 

FOR FURTHER INFORMATION CONTACT 
Andrew J. Zajac. Center for Food Safety 
and Applied Nutrition (HFF-335), Food 
and Drug Administration, 200 C St. SW.. 
Washington. DC 20204, 202-254-^500. 
SUPPLEMENTARY INFORMATION: Under 
the Federal Food. Drug, and Cosmetic 
Act (sec. 409(b)(5) (21 U.S.C. 348(b)(5))). 
notice is given that a petition (FAP 
2B4325) has been filed by Transcommerz 
AG. c/o 73(X) West Camino Real, Boca 
Raton, FL 33433. The petition proposes 
to amend the food additive regulations 
to provide for the safe use of a-hydro-4c>- 
hydroxypoly-(oxytetramethylene). 
diphenylmethane diisocyanate, 1.4- 
butanediol, ethylenediamine. 1.3- 
benzenedimethanamine, 
diethanolamine, and 1.3.5-tris(4-f&rt- 
butyl-3-bydroxy-2,6-dimethylbenzyl)- 

1.3.5- triazine-2.4.6-(lH.3H,5H)trione as 
components of a polyurethane 
elastomer; and dimethyl-polysiloxane, 
a-(/>-nonylphenyl)-4i»- 
hydroxypoly(oxyethylene), and paraffin 
oil as components of sizing and finishing 
oils for the polyurethane elastomer in 
food-contact articles used in the 
processing and packaging of food. 
Including meat and poultry. 
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The potential environmental impact of 
this action is being reviewed. If the 
agency finds that an environmental 
impact statement is not required and 
this petition results in a regulation, the 
notice of availability of the agency's 
finding of no significant impact and the 
evidence supporting that hnding will be 
published with the regulation in the 
Federal Register in accordance with 21 
CFR 25.40(c). 

Dated: June 29.1992. 

Fred R. Shank, 

Director, Center for Food Safety and Applied 
Nutrition, 

[FR Doc. 92-15076 Filed 7-8-92; 8:45 ami 
BILUNQ CODE 


[Docket No. 92M-024S) 

Custom Hydrophllics; Premarfcet 
Approval of Custom 67^ (Xylofllcon 
A) Soft (Hydrophilic) Contact Lens 

agency: Food and Drug Administration, 
HHS. 

action: Notice. 

summary: The Food and Drug 
Administration (FDA) is announcing its 
approval of the application by Custom 
Hydrophllics, Miami, FL, for premarket 
approval, under section 515 of the 
Federal Food. Drug, and Cosmetic Act 
(the act), of the Custom 67^ (xylofilcon 
A) Soft (Hydrophilic) Contact Lens. The 
device is to be manufactured under an 
agreement with Igel Optics 
International, Bedfordshire, England, 
which has authorized Custom 
Hydrophllics to incorporate information 
contained in its approved premarket 
approval application (PMA) and related 
supplements for the IGEL^ 67 
(xylofilcon A) Soft (Hydrophilic) 

Contact Lens. FDA’s Center for Devices 
and Radiological Health (CDRH) 
notified the applicant, by letter of June 4, 
1992, of the approval of the application. 
dates: Petitions for administrative 
review by August 10,1992 
ADDRESSES: Written requests for copies 
of the summary of safety and 
effectiveness data and petitions for 
administrative review to the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, Rm. 1-23, 
12420 Parklawn Dr.. Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 

James F. Saviola, Center for Devices and 
Radiological Health (HFZ-460), Food 
and Drug Administration, 1390 Piccard 
Dr.. Rockville. MD 20850, 301-427-1080. 
SUPPLEMENTARY information: On June 
10,1991, Custom Hydrophilics, Miami, 

FL 33173. submitted to CDRH an 
application for premarket approval of 


the Custom 67™ (xylofllcon A) Soft 
(Hydrophilic) Contact Lens. The Custom 
67™ Soft (Hydrophilic) Contact Lens is 
indicated for daily wear for the 
correction of visual acuity in not- 
aphakic piersons with nondiseased eyes 
that are myopic or hyperopic. The lens 
may be worn by persona who may 
exhibit astigmatism of 1.50 diopters (D) 
or less that does not interfere with 
visual acuity. In addition, the lens is to 
be disinfected using either a heat or 
chemical lens care system. The 
application includes authorization from 
Igel Optics International, Bedfordshire, 
England, to incorporate information 
contained in its approved PMA and 
related supplements for IGEL™ 67 
(xylofilcon A) Soft (Hydrophilic) 

Contact Lens. In accordance with the 
provisions of section 515(c)(2) of the act 
as amended by the Safe Medical 
Devices Act of 1990, this PMA was not 
referred to the Ophthalmic Devices 
Panel, an FDA advisory paneL for 
review and recommendation because 
the information in the PMA 
substantially duplicates information 
previously reviewed by this panel. 

On June 4.1992, CD^ approved the 
application by a letter to the applicant 
from the Deputy Director of the Office of 
Device Evaluation, CDRH. 

A summary of the safety and 
effectiveness data on which CDRH 
based its approval is on file in the 
Dockets Management Branch (address 
above) and is available from that office 
upon written request. Requests should 
be identified with the name of the 
device and the docket number found in 
brackets in the heading of this 
document. 

Opportunity for Administrative Review 

Section 515(d)(3) of the act (21 U.S.C. 
360e(d)(3)) authorizes any interested 
person to petition, under section 515(g) 
of the act (21 U.S.C. 3e0e(g)), for 
administrative review of CDRH's 
decision to approve this application. A 
p>etitioner may request either a formal 
hearing under part 12 (21 CFR part 12) of 
FDA's administrative practices and 
procedures regulations or a review of 
the application and CDRH’s action by 
an independent advisory committee of 
experts. A petition is to be in the form of 
a petition for reconsideration under 
§ 10.33(b) (21 CFR 10.33(b)). A petitioner 
shall identify the form of review 
requested (hearing or independent 
advisory committee) and shall submit 
with the petition supporting data and 
information showing that there is a 
genuine and substantial issue of 
material fact for resolution through 
administrative review. After reviewing 
the petition, FDA will decide whether to 


grant or deny the petition and will 
publish a notice of its decision in the 
Federal Register. If FDA grants the 
petition, the notice will state the issue to 
be reviewed, the form of review to be 
used, the persons who may participate 
in the review, the time and place where 
the review will occur, and other details. 

Petitioners may, at any time on or 
before August 10,1992, file with the 
Dockets Management Branch (address 
above) two copies of each petition and 
supporting data and information, 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 
document. Received petitions may be 
seen in the ofiice above between 9 a.m. 
and 4 p.ro., Monday through Friday. 

This notice is issued under the Federal 
Food, Drug, and Cosmetic Act (secs. 
515(d), 520(h) (21 U.S.C. 360e(d), 360j(h))) 
and under authority delegated to the 
Commissioner of Food and Drugs (21 
CFR 5.10) and redelegated to the 
Director, Center for Devices and 
Radiological Health (21 CFR 5.53). 

Dated: June 25,1992. 

James S. Bensoo, 

Director, Center for Devices and Radiological 
Health. 

(FR Doc. 92-16074 Filed 7-6-92; 8:45 am] 
BILLING CODE 4160-ei-f 


Health Care Riuincing Administration 

Hearing: Reconsideration of 
Disapproval of New York State Plan 
Amendment (SPA) 

agency: Health Care Financing 
Administration, HHS. 

ACTION: Notice of hearing. 

summary: This notice announces an 
administrative hearing on August 11, 
1992 at 10 a.m. in room 1434, 26 Federal 
Plaza. New York, New York to 
reconsider our decision to disapprove 
New York SPA 91-63. 

CLOSING date: Requests to participate in 
the hearing as a party must be received 
by the Do^et Clerk by July 23,1992. 

FOR FURTHER INFORMATION CONTACT: 

Docket Clerk, HCFA Hearing Staff, 1849 
Gwynn Oak Avenue, Meadowwood 
East Building. Groundfloor, Baltimore, 
Maryland 21207, Telephone: (410) 597- 
3013. 

SUPPLEMENTARY INFORMATION: This 
notice announces an administrative 
hearing to reconsider our decision to 
disapprove New York State plan 
amendment (SPA) number 91-63. 

Section 1116 of the Social Security Act 
(the Act) and 42 CFR, part 430 establish 
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Department procedures that provide an 
administrative hearing for 
reconsideration of a disapproval of a 
State plan or plan amendment. The 
Health Care Financing Administration 
(HCFA) is required to publish a copy of 
the notice to a State Medicaid agency 
that informs the agency of the time and 
place of the hearing and the issues to be 
considered. If we subsequently notify 
the agency of additional issues that will 
be considered at the hearing, we will 
also publish that notice. 

Any individual or group that wants to 
participate in the hearing as a party 
must petition the Hearing Officer within 
15 days after publication of this notice, 
in accordance with the requirements 
contained at 42 CFR 430.76(b)(2). Any 
interested person or organization that 
wants to participate as amicus curiae 
must petition the Hearing Officer before 
the hearing begins in accordance with 
the requirements contained at 42 CFR 
430.76(c). 

If the hearing is later rescheduled, the 
Hearing Officer will notify all 
participants. 

On December 31.1991, the State of 
New York submitted SPA 91-83, with a 
requested effective date of December 1, 
1991. New York SPA 91-83 would 
provide for a one-time supplemental 
disproportionate share payment 
adjustment to State-operated and other 
public hospitals that provide services to 
any person determined to be low- 
income in accordance with New York 
State law. The State also submitted 
assurances and related rate information 
for this amendment as required by 
Federal regulations at 42 CFR 447.253ff. 

The issue in the matter is whether 
New York’s amendment significantly 
changes the standard for setting 
payment rates and therefore must 
comply with the Federal regulations at 
42 CFR 447.253(0* This regulation states 
that the Medicaid agency must comply 
with the public notice requirements in 
§ 447.205 when it is proposing significant 
changes to its methods and standards 
for setting payment rates. Section 
447.205(d)(1) requires that the notice be 
published before the proposed effective 
date of the changes. Section 447.205 (c) 
and (d) set forth additional requirements 
regarding the content and publication of 
the notice. 

HCFA believes that the addition of a 
new supplemental disproportionate 
share payment adjustment for State- 
operated and other public hospitals tied 
to hospital deficits and budget 
shortfalls, as described in the State of 
New York’s amendment 91-83, 
represents a significant change in the 
State of New York’s methods and 
standards for determining 


disproportionate share payment 
adjustments. Prior to this amendment 
neither the State’s payment rates nor its 
disproportionate share payment 
adjustments were tied to hospital 
deficits or budget shortfalls. Therefore, 
the public notice requirements of 42 CFR 
447.205 are applicable to this 
amendment. 

The State contends that the public 
notice requirements of 42 CFR 447.205 
are not applicable to this amendment 
because the addition of a supplemental 
disproportionate share payment 
adjustment does not represent a change 
in its methods and standards used to set 
payment rates. The State did, however, 
publish notice of this new supplemental 
disproportionate share payment 
adjustment in the New York State 
Register on December 24,1991. 

However, after reviewing this December 

24.1991, notice, HCFA determined that 
this notice did not satisfy all the public 
notice requirements described in 42 CFR 
447.205. Specifically, § 447.205(c)(2) 
requires the public notice must ’’give an 
estimate of any expected increase or 
decrease in the State’s annual aggregate 
expenditures.” The State’s December 24, 

1991, notice did not satisfy this 
requirement. Also, the State’s requested 
effective date of December 1,1991, 
violated the public notice requirement 
contained in 42 CFR 447.205(d)(1) which 
requires that the notice must be 
published before the proposed effective 
date of the change. 

On December 12,1991, the Medicaid 
Voluntary Contribution and Provider 
Specific Tax Amendments of 1991 
(labile Law 102-234) was signed into 
law. This legislation established limits 
on payment adjustments to 
disproportionate share hospitals (DSH) 
for w hich Federal financial participation 
(FFP) is available. For the period 
Janu ary 1 .1992 through September 30, 

1992, FFP is available for DSH payments 
only if made in accordance with die 
following: 

(1) A State plan in effect on 
September 30,1991; 

(2) A SPA submitted to HCFA by 
September 30.1991; 

(3) A SPA submitted to HCFA 
between October 1,1991, and November 

26.1991, or modification of that 
amendment, if the amendment limits the 
definition of DSHs to those hospitals 
with Medicaid utilization rates at or 
above the Statewide arithmetic mean; or 

(4) A payment methodology 
established and in effect as of 
September 30,1991, or in accordance 
with State law enacted or regulations 
adopted as of that date. Since 91-83 
does not satisfy any of these situations, 
the State of New York’s new 


supplemental DSH payments provided 
in this amendment would not be 
available for FFP after January 1,1992. 

In this regard. HCFA could not permit 
the State of New York to publish a 
subsequent notice for this amendment to 
correct the December 24,1991, deficient 
public notice. 

The notice to New York announcing 
an administrative hearing to reconsider 
the disapproval of its SPA reads as 
follows: 

Ms. Mary )o Bane. Commissioner 
New York State Department of Social 
Services, Ten Eyck Office Building, 40 
North Pearl Street, Albany, New York 
12243-0001 

Dear Ms. Bane: I am responding to your 
request for reconsideration of the decision to 
disapprove New York State Plan Amendment 
(SPA) 91-83. 

The State of New York submitted on 
December 31.1991, SPA 91-83 with a 
requested effective date of December 1,1991. 
This plan amendment would provide for a 
one-time supplemental disproportionate 
share payment adjustment to State-operated 
and other public hospitals that provide 
services to any person determined to be low- 
income in accordance with New York State 
law. 

The issue in the matter is whether New 
York’s amendment significantly changes the 
standard for setting payment rates and 
therefore must comply with the Federal 
regulation at 42 CFR 447.253(f). This 
regulation states that the Medicaid agency 
must comply with the public notice 
requirements in $ 447.205 when it is 
proposing significant changes to its methods 
and standards for setting payment rates. 
Section 447.205(d)(1) requires that the notice 
be published before the proposed effective 
date of the change. Section 447.205(c) and (d) 
set forth additional requirements regarding 
the content and publication of the notice. 

1 am scheduling a hearing on your request 
for reconsideration to be held on August 11, 
1992 at 10 a.m. in room 1434. 26 Federal Plaza. 
New York. New York. If this date is not 
acceptable, we would be glad to set another 
date that is mutually agreeable to the parties. 
The hearing will be governed by the 
procedures prescribed at 42 CFR part 430. 

I am designating Mr. Stanley Katz as the 
presiding officer. If these arrangements 
present any problems, please contact the 
Docket Clerk. In order to facilitate any 
communication which may be necessary 
between the parties to the hearing, please 
notify the Do^et Clerk of the names of the 
individuals who will represent the State at 
the hearing. The Docket Clerk can be reached 
at (410) 597-3013. 

Sincerely. 

William Toby. Jr.. 

Acting Administrator. 

Authority: (Section 1116 of the Social 
Security Act (42 U.S.C. 1316); 42 CFR 430.18). 
(Catalog of Federal Domestic Assistance 
Program No. 13.714, Medicaid Assistance 
Program) 
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Dated: June 30,1992. 

WUliam Toby, Jr.. 

Acting Administrator, Health Care Financing 
Administration. 

[FR Doc. 92-16085 Filed 7 -&- 92 \ 8:45 am] 

BILLING CODE 4120-03-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Fair Housing and Equal Opportunity 

[Docket No. N-92-3439; FR-32$9-N-03] 

NOFA for Fair Housing Initiatives 
Program; Major Testing Project On 
Mortgage Lending Practices 
Competitive Solicitation 

AGENCY: Office of the Assistant 
Secretary for Fair Housing and Equal 
Opportunity, HUD. 

ACTION: Notice of NOFA modification 
and extension of time for submission of 
applications. 

summary: On May 18.1992, HUD 
published a Notice of Funding 
Availability (NOFA) that provides up to 
$1 million in funding to conduct a major 
testing project on mortgage lending 
practices under the Private Enforcement 
initiative of the Fair Housing Initiatives 
Program (FHDP). The purpose of this 
Notice is to modify the NOFA and 
extend the time for submission of 
applications until August 17,1992. 

DATES: The application due date 
announced for July 20.1992 is extended 
by this notice to August 17,1992. 

FOR FURTHER INFORMATION CONTACT. 
Marcella Brown. Director, Funded 
Programs Division. Office of the 
Assistant Secretary for Fair Housing 
and Equal Opportunity. Department of 
Housing and Urban Development, 451 
Seventh Street, SW., Washington. DC 
20410-2000. Telephone number (202) 708- 
3214. This number also has 
Telecommunications Devices for the 
Deaf (TDD) capability for hearing or 
speech-impaired persons. (This is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: A FY 

1992 Notice of Funding Availability 
(NOFA) to solicit applications that will 
identify specific unlawful discriminatory 
acts or practices that prevent and/or 
impede racial and national origin 
minorities from obtaining financing for 
the purchase of real property was 
published on May 18,1992 (57 FR 21127). 
The May 18 NOFA makes up to $1 
million in Private Enforcement Initiative 
FHIP funds available for this purpose. 
(On May 29,1992. the Department 
published, at 57 FR 22872. a NOFA that 


announced HUD‘s FY 1992 funding of 
$6.9 million for the Fair Housing 
Initiatives Program. The May 29 NOFA 
announced the availability of the other 
$2 million of the FY 1992 $3 million total 
for testing activities under the Private 
Enforcement Initiative.) 

Since the publication of the May 18 
NOFA, the Department has determined 
that changes in the site selection, 
allegation parameters, and data and 
regulatory agency consultation 
requirements would be appropriate to 
facilitate the NOFA's goals. Applicants 
must now identify six potential sites for 
activities, three of which will be chosen 
by HUD in cooperation with the 
successful applicant. Testers are 
required to have the same or 
substantially equivalent housing needs 
and proHle as those in the allegations of 
a discriminatory practice, except for the 
attribute which is the basis of the 
alleged discrimination. The mandatory 
aspect of the requirements for 
consultation with the Housing 
Discrimination Study and 
representatives from national banking 
regulatory agencies has been removed. 

For the convenience of applicants, the 
specific placement of these Ganges in 
the NOFA are specified below. The 
intent is to modify each part of the 
NOFA, as necessary, to implement the 
changes. Several modifications may be 
required to implement fully a change. To 
the extent that this Notice and the 
NOFA are in conflict, this Notice takes 
precedence. In addition, to give potential 
applicants a chance to adjust to these 
changes, the application due date is 
extended to August 17.1992. 

Accordingly, the following 
modifications are made in FR Doc. 92- 
11749 to the NOFA titled. "Fair Housing 
Initiatives Program; Major Testing 
Project On Mortgage Lending Practices 
Competitive Solicitation**, published on 
May 18,1992 (57 FR 21127): 

1. On page 21128, item (4) under the 
heading Key features of this NOFA. is 
revised to read: **The activities will be 
conducted in 3 geographic locations.*' 

2. On page 21130, paragraph 
I.(d)(2)(iv), which appears in the first 
column is revised to read: *‘(iv) The 
extent to which the project supports the 
identification of six sites from which 
three will be selected.** 

3. On page 21130, the first sentence in 
the third paragraph under the heading. 
*‘II. Application iVocess**, in the third 
column is revised to read: **No 
applications will be accepted after 4 
p.m. on August 17.1992. * * *** 

4. On page 21130, in the third column, 
under the heading, "Site and Lender 
Selection.*', foimd at paragraph 
III.(c)(l)(i), the first two sentences are 


revised to read: "Applicants will 
identify six sites, considering geographic 
distribution, for testing activities in the 
proposed workplan. HUD, in 
cooperation with the successful 
applicant(s), will select three of the 
sites. 

***** 

5. On page 21131, in the third column, 
the sixth sentence in paragraph 
III.(c)(l)(ii). "Identification and Use of 
Existing Data to Target Lenders." is 
revised to read: "• * * Applicants 
should also consider the Housing 
Discrimination Study, conducted by the 
Urban Institute and Syracuse University 
(published August. 1991), and other 
existing data which might show where 
and to what extent the Department has 
knowledge of possible discriminatory 
lending practices in targeting lenders. 

6. On page 21131, in the third column, 
in paragraph Ill.(c)(ii)(l), titled, 
"Developing the Investigative and 
Testing Plan.’*, the first and second 
sentences are revised to read: 
"Applicants should show evidence that, 
in developing the proposal, an attempt 
has been made to consult with 
representatives from the national 
banking regulatory agencies, including 
the Federal Reseive Board, the 
Comptroller of the Currency, the Office 
of Thrift Supervision, and FDIC, so as to 
strengthen the viability of the proposed 
methodology. The applicants must 
describe, if applicable, any proposed 
relationship with, and the roles of. the 
banking regulatory agencies or industry 
representatives (such as the American 
Bankers Association, Mortgage Bankers 
Association, etc.) in the design of this 
project. * * *. 

Dated: July 2,1992. 

Leonora L. Guarraia, 

General Deputy Assistant Secretary for Fair 
Housing and Equal Opportunity. 

[FR Doc. 92-16055 Filed 7-8-92; 8:45 am] 
BtUJP*Q CODE 4210-2S-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
[WO-340-4333-02] 

Information Collection Submitted to 
the Office of Management and Budget 
for Review Under the Paperwork 
Reduction Act 

The proposal for the collection of 
information listed below has been 
submitted to the Office of Management 
and Budget for approval under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). Copies of the 
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proposed collection of information, 
related forma, and explanatory material 
may be obtained by contacting the 
Bureau’s Clearance Officer at the phone 
number listed below. Comments and 
suggestions on the requirement should 
be made directly to the Bureau 
Clearance Officer and to the Office of 
Management and Budget. Washington. 
DC 20503, telephone 202-395-7340. 

Title: Special Recreation Application 
and Permit Form. 

OMB Approval Number: 1004-0119 
Abstract: Respondents supply 
identifying information and data on 
proposed commercial, competitive, or 
individual recreational use, respectively, 
when required, to determine eligibility 
for a permit. This information allows the 
Bureau of Land Management to 
authorize requested use and determine 
appropriate fees. This information will 
also be used to tabulate recreation use 
data for the annual Federal Recreation 
Fee Report as required by the Land and 
Water Conservation Act. 

Bureau Form Number: 8370-1. 
Frequency: On occasion. 

Description of Respondents: 
Recreation visitors to areas of the public 
lands, and related waters, where special 
recreation permits are required. 

Annual Responses: 14,839. 

Annual Bu^en Hours: 7,420. 

Bureau Clearance Officer (Alternate): 
Gerri Jenkins 202-653-6105. 

Dated: April 13.1992. 

Kemp Conn, 

Assistant Director-Land and Renewable 
Resources. 

[FR Doc. 92-16116 Filed 7-8-92: 8:45 am) 

B4LUNO CODE 4310-S4-li 


[CA-060-C2-4333-131 

Closure of Public Lands; Kelso Creek 
Area of Jawbone-Butterbredt Area of 
Critical Environmental Concern. Kern 
County, CA 

AGENCY: Bureau of Land Management, 
Interior. 

action: Notice of closure of Public 
Lands in the Kelso Creek area of the 
Jawbone-Butterbredt Area of Critical 
Environmental Concern, Kern County. 
California to vehicle use and camping. 

SUMMARY: Notice is hereby given that 
the Bureau of Land Management is 
closing areas of Public Land, west of 
Kelso Valley Road, in the vicinity of 
Dove Springs Road, to all camping and 
all vehicle use. 

order: Effective June 29,1992, those 
portions of the public lands in the EV^ 


NWy4 and NEV4 SWy4 of section 15, 
Township 28 South, Range 35 East, 
Mount Diablo Meridian, Kern County, 
California, lying west of Kelso Valley 
Road, are closed to all camping and all 
vehicle use. No person may use, drive, 
transport, park, let stand, or have charge 
or control over any vehicle in this area. 

Exemptions to this order are granted 
to law enforcement and other 
emergency vehicles in the course of 
official duties. Ail other exemptions to 
this order are by written authorization 
of the Ridgecrest Resource Area 
Manager only. 

EFFECTIVE DATE: This closure is effective 
June 29,1992 and will remain in effect 
until rescinded by the authorized officer. 
FOR FURTHER INFORMATION CONTACT: 
Area Manager, 300 South Richmond 
Road, Ridgecrest, California 93555, (619) 
375-7125. 

SUPPLEMENTARY INFORMATION: The 

purpose of this closure order is to 
provide protection to the riparian area 
in the upper area of Kelso Creek, as 
outlined in the Sikes Act Management 
Plan for the Jawbone-Butterbredt Area 
of Critical Environmental Concern. Plan 
(CA-06-WHA-20), approved September 
27,1982. 

Maps showing the affected area are 
available by contacting the Ridgecrest 
Resource Area Office. The affected area 
will be posted with public notices as 
well as standard camping and vehicle 
prohibition signs. 

Authority for this vehicle and camping 
closure is found in 43 CFR 8364.1. 
Violation of this order is punishable by 
a Hne not to exceed $100,000 and/or 
imprisonment not to exceed 12 months. 

Dated: June 29.1992. 

Richard E. Crowe, 

Acting District Manager. 

[FR Doc. 92-16115 Filed 7-8-92; 8:45 am) 
BtLUNQ CODE 4310-40-M 


DEPARTMENT OF THE INTERIOR 
IMT-07(M)2-4333-02 ADVB) 

District Advisory Council Meeting 

AGENCY: Bureau of Land Management, 
Butte District Office. Interior. 

ACTION: Notice of meeting. 

SUMMARY: A meeting of the Butte 
District Advisory Council will be held 
Thursday, July 30. The meeting will 
begin at 9 a.m. in the Butte District 
conference room, 106 N. Parkmont 
(Industrial Park), Butte, Montana. The 
agenda will include: (1) Election of 
officers: (2) recreation management, 
including an update on the Canyon 


Ferry partnership: (3) access and 
acquisition initiatives: (4) county input 
into district resource management 
planning: (5) cultural resource problems 
and opportunities: and (6) hazardous 
waste management. 

The meeting is open to the public. 
Interested persons may make oral 
statements to the council or file written 
statements for the council's 
consideration. Anyone wishing to make 
oral statements should make prior 
arrangements with the district manager. 
Summary minutes of the meeting will be 
maintained in the district office and will 
be available for public inspection and 
reproduction during regular business 
hours within 30 days following the 
meeting. 

FOR FURTHER INFORMATION CONTACT. 

James R. Owings, District Manager, 
Bureau of Land Management, Box 3388. 
Butte. Montana 59702. 

Dated: June 29.1992. 

James R. Owings. 

District Manager. 

(FR Doc. 92-16117 Filed 7-8-02: 8:45 am) 
BtUJIlQ CODE 4310-ON-M 


[CA-06(M)2-4333-10] 

Route Designation Update, California 
Desert District 

AGENCY: Bureau of Land Management, 
Interior. 

action: Notice of intent to initiate an 
update of route designations in portions 
of the California Desert District of the 
Bureau of Land Management (BLM) and 
to request public comments and 
recommendations on the inventory of 
routes to be considered for designation 
as “open**, ’'limited'*, or "closed" to 
motorized vehicle use. The BLM- 
administered lands to be addressed in 
this route designation update include 
public lands shown on the following 
Desert Access Guides (DAGs): 
Ridgecrest DAG, Red Mountain DAG, 
Stoddard Valley DAG. Johnson Valley 
DAG. Yucca Valley DAG, New York 
Mountains DAG, Palm Springs DAG, 
Mecca Hills portions of the Chuckwalla 
DAG, Imperial Valley South DAG. 
Salton Sea DAG, and McCain Valley 
DAG, 


SUMMARY: Policies and procedures to be 
followed in the designation of motor 
vehicle routes for recreational and 
commercial access are set forth in 43 
CFR parts 8341 and 8342, Executive 
Orders 11644 and 11989, Federal Land 
Policy and Management Act of 1976, 
National Environmental Policy Act of 
1969, the California Desert Conservation 
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Area Plan of 1980, as amended, and the 
1981 Eastern San Diego County 
Management Framework Plan, as 
amended. 

The primary purpose of this notice is 
to request comments and 
recommendations from members of the 
public on routes to be considered in the 
designation process. Some, though not 
all, existing and previously designated 
routes are shown on the above- 
referenced Desert Access Guides 
published by the Bureau of Land 
Management. Copies of the Desert 
Access Guides can be purchased from 
any of the DLM offices Listed in this 
notice for $4.00 per DAG. 

Additional routes that have been 
identified by the BLM to be considered 
as part of the inventory base are not 
shown on the published DAGs; 
however, they are available for review 
on maps maintained in the resource area 
office responsible for managing the 
affected public lands. These maps will 
also be on display at six (6) public 
meetings/open houses scheduled in 
August. 

Members of the public are encouraged 
to review the DAGs and information on 
previously designated routes and 
provide written comments to the 


appropriate BLM office within 90 days 
of the publication of this notice. 
Comments should identify additional 
routes to be added to the inventory of 
routes considered for designation, and 
make recommendations on specific 
routes that should be “open**, “limited**, 
or **closed’* to motorized vehicle use. 
Recommendations for additional routes 
and for limiting or closing all or 
segments of existing routes should 
include rationale to support the 
recommendation. A *‘limited** route is 
one which is limited with respect to the 
number of vehicles allowed, the types of 
vehicles allowed, the time or season of 
vehicle use, permitted or licensed 
vehicle use only, or establishment of 
speed limits. 

A change in the status of routes which 
have been previously designated as 
*'open**, *‘closed“. or ‘‘limited’* will be 
considered only on the basis of new 
information, data and/or changed 
circumstances which were not 
addressed when the route was 
previously designated. 

Following the 90-day public review 
period, the BLM will identify the 
inventory of routes to be considered in 
the designation process incorporating 


the results of public comments as well 
as the BLM inventory efforts. 

DATES: Written public comments on the 
route designation update should be 
submitted to the Resource Area 
Manager responsible for the affected 
public lands and postmarked no later 
than October 7,1992. 

Public meetings have been scheduled 
as follows: 

August 4. 1992. 7 
p.m. 

August 5. 1992. 7 
p.m. 


August 11. 1992. 
7 p.m. 


August 12. 1992. 
7 p.m. 


August 13. 1992. 
7 p.m. 

August 18. 1992. 
7 p.m. 


Barstow Resource Area Office. 
150 Coolwater Lane. Barstow. 
CA. 

Kerr-McGee Center. Red Rock 
Canyon/Chimney Peak Rm.. 

100 W. California Avenue. 
Ridgecrest. CA. 

County Administration Center. 
Board of Supervisors Cham¬ 
bers. 940 Main Street. 2nd 
Floor. El Centro. CA. 

Palm Springs/South Coast Re¬ 
source Area Office. 63-500 
Garnet Ave.. No. Palm 
Springs. CA. 

California Desert District 
Office, 6221 Box Springs 
Blvd.. Riverside. CA. 

Needles Resource Area Office. 

101 W. Spike's Road. Nee¬ 
dles. CA. 


ADDRESSES: Comments should be sent 
to the following locations: 


Comments coocemtng 

Mail to 

BLM contact 

Ridgecrest DAG, Red Mountain DAG. 

Area Manager. Ridgecrest RA. Attn: Route Update. 300 So. RichmorxJ 
Rd., Ridgecrest CA 93555. 

Area Manager. Barstow RA,. Attn: Route Update. 150 Cootwater Lane. 
Barstow. CA 92311. 

Area Manager. Needles RA. Attn: Route Update. P.O. Box 888. Nee¬ 
dles. CA 92363. 

Area Manager, Palm Springs/South Coast RA. Attn: Route Update. P.O. 

Box 2000. North Palm Spnngs. CA 92258-2000. 

Area Mar)ager, El Centro RA. Attn: Route Update, 333 So. Waterman 
Ave.. (After 8/15/92: 1661 South 4th SVeet), El Centro, CA 92243. 
District Manager. California Desert District Attn: Route Update. 6221 
Box Sprir>gs Blvd.. Riverside. CA 92507-0714. 

M. Phillips. (619>-375-7125. 

H. Johnson. (619) 256-2729 

J. Foote. (619>-326-3896. 

D. EsHnger, (619) 251-0812. 

A. Schoeck. (619) 352-5842. 

M. Brady. (714) 697-5230. 

Stoddard Valley DAG. Johnson Valley DAG. Yucca 
Valley DAG. 

New York Mtns. DAG....... 

Palm Springs DAG, Chuckwaila DAG. 

Imperial VaHey South DAG. Salton Sea DAG. McCain 
Valley DAG. 

Desertwtse issues or process comments. 



FOR FURTHER INFORMATION, CONTACT: 

Molly Brady, California Desert District, 
6221 Box Springs Blvd., Riverside, CA 
92507-0714, Telephone (714) 697-5230. 
SUPPLEMENTARY INFORMATION: The 
objectives of route designation are as 
follows: 

1. To avoid or minimize damage or 
degradation of the natural, cultural and 
aesthetic values of the desert. 

2. To provide a reasonable motorized 
vehicle access network which meets the 
needs of desert users, including 
commercial users and private 
landowners, and other public land 
managing agencies in the California 
Desert District. 

The following summarizes the route 
designation process: 

1. Inventory and public input. The 
inventory process involves using all 


routes currently identified on the Desert 
Access Guides plus additional routes 
that have been designated or 
inventoried by the BLM which are not 
shown or cannot be shown because of 
scale on the published DAGs. The public 
and the BLM will have 90 days to add 
any routes that they think should be a 
part of the base inventory. Following the 
90-day period, the inventory will be set 
and routes that are not part of the 
inventory will not be designated. 

2, Draft route designations, 

a. Interdisciplinary Team 
Recommendations. An interdisciplinary 
team, consisting of BLM specialists 
whose programs or resources are 
affected by the access network in the 
particular map area, will be formed in 
each resource area. The team will study 
the base inventory and make 


recommendations to the Area Manager 
based on 43 CFR 8342.1 route criteria 
and resources values of the area. All 
routes that are part of the inventory 
base will be analyzed and proposed for 
designation as **open’*, *‘closed**, or 
*‘limited**. 

b. Route Analysis Documentation. The 
proposed route designations and 
supporting analysis will be documented 
on the following forms: Vehicle Route 
Designation Decision Record (CDD-100): 
Route Specific Environmental 
Assessment (CDD-101): and Decision 
Documentation Worksheet (CDD-102). 
All documentation of the route 
designations will be kept in a permanent 
case file in each resource area. 

c. Environmental Assessment of 
Motor Vehicle Access Network. An 
Environmental Analysis (EA) will be 
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prepared on the access network of 
routes being evaluated in each resource 
area. 

d. Section 7 Consultation. Where 
applicable, copies of route designation 
maps, all documentation, EA, and 
environmental Hnding will be submitted 
to the U.S. Fish and Wildlife Service for 
consultation in accordance with the 1973 
Endangered Species Act as amended. 

e. Public Review of the Proposed 
Designations and Environmental 
Assessment. The draft decisions, maps. 
EA, and environmental finding will be 
issued for a 45*day public review period. 
During this public comment period a 
series of public meetings/open houses 
will be held to allow for additional 
public comment 

3. Final route designation decisions, a. 
Following the end of the public conunent 
period and return of the biological 
opinion from the U.S. Fish and Wildlife 
Service, the Area Manager will review 
the conunents and biological opinion 
and develop the final route designation 
decisions. Only those routes designated 
as “open** or “limited** will be available 
for use. 

b. The approved route designation 
decision record and Federal Register 
notice will be published and made 
available to interested members of the 
public. This will begin the 30-day appeal 
period. 

4. Annual route up-date. Beginning in 
FY 1995, the route network will be 
updated on an annual basis in each 
resource area. The public will be given 
an opportunity to submit 
recommendations for changes or 
additions to the network of designated 
routes. Consideration will be given to 
routes overlooked in previous 
designations and to modifications in 
designations necessary to deal with 
current trends, demands and changing 
resource conditions. 

Dated* July 2,1992. 

Gerald E. HiUier, 

District Manager. 

|FR Doc. 92-15109 Filed 7-5-92; 8:45 am] 
BILLING CODE 4310-«(Mi 


[CO-930-2200-13; Colofado 50631] 

Issuance of Conveyance Document 
and Opening of Land; Colorado 

AGENCY: Bureau of Land Management. 
Interior. 

action: Notice and opening order. 

SUMMARY: This action serves to inform 
the public of the conveyance of 680.00 
acres of public land out of Federal 
ownership in exchange for 270.00 acres 
of nonfederal land reconveyed to the 


United States. This notice will open all 
of the 270.00 acres of reconveyed lands 
to surface entry. 

FOR FURTHER INFORMATfOH CONTACT: 

Andrew). Senti, Bureau of Land 
Management. Colorado State Office, 
2850 Youngfield Street, Lakewood, 
Colorado 80218-7076, (303) 239-3713. 
EFFECTIVE DATE: July 9.1992, 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given of the completion of an 
exchange of land between the United 
States and Aaron C. W*oodward. The 
Bureau of Land Management transferred 
title to the following described land 
under section 206 of the Federal Land 
Policy and Management Act of October 
21.1976 (43 U.S.C. 1716). with a 
reservation of all mineral deposits to the 
United States: 

Sixth Principal Meridian, Colorado, 
and EViSEW; 

T. 4 S.. R. 94 W.. 

Sec. 26. SV/ViNV/V*. SMiSWV. and 
SWy«SEy4; 

Sec. 34. EWNEy. and NEWSEy.; 

Sec. 35, NEy«NWy«. WWW% and 
NEy4SEy4; 

Sec. 36. NWy4SWVi. 

Containing 680.00 acres. 

In exchange, the following described lands 
were reconveyed to the United States. No 
mineral rights were involved in the exchange. 

Sixth Principal Meridian, Colorado, 

T. 4 S. R. 94 W. 

Sec.’33. EV4SWV4SEy4 and SEy4SEy4; 

Sec. 34. NEy4NEy4Swy4. sv4NyiSwy4. 
SV4SWy4 and W%SEy4. 

Containing 270.00 acres. 

3. At 10 a.m. on August 12,1992, the 
EV4SWy4SEy4 and SEy4SEy4 of section 33 
and the NEy4NEy4SWy4. S^NV^SWy4. 
SV4SWy4 and WyiSEy4 of section 34, T. 4 S., 
R. 94 W., Sixth Principal Meridian. Colorado, 
will be opened to operation of the public land 
laws generally, subject to valid existing 
rights, the provision of existing withdrawals, 
and the requirements of applicable law. Ail 
valid applications received at or prior to 10 
a.m. on August 12.1992, shall be considered 
as simultaneously filed at that time. Those 
received thereafter shall be considered in the 
order of filing. 

The purpose of this notice is to inform 
the public and interested State and local 
government officials of the transfer of 
public lands and acquisition of 
nonfederal land by the Federal 
Government. 

This exchange enabled the Bureau of 
Land Management to obtain lands 
needed for legal access to the Naval Oil 
Shale Reserve. The exchange was based 
on equal values of the properties 
exchanged, with cash equalization by 
the exchange proponent. The public 
interest was well served by the 
completion of the exchange. 


Dated: June 12.1992 
Robert S. Schmidt, 

Chief Branch of Realty Programs. 

[FR Doc. 92-10110 Filed 7-8-92; 8:45 am] 
BILUNQ CODE 4310-g»-«l 


(CO-050-4212-14 COC-51325] 

Realty Action 

agency: Bureau of Land Management, 
Interior. 

ACTION: Notice of realty action, direct 
sale of public land, Boulder County, 
Colorado. 

summary: The following described land 
has been examined and found suitable 
for disposal by direct sale under section 
203 of the Federal Land Policy and 
Management Act of 1976 (43 U.S.C. 1713) 
at no less than the appraised fair market 
value of $15,200.00: Sixth Principal 
Meridian, Colorado. T. 1 N., R. 71W, Sec, 
19, Lot 93. containing 3.15 acres. The 
land is not needed for any federal 
purpose and is identified for disposal in 
the land use plan. The land described is 
hereby segregated from appropriation 
under the public land laws, including the 
mining laws, pending disposition of this 
action or 270 days from the date of 
publication of this notice, whichever 
occurs first. This land is being offered 
by direct sale to Wayne Ritter. All 
minerals will be reserved to the United 
States. The patent, when issued, will 
contain certain other reservations. 
Detailed information concerning these 
reservations as well as specific 
conditions of the sale are available upon 
request. 

addresses: Bureau of Land 
Management, Canon City District Office. 
P.O. Box 2200, Canon City, CO 81215- 
2200. 

DATES: On or before August 24,1992. 
Interested parties may submit comments 
to the District Manager. Canon City 
District, at the above address. In the 
absence of timely objections, this 
proposal shall become the final 
determination of the Department of the 
Interior. 

FOR FURTHER INFORMATION CONTACT: 

Priscilla McLain at (303) 239-3719. 

Donnie R. Sparks, 

District Manager. 

IFR Doc. 92-16121 Filed 7-6-92; 8:45 am) 
BtLUNO COOC 4310-ga-M 


[NV-930-02-4212-14; N-51812] 

ACTION: Notice of Realty Action, 
advertisement of public land to be sold 
by the Bureau of Land Management 
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(BLM) by direct sale authority to the 
Wilkinson Ranches* Inc., P.O. Box 74, 
McDermitt NV 80421. 


summary: Notice of hereby given that 
pursuant to the Act of October 21,1978 
(43 U.S.C. inS; Section 203). the BLM 
will sell a parcel of public land at fair 
market value to Wilkinson Ranches, Inc. 

The following describes the public 
land to be disposed of: 

Mount Oiahlo Meridian. Nevada 

T. 48 N.. R. 38 EL. Sec. 34. Lot 5 

56.41 acres 

EFFECTIVE DATE: August la 1992. 

FOR FURTHER INFORMATION CONTACT: 
Hal Green. District Realty Officer, c/o 
Bureau of Land Management. 705 East 
Fourth Street Winnemucca, NV 69445, 
Phone: (702) a23-150a 
SUPPLEMENTARY INFORMATION: The 
public land is being offered for sale to 
the Wilkinson Ranches. Inc., by the BLM 
in order to facilitate the efficient use and 
operation of private land owned by the 
private party. The parcel of public land 
is bordered on all sides by private land. 

This sale action by the BLM is in 
accord with land use plans, programs, 
policy and guidelines developed by the 
Department of the interior. BLM. 

Both surface and subsuiface (mineral) 
estates would be disposed of. 

Publication of this notice in the 
Federal Register shall segregate the 
public land to die extent that the land 
would not be subject to appropriation 
under the public land laws including the 
mining laws. Any subsequent 
application will not be considered as 
filed and would be returned to the 
applicant The segregative effect of this 
Notice of Realty Action shall terminate 
upon issuance of the patent or transfer 
document for the land described above 
or upon publicalion of a notice in the 
Federal Register of a termination of the 
segregation or 270 days from the date of 
the publication of this notice, whichever 
occurs first. 

RESERVATIONS TO THE UNITEO STATES 
GOVERNMENT: The patent when issued, 
will contain the following: 

1. Rights-of-way for ditches and 
canals constructed under the authority 
of the United States. Act of August 30, 
1890. 26 Stat. 391; 43 U.S.C. 945. 

For a period of 45 days from the date 
of pubbcation of this Notice, interested 
parties may submit comment to the 
District Manager. Bureau of Land 
Management Winnemucca District 
Office, 705 East 4th Street Winnemucca, 
NV 89445. 

In the absence of comment or 
objection to the Bureau's action, this 
Notice of Realty Action will become the 


final determination of the Department of 
the Interior. BLM. 

Dated: June 29.1992. 

Robert Neary, 

Acting District Manager, 

(FR Doc. 92-16120 Filed 7-8-92; 8:45 am) 
BILUMO CODE 4310-HC-M 


Proposal to Uss Helicopters In th# 
Roundup of Wild Horses on the Pryor 
Mountain Wild Horse Range 

agency: Bureau of Land Management 
Miles City District Interior. 
action: NoUce of intent to hold public 
hearing to consider use of helicopters in'* 
the roundup and management of wild 
horses on the Pryor Mountain Wild 
Horse Range. 

summary: The 1984 Billings Resource 
Management Plan nor the 1984 Herd 
Area Management Plan for the Pryor 
Mountain Wild Horse Range allowed 
the use of helicopters for the roundup of 
wild horses. The Herd Area 
Management Plan will be revised and 
the Billings Resource Management Plan 
will be amended to allow the use of 
helicopters if the proposal is accepted. 
The 1992 Pryor Mountain capture plan 
did not discuss the use of helicopters, 
but it will be updated to include the 
helicopter as an approved method of 
roundup on the Piyor Mountain Wild 
Horse Range. 

DATES: The public hearing will be held 
at 1 p.m. on Tuesday, August 18.1992 at 
the National Park Service Big Horn 
Canyon Visitors Center. Highway 14A, 
in LoveH. Wyoming. 

FOR FURTHER INFORMATION CONTACT. 
David Jaynes of the Bureau of Land 
Management, Billings Resource Area, 

810 East Main. Billings. Montana 59105 
or at (406) 657-6262. 

SUPPLEMENTARY INFORMATION: The 
public hearing will be announced in the 
"Lovell Chronicle" and the "Billings 
Gazette". 

Arnold E. Dougan, 

Acting Associate District Manager, 

(FR Doc. 92-16073 Filed 7-8-92; 8:45 am) 

BILUNQ CODE 4310-0«Mi 


[CA-940-541(>.ia-B030; CACA 30163] 

Conveyance of Mineral Interests in 
California 

AGENCY: Bureau of Land Management. 
Interior. 

ACTION: Notice of segregation. 

summary: The private lands described 
in this notice, containing 114 acres, are 
segregated and made unavailable for 


filings under the United States mining 
laws, to determine their suitability for 
conveyance of the reserved mineral 
interest pursuant to Section 209 of the 
Federal Land Policy and Management 
Act of October 21.1976. 

The mineral interests will be 
conveyed in whole or in part upon 
favorable mineral examination. 

The purpose is to allow consolidation 
of surface and subsurface of minerals 
ownership where there are no known 
mineral values or in those instances 
where the reservation interferes with or 
precludes appropriate nonmineral 
development and such development is a 
more beneficial use of the land than the 
mineral development. 

FOR FURTHER INFORMATION CONTACT: 
Judy Boivers. California State Office. 
Federal Office Building, 2800 Cottage 
Way. room E-2641, Sacramento. CA 
95825, (916) 978-4820. 

Serial No.— CACA 30163 

T. 12 S., R. 3 Wm San Bernardino Meridian. 

Sec. 32. Fractional EV4. 

County—San Diego 

Minerals Reservation—^AU coal and other 
minerals. 

Upon publication of this notice of 
segregation in the Federal Register as 
pi^ded in 43 CFR 2720.1-l(b), the 
mineral interests owned by the United 
States in the private lands covered by 
the application shall be segregated to 
the extent that they will not be subject 
to appropriation under the United States 
mining laws. The segregation effect of 
the application shall terminate by 
publication of an opening order in the 
Federal Register specifying the date and 
time of opening; upon issuance of a 
patent or other document of conveyance 
to such mineral interests; or two years 
from the date of publication of this 
notice, whichever occurs first. 

Dated. June 29.1992. 

Nancy ]. Alex. 

Chief, Lands Section. 

[FR Doc. 92-16112 FUed 7-^-02: a'45 am] 
BILLINQ CODE 43tO-44Mi 


[NM-930-4214-11; NMNM 023844] 

Proposed Continuation of Withdrawal; 
New Mexico 

agency: Bureau of Land Management. 

Interior. 

action: Notice. 

summary: The U.S. Department of 
Agriculture, Forest Service, proposes 
that a portion of a withdrawal of the 
Pine Flat Recreation Area (formerly Pine 
Flat Experimental Area) continue for an 
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additional 20 years. The land will 
remain closed to mining and will be 
opened to surface entry. The land has 
been and will remain open to mineral 
leasing. 

DATES: Comments should be received by 
October 7.1992. 

ADDRESSES: Comments should be sent 
to: BLM, New Mexico State Director, 

P.O. Box 27115, Santa Fe, NM 87502- 
7115. 

FOR FURTHER INFORMATION CONTACT: 

Georgians E. Armijo, BLM, New Mexico 
State Office, 505-438-7594. 

SUPPLEMENTARY INFORMATION: The 

Forest Service proposes that the 
withdrawal of land made by Public Land 
Order 1683 be continued for a period of 
20 years pursuant to section 204 of the 
Federal I^nd Policy and Management 
Act of 1976, 43 U.S.C. 1714(f)(1988). The 
land is described as follows: 

New Mexico Principal Meridian 

Cibola National Forest 

Pine Flat Recreation Area (formerly Pine Flat 
Experimental Area) 

T. 9 N.. R. 6 E. 

Sec. 7, lot 7; 

Sec. 18, NE y4. 

The area described contains 205.42 acres in 
Torrance County 

The withdrawal is essential for 
protection of substantial capital 
improvements on this site. The 
withdrawal currently segregates the 
land from surface entry and mining but 
not from mineral leasing. The Forest 
Service requests that the lands remain 
closed to mining, but that they be 
opened to the operation of the public 
land laws. 

For a period of 90 days from the date 
of publication of this notice, all persons 
who wish to submit comments in 
connection with the proposed 
withdrawal continuation may present 
their views in writing to the New 
Mexico State Director at the address 
indicated above. 

The authorized officer of the Bureau 
of Land Management will undertake 
such investigations as are necessary to 
determine the existing and potential 
demand for the land and its resources. A 
report will be prepared for consideration 
by the Secretary of the Interior, the 
President, and Congress, who will 
determine whether or not the 
withdrawal will be continued and if so, 
for how long. The final determination on 
the continuation of the withdrawal will 
be published in the Federal Register. 

The existing withdrawal will continue 
imtil such final determination is made. 


Dated: June 30,1992. 

Monte G. Joedan, 

Associate State Director, 

[FR Doc. 92-16014 Filed 7-8-92: 8:45 am] 
BILUNQ CODE 4310>FB 


Fiah and Wildlife Service 

Availability of a Draft Recovery Plan 
for Kearney’s Blue-Star for Review 
and Comment 

agency: U.S. Fish and Wildlife Service, 
Department of the Interior. 
action: Notice of document availability 
and public comment period. 

summary: The U.S. Fish and Wildlife 
Service (Service) announces the 
avaUability for public review of a draft 
recovery plan for the Kearney’s blue- 
star [Amsonia keameyana Woodson) 
which the Service listed as an 
endangered species on January 19,1989. 
The plant, Kearney's blue-star occurs in 
the Baboquivari Mountains, Pima 
County, Arizona. There are two known 
populations. A natural population 
occurs on the Tohono O'odham Indian 
Reservation and an introduced 
population occurs on private land. The 
Service solicits review and comment 
from the public on this draft plan. 

DATES: Comments on the draft recovery 
plan must be received on or before 
September 8,1992, to receive 
consideration by the Service. 

ADDRESSES: Persons wishing to review 
the draft recovery plan may obtain a 
copy by contacting the U.S. Fish and 
Wildlife Service, 3616 West Thomas, 
suite 6, Phoenix, Arizona 85019. Written 
comments and materials regarding the 
plan should be addressed to the Field 
Supervisor at the above address. 
Comments and materials received are 
available on request for public 
inspection, by appointment, during 
normal business hours at the above 
address. 

FOR FURTHER INFORMATION CONTACT: 

Please phone Susan Rutman, U.S. Fish 
and Wildlife Service, Botanist; at • 
telephone 602/379-4720 (see 

ADDRESSES). 

SUPPLEMENTARY INFORMATION: 
Background 

Restoring an endangered or 
threatened plant or animal to the point 
where it is again a secure, self- 
sustaining member of its ecosystem is a 
primary goal of the U.S. Fish and 
Wildlife Service's endangered species 
program. To help guide the recovery 
effort, the Service is working to prepare 


recovery plans for most of the listed 
species native to the United States. 
Recovery plans describe site specific 
management actions considered 
necessary for conservation and survival 
of the species, establish objective, 
measurable criteria for the recovery 
levels for downlisting or delisting 
species, and estimate time and cost for 
implementing the recovery measures 
needed. 

The Endangered Species Act of 1973 
(Act), as amended (16 U.S.C. 1531 et 
seg.) requires the development of 
recovery plans for listed species unless 
such a plan would not promote the 
conservation of a particular species. 
Section 4(f) of the Act, as amended in 
1988 requires that public notice and an 
opportunity for public review and 
comment be provided during recovery 
plan development. The Service and 
other Federal agencies will also take 
these comments into account in the 
course of implementing approved 
recovery plans. 

The Kearney's blue-star is an 
endangered species consisting of only 
two wild populations. The total number 
of plants in both populations total 110 
plants. Low numbers, few populations, 
catastrophic flooding, soil erosion 
accelerated by losses in plant cover and 
vigor due to livestock grazing, apparent 
insufficient reproduction, and seed 
predation by insects are principal 
threats to the continued existence and 
recovery of the Kearney's blue-star. 

The Kearney's blue-star recovery plan 
has been reviewed by the appropriate 
Service staff in region 2 and selected 
experts on the biology of the species. 
The plan will be finalized and approved 
following incorporation of comments 
and materials received during this 
comment period. 

Public Comments Solicited 

The Service solicits written comments 
on the recovery plan described. All 
comments received by the date specified 
above will be considered prior to the 
approval of the plan. 

Authority 

The authority for this action is section 
4(f) of the Endangered Species Act, 16 
U.S.C. 1533(f). 

Dated: June 29.1992. 

Lynn B. Starnes, 

Acting Regional Director, 

[FR Doc. 92-16106 Filed 7-8^2; 8:45 am] 
BILUHO COOC 4310-5S-M 
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Availability of Draft Recovery Plan for 
Pecos Bluntnose Shiner for Review 
and Comment 

agency: U.S. Fish and Wildlife Service, 
Department of the Interior. 

ACTION: Notice of document availability 
and public comment period. 

summary: The US, Fish and Wildlife 
Service (Service) announces the 
availability for public review of a draft 
recoveiy plan for the Pecos bluntnose 
shiner (Notropis sintus simus) which the 
Service listed as a threatened species in 
1987. This fish occurs in the Pecos River. 
DeBaca. Chaves, and Eddy counties, in 
southeastern New Mexico. The Service 
solicits review and comment from the 
public on this draft plan. 

DATES: Comments on the draft recovery 
plan must be received on or before 
September 8,1992, to receive 
consideration by the Service. 
ADDRESSES: Persons wishing to review 
the draft recovery plan may obtain a 
copy by contacting the US Fish and 
Wil^e Service, P.O. Box 370, Dexter, 
New Mexico 8823a 

Written comments and materials 
regarding the plans should be addressed 
to the protect leader at the above 
address, (^nunents and materials 
received are available on request for 
public inspection, by appointment 
during normal business hours at the 
above address. 

FOR FURTHER INFORMATION CONTACT; 
James Brooks, Fish and Wildlife Service. 
Office of Fishery and Wildlife 
Management Assistance, Project Leaden 
telephone 505/734-^5226 (see 
ADDRESSES). 

SUPPLEMENTARY INFORMATION: 
Background 

Restoring an endangered or 
threatened plant or animal to the point 
where it is again a secure, self- 
sustaining member of its ecosystem is a 
primary goal of the LJ.S. Fish and 
Wildlife Service’s endangered species 
program. To help guide the recovery 
effort the Service is working to prepare 
recovery plans for most of the bsted 
species native to the United States. 
Recovery plans describe site specffic 
management actions considered 
necessary for conservation and survival 
of the species, establish objective, 
measurable criteria for the recovery 
levels for do%vnli8tiiig or delisting 
species, and estimate time and cost for 
implementing the recovery measures 
needed. 

The Endangered Species Act of 1973 
(Act), as amended (16 U.S.C. 1531 et 
seg,) requires the development of 


recovery for species listed unless such a 
plan would not promote the 
conservation of a particular species. 
Section 4(f) of the Act as amended in 
1988, requires that public notice and an 
opportunity for public review and 
comment be provided during recovery 
plan development The Service will 
consider all information presented 
during a pubhc comment period prior to 
apfiroval of each new or revised 
Recovery plan. The Service and other 
Federal agencies will also take these 
comments into account in the course of 
implementing approved recovery plans. 

The Pecos bluntnose shiner is 
threatened with extinction throughout 
its range. Once abundant in the Pecos 
River ^m Santa Rosa to Carlsbad. New 
Mexico, the range and numbers of fish 
present have decreased dramatically. 
The loss of permanent water flows and 
degradation of riverine habitat are 
major threats to the species survival. 
Other factors such as predation by and 
competition with various introduced 
species of fish may be adversely 
impacting this species also. 

The Pecos bluntnose shiner recovery 
plan has been reviewed extensively. 

The plan will be issued as final 
incorporation of comments and material 
received during this comment period. 

Public Conunents Solicited 

The Service solicits written comments 
on the Pecos bluntnose shiner recovery 
plan. All comments received by the date 
specified above will be considered prior 
to approval of the plan. 

Authority 

The authority for this action is section 
4(f) of the Endangered Species Act 16 
U.S.C. 1533(0. 

Dated: June 29.1992. 

Lynn B. Staraes, 

Acting Regional Director, 

[FR Doc. 92-16105 Filed 7^8-02: 6:45 am] 

BtLUNQ CODE 4310-SS-M 


Geological Survey 

Federal Geographic Data Committee; 
Public Meeting on the Nabonai Spatial 
Data Infrastructure 

agency: Geological Survey, DOl. 
ACTION: Notice of meeting. 

SUMMARY: The Coordination Croup of 
the Federal Geographic Data Committee 
will conduct a public meeting to discuss 
approaches to building the Nation's 
digital geographic (spatial) data 
infrastructure. A major goal of Office of 
Management and Budget Circular A-16. 


which established the Federal 
Geographic Data Committee, is the 
development of a national digital spatial 
information resource. %vith the 
involvement of Federal, State, and local 
governments, and the private sector. 
This national information resource, 
linked by criteria and standards, will 
enable efficient transfer of spatial data 
between producers and users. 

The committee will use the 
information gathered at the meeting in 
developing its longer term strategy for 
the infrastructure and liaison with the 
non-Federal community. The views of 
the public, particularly those interested 
in the production, use. and sharing of 
geographic data, are requested. 

DATES: August 3,1992,1:30 p.m. toS p.m. 

ADDRESSES: Ballroom, Ramada 
Renaissance Techworld, 999 Ninth 
Street NW.. Washington, DC The 
meeting will be held concurrently with 
the American Society of 
Photogrammetry and Romote Sensing's 
Convention of Mapping and Monitoring 
Global Change. 

FOR FURTHER INFORMATION CONTACT: 

For further information or to submit 
views concerning the topic to be 
addressed at the meeting, contact either 
Jeff Booth, U.S. Environmental 
Protection Agency. 401 M Street, SW. 
(3405R). Washington, DC 20400; 
telephone (703) 557-3088: telefax (703) 
557-3180; or Michael Domaratz, U.S. 
Geological Survey. 590 National Center. 
Reston, Virginia 22092: telephone (703) 
648-4533; telefax (703) 646-5755. 

SUPPLEMENTARY INFORMATION: 

Admittance of the public will be limited 
to the seating available. Persons 
planning to attend the meeting should 
contact Judith Wildman at (703) 6464150 
prior to August 1. Background materials 
for the meeting are available by 
contacting Ms, Wildman. 

Dated: June 15.1992. 

Allen H. Watkins. 

Chieft National Mapping Division, 

[FR Doa 92-16113 Filed 7-6-92; 8:45 amj 
SrUJMQ CODE <3YO-31-M 


National Park Service 

Statue of Liberty National Monument 
Ellis Islands, New York, NY 

Intent to Prepare an Environmental 
Impact Statement and Notice of Public 
Scoping Meeting 

In accordance with section 102(c) of 
the National Environmental Policy Act 
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of 1969, and pursuant to the Report of 
the Senate Committee on the 
Department of Transportation and 
Related Agencies Appropriation Bill, 

1992, the National Park Service (NPS) is 
preparing an Environmental Impact 
Statement (EIS) concerning the 
establishment of a bridge to Ellis Island, 
Statute of Liberty National Monument, 
New York from Liberty State Park, 

Jersey City, New Jersey as a means of 
providing alternate access to the island. 
A no-action/no build alternative will be 
analyzed along with alternatives 
including rehabilitation of the existing 
temporary/construction bridge, 
developing a new bridge, tunnel or other 
mode of access with an array of 
equipment options to shuttle visitors and 
provide emergency service and analysis 
of administrative changes to enhance 
access. 

The NPS will hold public meetings as 
indicated below for the purpose of 
soliciting both written and verbal 
comments concerning the scope of 
alternatives and impacts to be analyzed. 
The NPS expects to be evaluating 
impacts on topics such as: Visitor 
services, cultural resource preservation, 
park land protection and/or 
enhancement, water, air, and sound 
quality, vehicular traffic, unrestricted or 
open water navigation, and local socio¬ 
economic effects. 

Public input will help expand and/or 
confirm these topics for impact analysis. 
Meetings will be held as follows: 

Tuesday, July 21.1992, 2 p.m. 

Interpretive Center, Freedom Way, 

Liberty State Park, Jersey City, New 

Jersey 

Thursday, July 30,1992, 2 p.m. 

Federal Hall National Memorial, 26 Wall 

Street, New York, New York 

The public response period for written 
comments on this phase of NEPA 
compliance work will close September 
1,1992, after which a synthesis of public 
comments will be prepared and made 
available. Anticipating extensive 
interest and concern in this undertaking, 
a draft Environmental Impact Statement 
(EIS) is expected to be ready for public 
and interagency review in the Fall of 

1993, commensurate with the progress of 
other related compliance requirements 
pertaining to such laws as the National 
Historic Preservation Act of 1966. 
Integral with or following these 
compliance responsibilities of the NPS 
will be the compliance work of the 
regulatory agencies such as the US 
Coast Guard for navigational safety, the 
US Army Corps of Engineers for water 
quality and structural placement, and 


various New York and New Jersey state 
agencies. 

The responsible official for the EIS is 
Marie Rust, Acting Regional Director. 
North Atlantic Region, National Park 
Service. Written comments and 
suggestions concerning the range of 
alternatives and related impacts to be 
evaluated in the EIS must be submitted 
to Michael Alderstein, Chief, Office of 
Urban Projects, National Park Service, 
28 Wall Street, New York, New York, 
10005, by September 1,1992. 

Dated: June 29.1992. 

John J. Burchill, 

Acting Regional Director. 

|FR Doc. 92-16028 Filed 7-8-92; 8:45 am) 
BILLING COOC 4310-7(HH 


Mississippi River Coordinating 
Commission Meeting 

agency: National Park Service. Interior. 
ACTION: Notice of meeting. 

summary: This notice sets the schedule 
for the forthcoming meetings of the 
Mississippi River Coordinating 
Commission. Notice of this meeting is 
required under the Federal Advisory 
Committee Act. 

dates: July 14.1992,1 p.m. to 5 p.m. 
ADDRESSES: City Hall, City of Ramsey. 
15153 Nowthen Boulevard, Ramsey. 
Minnesota. 

FOR FURTHER INFORMATION CONTACT: 

Superintendent, Mississippi National 
River and Recreation Area, 175 East 5th 
Street, suite 416, St. Paul, Minnesota 
55101, (612) 290-4160. 

SUPPLEMENTARY INFORMATION: The 
Mississippi River Coordinating 
Commission was established by Public 
Law 100-696, November 18,1988. 

Dated: )une 12,1992. 

Edward D. Carlin, 

Acting Regional Director, Midwest Region. 

[FR Doc. 92-16029 Filed 7-8-92: 8:45 am) 
BILUNQ CODE 4310>7(MI 


Meeting of the National Park System 
Advisory Board 

agency: National Park Service, 
Department of the Interior. 

ACTION: Notice of meeting of National 
Park System Advisory Board. 

Notice is hereby given in accordance 
with the Federal Advisory Committee 
Act. 5 U.S.C, Appendix, that a meeting 
of the National Park System Advisory 
Board will be held on August 10 and 11, 
1992 at the Many Glacier Hotel, Glacier 


National Park, Montana. The general 
business meeting will start at 8 a.m., 
Monday, August 10. continuing until 
about 5 p.m. The Board will reconvene 
at about 8 a.m. the next morning and 
conclude its meeting by about noon on 
Tuesday, August 11. The meeting will 
follow orientation tours and briefings in 
Glacier National Park and the adjoining 
Waterton Lakes National Park in 
Alberta, Canada. 

Potential National Historic Landmarks 
will be discussed during the morning of 
August 10, along with the Service’s 
studies of the Dutch Harbor Naval 
Operating Base, Alaska as a potential 
addition to the National Park System 
and the Coronado Expedition trail route 
(AZ, NM, TX. OK and KS) as a potential 
addition to the National Trails System. 
Activities relating to the Service’s 
upcoming American Labor History 
theme study will also be discussed. 

Scheduled for discussion during the 
afternoon of August 10 are Board 
recommendations regarding National 
Heritage Corridors, the Service’s current 
concepts for a national system of 
American Heritage Landscapes/Areas, 
and the transition of the Presidio of San 
Francisco to administration by the 
National Park Service. Other discussion 
topics will include the Columbus 
Quincentennial, the Board's 
participation in the Service’s new area 
study program, and the structuring of 
Boai^ committees. 

Topics for the morning of August 11 
will include future activities of the 
Board’s Natural Areas Committee and 
Interim reports on Board activities 
relating to the Outdoor Recreation 
Initiative of the Secretary of the Interior, 
urban park issues, and the education 
potential of the parks. 

The Board will be addressed at 
various times by officials of the 
Department of the Interior and the 
National Park Service, and other 
miscellaneous topics and reports will be 
covered. We reserve the right to change 
the order of the agenda if necessary to 
accommodate travel schedules, or for 
other reasons. 

The business meeting will be open to 
the public. Space and facilities to 
accommodate members of the public are 
limited and persons will be 
accommodated on a first-come, first- 
served basis. Anyone may file with the 
Board a written statement concerning 
matters to be discussed. The Chairman 
may also permit attendees to address 
the Board, but may restrict the length of 
presentations as necessary to allow the 
Board to complete its agenda within the 
allotted time. 
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Persons wishing further information 
concerning the meeting, or who wish to 
submit written statements, may contact 
Mr. David L. Jervis, Office of Policy, 
National Park Service. P.O. Box 37127, 
Washington, DC 20013-7127 (telephone 
202-208-4030). More specific information 
on potential National Historic 
Landmarks may be obtained from 
Senior Historian Benjamin Levy (History 
Division, telephone 202-343-8164) at the 
same P.O. box address. 

Draft minutes of the meeting will be 
available for public inspection about 12 
weeks after the meeting, in room 1220, 
Main Interior Building, 1849 C Street 
NW., Washington, DC. 

Herbert S. Cables. Jr., 

Deputy Director. 

(FR Doc. 92-16030 Filed 7-8-92; 8:45 am) 

B4LUNG CODE 4310-70-M 


INTERSTATE COMMERCE 
COMMISSION 

[Finance Docket No. 32103] 

Milford-Bennington Railroad Co., 
Inc.—Trackage Rights Exemption- 
Boston and Maine Corp. and 
Springfield Terminal Railway Co.; 
Exemption 

Boston and Maine Corporation and 
Springfield Terminal Railway Company 
have agreed to grant 5.36 miles of 
overhead trackage rights between 
Wilton (milepost N-16.36) and Milford. 
NH (milepost N-11.0) to Milford- 
Bennington Railroad Company. Inc. 
(MBR). 

The trackage rights will permit MBR 
to move high volumes of stone and 
gravel from facilities at Wilton to a 
processing plant at Milford. MBR 
intends to consummate the trackage 
rights agreement 7 days from the filing 
date of this notice or on July 1,1992. 

As a condition to the use of this 
exemption, any employees adversely 
affected by the transaction will be 
protected under Norfolk and Western 
Ry. Co.—Trackage Rights—BN. 354 
I.C.C. 605 (1978), as modified in 
Mendocino Coast Ry.. Inc.—Lease and 
Operate, 360 I.C.C. 653 (1980). 

The verified notice was filed under 49 
CFR 1180.2(d)(7). If the notice contains 
false or misleaciing information, the 
exemption is void ab initio. Petitions to 
reopen and revoke the exemption under 
49 U.S.C. 10505(d) may be filed at any 
time. The filing of a petition to revoke 
will not stay the effectiveness of the 
exemption. Pleadings must be filed with 
the Commission and served on: Keith G. 
O’Brien, Rea. Cross & Auchincloss. 1920 


N Street NW.—#420, Washington. DC 
20036. 

Dated: July 1.1992. 

By the Commission, David M. Konschnik. 
Director, Office of Proceedings. 

Sidney L. Strickland. Jr.. 

Secretary. 

[FR Doc. 92-16086 Filed 7-8-92; 8:45 am) 
BILUNQ CODE 703S-ei-M 


DEPARTMENT OF JUSTICE 
Information Collections Under Review 

The Office of Management and Budget 
(OMB) has been sent the following 
collection(s) of information proposals 
for review under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35) and the Paperwork 
Reduction Reauthorization Act since the 
last list was published. Entries are 
grouped into submission categories, with 
each entry containing the following 
information; 

(1) The title of the form/collection; 

(2) The agency form number, if any. 
and the applicable component of the 
Department sponsoring the collection: 

(3) How often the form must be filled 
out or the information is collected; 

(4) Who will be asked or required to 
respond, as well as a brief abstract; 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond; 

(6) An estimate of the total public 
burden (in hours) associated with the 
collection; and. 

(7) An indication as to whether 
section 3504(h) of Public Law 96-511 
applies. 

Comments and/or suggestions 
regarding the item(s) contained in this 
notice, especially regarding the 
estimated public burden and associated 
response time, should be directed to the 
OMB reviewer. Ms. Lin Liu on (202) 395- 
7340 and to the Department of Justice's 
Clearance Officer, Mr. Don Wolfrey, on 
(202) 514-4115. If you anticipate 
commenting on a form/collection, but 
find that time to prepare such comments 
will prevent you from prompt 
submission, you should notify the OMB 
reviewer and the DOJ Clearance Officer 
of your intent as soon as possible. 
Written comments regarding the burden 
estimate or any other aspect of the 
collection may be submitted to Office of 
Information and Regulatory Affairs, 
Office of Management and Budget. 
Washington. DC 20503, and to Mr. Don 
Wolfrey. DOJ Clearance Officer, SPS/ 
JMD/5031 CAB, Department of Justice. 
Washington. DC 20530. 


Extension of the Expiration Date of a 
Currently Approved Collection Without 
any Change in the Substance or in the 
Method of Collection 

(1) Application for individual 
manufacturing quota for a basic class of 
controlled substance. 

(2) Form 189. Drug Enforcement 
Administration. 

(3) Annually. 

(4) Businesses or other for-profit. Form 
189 is required to be completed by 
applicants who desire to manufacture 
Schedules I and 11 Controlled 
Substances. The information is used by 
DEA to calculate the individual 
manufacturing quotas for U.S. 
companies involved in the manufacture 
of controlled substances. 

(5) 85 annual responses at .5 hours per 
response. 

(6) 43 annual burden hours. 

(7) Not applicable under 3504(h). 

Public comment on these items is 

encouraged. 

Dated: July 2.1992. 

Don Wolfrey, 

Department Clearance Officer^ Department of 
Justice. 

[FR Doc. 92-16068 Filed 7-8-92: 8:45 am] 
BILUNO CODE 441(M>»-«I 


Lodging of Consent Decree Pursuant 
to the Clean Air Act, 42 U.S.C. 7401 et 
seq., In United States v. Card! Corp. 

In accordance with Department 
policy. 28 CFR 50.7, 38 FR 19029, notice 
is hereby given that a proposed Consent 
Decree in United States v. Cardi 
Corporation, Civil Action No. 91-OlOlT. 
was lodged, together with an amended 
complaint, in the United States District 
Court for the District of Rhode Island on 
July 2.1992. The amended complaint 
alleges that the defendants. Cardi 
Corporation and Cardi Materials 
Corporation, violated the Clean Air Act. 
42 U.S.C. 7401 et seq., at an asphalt 
plant located in Warwick. Rhode Island, 
by failing to conduct emissions testing 
and to comply with emissions limits set 
forth in the New Source Performance 
Standard for Hot Mix Asphalt Plants. 40 
CFR part 60. subpart I. The amended 
complaint also alleges that Cardi 
Corporation violated the Clean Air Act 
by failing to comply with an 
administrative order issued pursuant to 
that Act by the United States 
Environmental Protection Agency. The 
proposed Decree, if entered, will resolve 
the liability of the defendants for these 
alleged violations. The proposed Decree 
would require the defendants to pay a 
civil penalty and to implement an 
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operations and maintenance program to 
ensure compliance with the Clean Air 
Act at the Warwick plant. 

The Department of Justice will 
receive, for a period of thirty (30) days 
from the date of publication of t^s 
notice, written comments relating to the 
proposed Decree. Comments should be 
addressed to the Acting Assistant 
Attorney General of the Environment 
and Natural Resources Division, United 
States Department of Justice, 
Washington, E>C 20530, and should refer 
to United States v. Cardi Corporation, 
Department of Justice No. 90-5-2-1- 
1393. 

The proposed Decree may be 
examined at the office of the United 
States Attorney, Westminster Square 
Building, 10 Dorrance Street Providence, 
Rhode Island, 02903: at the Region 1 
office of the United States 
Environmental Protection Agency, One 
Congress Street Boston. Massachusetts, 
02203; and at the Environmental 
Enforcement Section Document Center, 
601 Pennsylvania Ave.. NW., Box 1097, 
Washington. DC 20044. 202-347-2072. A 
copy of the proposed consent decree 
may be obtained in person or by mail 
from the Document Center. In requesting 
a copy, please enclose a check in the 
amount of $4.00 (25 cents per page 
reproduction*costs) payable to Consent 
Decree Library. 

Rog« Clegg. 

Acting Assistant Attorney Genera!, 
Environment SrNotura! ^sources Division, 
[FR Doc. 92-18126 Filed 7-8-92; 8:45 am) 
aiLUNG CODE 441(M11-M 


Lodging of Consent Decree Pursuant 
to the Clean Water Act 

In accordance with Department 
policy, 28 CFR 50.7, notice is hereby 
given that on June 22,1992, a proposed 
consent decree in United States v. 
Eagle-Picher Industries, Inc,, Civil 
Action No. 89-C-165, was lodged with 
the United States District Court for 
Colorado. The action was brought under 
sections 301(a) and 309(b) and (d), of the 
Clean Water Act, 33 U.S.C. 1311(a) and 
1319(b) and (d), for Eagle-Picher’s 
violations of industrial wastewater 
pretreatment regulations, 40 CFR 403 
and 461, at its battery manufacturing 
plant located in Security, Colorado. 

The proposed consent decree requires 
the defendant to pay civil penalties in 
the amount of $1^000.00. In addition, 
the consent decree requires the 
defendant to maintain future compliance 
with all applicable industrial 
wastewater pretreatment regulations 
and requirements of the Clean Water 
Act 


The Department of Justice will receive 
comments relating to the proposed 
consent decree for a period of thirty (30) 
days from the date of this publication. 
Comments should be addressed to the 
Assistant Attorney General, 
Environment and Natural Resources 
Division, Department of Justice, 
Washington, DC 20530, and should refer 
to United States v. Eagle-Picher 
Industries, Inc,, DOJ Ref. No. 90-5-1-1- 
3288. 

Copies of the proposed consent decree 
may be examined at the Office of the 
United States Attorney, District of 
Colorado, 633 17th Street, suite 1600, 
Denver, Colorado 80202. The proposed 
Consent Decree may also be examined 
at the Environmental ^forcement 
Section Document Center. 601 
Pennsylvania Ave., NW.. Box 1097, 
Washington, DC 20004, (202) 347-7829. A 
copy of the proposed consent decree 
may be obtained in person or by mail 
from the Document Center. In requesting 
a copy, please enclose a check in the 
amount of $4.25 (25 cents per page 
reproduction costs) payable to Consent 
Decree Library. 

Roger Olegg, 

Acting Assistant A ttorney General 
Environment and Natural Resources Division. 
[FR Doc. 92-16015 Filed 7-8-92; 8:45 am] 

BILUMQ COOC 4410-01-M 


Consent Judgment in Action To Enjoin 
Violations of the Clean Air Act 

In accordance with Departmental 
Policy, 28 CFR 50.7, notice is hereby 
given that a consent decree in United 
States V. United Air Lines, Inc., No. 92- 
2405 FMS, was lodged with the United 
States District Court for the Northern 
District of California on June 24,1992. 

The consent decree requires payment 
of a $234,500 penalty by defendant for 
violations of the Clean Air Act. The 
consent decree also provides that 
defendant will commit to measures 
necessary to achieve compliance with 
Clean Air Act and the violatile organic 
compound emission limit in the 
California State Implementation Plan. 

For thirty (30) days from the date of 
publication of this notice, the 
Department of Justice will receive 
written comments relating to the 
consent decree. Comments should be 
addressed to the Assistant Attorney 
General, Environment and Natural 
Resources Division, Department of 
Justice, Washington, DC 20530 and 
should refer to United States v. United 
Airlines, Inc,, DOJ Ref, No. 90-5-2-2- 
1449. 

The consent decree may be examined 
at the Office of the United States 


Attorney, District of California, 450 
Golden Gate Avenue, San Francisco, 
California 36055; at the Region IX Office 
of the Environmental Protection Agency, 
75 Hawthorne Street, San Francisco. 
California 94105; and at the 
Environmental Enforcement Section 
Document Center, 601 Pennsylvania 
Avenue, NW., Box 1097 Washington, DC 
20004, Tel. (202) 347-2072. A copy of the 
consent decree may be obtained in 
person or by mail ^m the Document 
Center. In requesting a copy, please 
tender a check in the amount of $3.75 (25 
cents per page reproduction charge) 
payable to the Consent Decree Library. 
Roger Clegg, 

Acting Assistant Attorney General, 
Environment and Natural Resources Division. 
[FR Doc. 92-16016 Filed 7-8-92; 8:45 a m.) 
BILUNQ COOC 4410-01-M 


Antitrust Division 

Notice Pursuant to the National 
Cooperative Research Act of 1984— 
Advanced Television Test Center, Inc7 
Cable Television Laboratories, Inc. 

Notice is hereby given that, pursuant 
to section 6(8) of the National 
Cooperative Research Act of 1984,15 
U.S.C. 4301 etseq. (“the Act“), 

Advanced Television Test Center, Inc. 
(“Test Center’*) and Cable Television 
Laboratories, Inc. (“CableLabs”) on May 
18.1992, filed an additional written 
notification simultaneously with the 
Attorney General and the Federal Trade 
Commission disclosing additions to the 
membership. The additional notification 
was filed for the purpose of extending 
the protections of Section 4 of the Act, 
limiting the recovery of antitrust 
plaintiffs to actual damages under 
specified circumstances. 

On October 2,1989, Test Center and 
CableLabs filed their original 
notification pursuant to section 6(a) of 
the Act The Department of Justice 
published a notice in the Federal 
Register pursuant to section 6(b) of the 
Act on November 8,1989 (54 ra 46997). 
On February 20.1991, and February 18, 
1992, CableLabs and Test Center filed 
additional written notifications. The 
Department published notices in the 
Federal Register in response to the 
additional notifications on April 10,1991 
(56 FR 14542), and April 15.1992 (57 FR 
13121), respectively. 

Pursuant to Section 6(b) of the Act, 
the identities of the additional members 
of CableLabs are: Barden 
Communications, Inc., Detroit, Ml— 
effective 2/18/92; Duhamel Cable, Rapid 
City, SD—effective 4/10/92; Prestige 
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Cable TV of Maryland, Inc., 

Cavlersville, GA—effective 2/28/92; and 
Princetown Cable Company, 
Schenectady, NY—effective 3/13/92. 

The area of activity remains the 
coordination of testing efforts to 
facilitate the development of data that 
the FCC and its Advisory Committee on 
Advanced Television Service, as well as 
the Advanced Television Systems 
Committee, will require and utilize to 
determine appropriate actions with 
regard to the introduction of advanced 
television service in the United States. 
The parties may also undertake 
additional ATV tests not required by the 
Advisory Committee on Advanced 
Television Service, 
fosepb H. Widmar, 

Director of Operations Antitrust Division. 

(PR Doc. 92-16122 Filed 7-8-92; 8:45 am) 
BILUMO CODE 44ia-«1-M 


Notice Pursuant to ttfe National 
Cooperative Research Act of 1984— 
Cable Television Laboratories, fnc. and 
General Instrument Corp. 

Notice is hereby given that, pursuant 
to section 6(a) of the National 
Cooperative Research Act of 1984,15 
U.S.C 4301 et seq. (“the Act*’). Cable 
Television Laboratories, Inc. 
(“CableLabs”) and General Instrument 
Corporation through its Jerrold 
Communications Division (“GI”) on May 
18,1992, bled an additional written 
notification simultaneously with the 
Attorney General and the Federal Trade 
Commission disclosing additions to the 
membership. The additional notification 
was filed for the purpose of extending 
the protections of section 4 of the Act, 
limiting the recovery of antitrust 
plaintiffs to actual damages under 
specified circumstances. 

On September 20,1990, CableLabs 
and GI filed their original notification 
pursuant to section 6(a) of the Act. The 
Department of Justice published a notice 
in the Federal Register pursuant to 
section 6(b) of the Act on November 1. 
1990 (55 FR 46111). On February 20.1991, 
and February 18,1992, CableLabs and 
GI filed additional written notifications. 
The Department published notices tn the 
Federal Register in response to the 
additional notifications on April 10,1991 
(56 FR 14542). and April 15.1992 (57 FR 
13122), respectively. 

Pursuant to section 6(b) of the Act. the 
identities of the additional members of 
CableLabs are: Barden Communications, 
Ina, Detroit, Ml—effective 2/10/92; 
Duhamel Cable, Rapid City. SD— 
effective 4/10/92; Prestige Cable TV of 
Maryland, Inc., CavIersCille, GA— 
effective 2/26/92; and Princetown Cable 


Company, Schenectady, NY—effective 
3/13/92. 

The area of activity remains the 
cooperation in the conduct of National 
Television System Committee (NTSC) 
visual degradation tests to evaluate the 
subjective effects of typical impairments 
and other conditions on NTSC television 
pictures generated in cable television 
systems, 
loseph H. Widmar, 

Director of Operations Antitrust Division. 

[FR Doc. 92-16127 Filed 7-6-92; 8:45 am] 
BILUNQ COOE UftHtt-m 


Notice Pursuant to the National 
Cooperative Research Act of 1984— 
Cable Television Laboratories, Inc./ 
General instrument Corporation/ 
Scientific-Attanta, Inc. 

Notice is hereby, given that, pursuant 
to section 6{a} of the National 
Cooperative Research Act of 1984,15 
U.S.C. 4301 et seq. (“the Act*^, Cable 
Television Laboratories, Inc. 
(“CableLabs”)* General Instrument 
Corporation CXJI”) and Scientific- 
Atlanta, Inc. (•‘S-A”) on May 18,1992, 
filed an additional written notification 
simultaneously with the Attorney 
General and the Federal Trade 
Commission disclosing additions to the 
membership. The additional notification 
was filed for the purpose of invoking the 
protections of section 4 of the Act, 
which limit the recovery of antitrust 
plaintiffs to actual damages under 
specified circumstances. 

On June 21,1991, CableLabs. Cl and 
S-A filed their original notification 
pursuant to section 6(a) of the Act. The 
Department published a notice in the 
Federal Register pursuant to section 6(b} 
of the Act on August 1.1991 (56 FR 
36847). On February 18,1992, CableLabs 
filed an additional written notification. 
The Department published a notice in 
the Federal Register in response to the 
additional notification on April 15,1992 
(57 FR 13122). 

Pursuant to section 6(b) of the Act. the 
identities of the additional members are; 
Darden Communications. Inc., Detroit, 
MI—effective 2/18/92; Duhamel Cable, 
Rapid City, SD—effective 4/10/92; 
Prestige Cable TV of Maryland Inc,, 
Cavlersville, GA—effective 2/26/92; and 
Princetown Cable Company, 
Schenectady, .NY—effective 3/13/92. 

The area of activity remains the 
cooperation in the education of the 
cable industry and the public concerning 
the availability oL and potential for, 
digital video transmission and 
compression technologies in the 
distribution and delivery of cable 
television programming. The parties also 


plan to cooperate in demonstrations of: 
(a) The distribution of compressed, 
digitaUy-transmitted NTSC signals to 
cable television systems and (b) the 
delivery and telecast of advanced 
television (ATV) programming by the 
cable industry. These demonstrations 
will be coordinated by CableLabs using 
high definition television (HDTV) and 
other ATV proponent television systems 
that wish to participate. 

Joseph H. Widmar. 

Director of Operations Antitrust Division. 

[FR Doc. 92-16128 Piled 7-8-92; 8:45 am) 
BILUNQ COOE 4410-01-M 


Notice Pursuant to the National 
Cooperative Research Act of 1984; 
Cable Television Laboratories, Inc7 
PCN America, fnc. 

Notice is hereby given that, pursuant 
to section 6(a) of the National 
Cooperative Research Act of 1984,15 
U3.a 4301 et seq. (“the Act**), Cable 
Television Laboratories, Inc. 
(**CableLab8**) and PCN America, Inc. 
(‘*PCN America'*) on May 18,1992, filed 
a written notification simultaneously 
with the Attorney General and the 
Federal Trade Commission disclosing 
additions to the membership. The 
additional notification was filed for the 
purpose of invoking the protection of 
section 4 of the Act, which limit die 
recovery of antitrust plaintiffs to actual 
damages under specified circumstances. 

On March 25.1991, CableLabs and 
PCN America filed their original 
notification pursuant to section 6(a) of 
the Act. The Department published a 
notice in the Federal Register pursuant 
to section 6(b) of the Act on June 14, 

1991 (56 FR 27539). On February 18.1992, 
CableLabs filed an additional written 
notification. The Department published 
a notice in the Federal Register in 
response to the additional notification 
on April 15,1992 (57 FR 13122). 

Pursuant to section 6(b) of the Act. the 
identities of the additional members are: 
Barden Communications, Inc., Detroit, 
MI—effective 2/18/92; Duhamel Cable, 
Rapid City. SD—effective 4/10/92; 
Prestige Cable TV of Maryland, Ina, 
Cavlersville, CA—effective 2/26/92; and 
Princetown Cable Company, 
Schenectady, NY—effective 3/13/92. 

The area of activity remains the 
cooperation in the development of 
interface concepts between personal 
communications networks and cable 
system networks, including the 
exchange of information relating to the 
functions and architecture of personal 
communications networks, and 
cooperation in the conduct of radio 
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frequency tests in connection with 
experimental personal communications 
network licenses issued by the FCC. 
JoMpb H. Widmar, 

Director of Operations, Antitrust Division. 
[FR Doc. 92-16129 Filed 7-8-92; 8:45 am) 
BILLING COO€ 441(M>1-M 


Notice Pursuant to the National 
Cooperative Research Act of 1984; 
Cable Television Laboratories, Inc./ 
Telecommunications, lnc./Viacom 
International lnc./Public Broadcasting 
Service 

Notice is hereby given that, pursuant 
to section 6(a) of the National 
Cooperative Research Act of 1984,15 
U.S.C. 4301 et seq. (“the Act**), Cable 
Television Laboratories, Inc. 
(“CableLabs’*), Tele-Communications, 
Inc. (‘TCI**), Viacom International Inc. 
(’’Viacom**) and Public Broadcasting 
Service (“PBS**) on May 10.1992, filed a 
written notification simultaneously with 
the Attorney General and the Federal 
Trade Commission disclosing additions 
to the membership. The additional 
notification was filed for the purpose of 
invoking the protections of section 4 of 
the Act, which limit the recovery of 
antitrust plaintiffs to actual damages 
under specified circumstances. 

On November 27,1991, CableLabs, 
TCI, Viacom and PBS filed their original 
notification pursuant to section 6(a) of 
the Act. The Department published a 
notice in the Federal Register pursuant 
to section 6(b) of the Act on February 3. 
1992 (57 FR 4061). On February 18,1992, 
CableLabs filed an additional written 
notification. The Department published 
a notice in the Federal Register in 
response to the additional notification 
on April 15.1992 (57 FR 13120). 

Pursuant to section 6{b) of the Act, the 
identities of the additional members are: 
Barden Communications. Inc., Detroit, 
MI—effective 2/18/92; Duhamel Cable, 
Rapid City. SD—effective 4/10/92; 
Prestige Cable 1*V of Maryland. Inc., 
Cavlersville, GA—effective 2/26/92; and 
Princetown Cable Company. 
Schenectady, NY—effective 3/13/92. 

The area of activity remains the 
participation and coordination with 
each other in a Request For Proposals 
(“RFP**) for development of one or more 
Digital Compression Delivery Sy8tem(8) 
that will enable cable television 
program suppliers to provide multiple 
programs per satellite transponder 
channel to cable television system 
headends and customers. The parties 
intend to evaluate the responses to the 


RFP and may independently award 
contract(8) to develop the Sy8tem(8). 
Joseph H. Widmar, 

Director of Operations, Antitrust Division. 
[FR Doc. 92-16130 Filed 7-8-92: 8:45 am] 

BILUNQ CODE 44t<H>1-M 


Pursuant to the National Cooperative 
Research Act of 1984 DIversey Corp. 
Phosphoric Acid Joint Venture 

Notice is hereby given that, on June 
12,1992, pursuant to section 6(a) of the 
National Cooperative Research Act of 
1984,15 U.S.C. 4301, et seq. “(**the Act**), 
Diversey Corporation filed a written 
notification simuHaneously with the 
Attorney General and the Federal Trade 
Conunission disclosing the addition of 
three parties to the Phosphoric Acid 
Joint Venture. The notification was filed 
for the purpose of invoking the Act’s 
provisions limiting the recovery of 
antitrust plaintiffs to actual damages 
under specified circumstances. 
Specifically. Diversey Corporation 
advised that Chemland. Inc., Turlock. 
California, Mason Chemical Co.. 
Chicago, Illinois; and The Procter and 
Gamble Co., Cincinnati, Ohio have 
become parties to the Joint Venture. 

No other changes have been made in 
either the membership or planned 
activity of the Joint Venture. 
Membership in this Joint Venture 
remains open, and the members intend 
to file additional written notification 
disclosing all changes in membership. 

On April 26,1991, Diversey 
Corporation filed its original notification 
pursuant to section 6(a) of the Act. The 
Department of Justice published a notice 
in the Federal Register pursuant to 
section 6(b) of the Act on May 20,1991 
(56 FR 23089). 

Joseph H. Widmar, 

Director of Operations, Antitrust Division. 

[FR Doc. 92-16017 Filed 7-8-92; 8:45 am) 
BILLING CODE 4410-0t-M 


Notice Pursuant to the National 
Cooperative Research Act of 1984; 
Microelectronics and Computer 
Technology Corp. 

Notice is hereby given that, pursuant 
to section 6(a) of the National 
Cooperative Research Act of 1984,15 
U.S.C. 4301 et seq. (“the Act**), 
Microelectronics and Computer 
Technology Corporation (“MCC”) on 
Jime 2,1992 filed a written notification 
simultaneously with the Attorney 
General and the Federal Trade 
Commission disclosing certain 
information. The additional written 
notification was filed for the purpose of 


extending the protections of section 4 of 
the Act limiting the recovery of antitrust 
plaintiffs to actual damages under 
specified circumstances. 

On December 21.1984, MCC and its 
shareholders filed their original 
notification pursuant to section 6(a) of 
the Act. The Department of Justice (the 
•‘Department**) published a notice in the 
Federal Register pursuant to section 6(b) 
of the Act on January 17,1985 (50 FR 
2633). MCC and its shareholders filed 
additional notifications on March 29, 
1985, July 30,1986, November 7,1986, 
December 23.1986, February 25.1987, 
December 23.1987, March 4,1988, 

August 16,1988, September 19.1989, 
January 16.1990, March 7,1990, April 11. 

1990, July 11.1990, October 2.1990, 
January 17.1991, March 1,1991, July 30, 

1991, November 12,1991, February 11, 

1992, March 13,1992, and May 21.1992. 
The Department published notices in 

the Federal Register in response to these 
additional notifications on April 23.1985 
(50 FR 15989), September 10.1988 (51 FR 
32263). December 8,1988 (51 FR 44132), 
February 3.1987 (52 FR 3358), March 19, 
1987 (52 FR 8881), January 22,1988 (53 
FR 1859), March 29,1988 (53 FR 10159), 
September 22.1988 (53 FR 38910), 
October 28.1989 (54 FR 43631). March 8. 

1990 (55 FR 8812), April 9.1990 (55 FR 
13200), May 8.1990 (55 FR 19114), 
October 24.1990 (55 FR 42916), 
December 28.1990 (55 FR 53367), 
February 11.1991 (56 FR 5424). July 1. 

1991 (56 FR 29976). August 29,1991 (58 
FR 42757), January 15,1992 (57 FR 1760), 
March 24,1992 (57 FR 10190), and June 
30.1992 (57 FR 29100), respectively. A 
Federal Register notice has not yet been 
published for the MCC notification filed 
on May 21,1992. On October 21,1985, 
MCC filed an additional notification for 
which a Federal Register notice was not 
required. 

VLSI Technology, located in San Jose, 
California, has become an Associate 
Member of MCC and a participant in the 
Single/Few Chip Packaging Project 
within MCC's Packaging/Interconnect 
Technology Program. 

Joseph H. Widmar, 

Director of Operations, Antitrust Division. 

[FR Doc. 92-16131 Filed 7-6-92; 8:45 am) 
BILLING CODE 4410-01-41 


Pursuant to the National Cooperative 
Research Act of 1984—Southwest 
Research Institute 

Notice is hereby given that, on May 
19,1992. pursuant to section 6(a) of the 
National Cooperative Research Act of 
1984,15 U.S.C. 4301, et seq. (**the Act**), 
the Southwest Research Institute 
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(“SwRI**) filed %vritten noti^cations 
simultaneously with the Attorney 
General and with the Federal Trade 
Commission of a project entitled 
'‘Characterization of Annular Flow in 
the Presence of Mechanical Aids and 
Washouts in Full-Scale Horizontal 
Wellbores.” The notihcations disclose 
(1) the identities of the parties to the 
project and (2) the nature and objectives 
of the research to be performed in 
accordance with the project. The 
notifications were filed for the purpose 
of invoking the Act’s provisions limiting 
the recovery of antitrust plaintiffs to 
actual damages under specified 
circumstances. Pursuant to section e(b) 
of the Act the identities of the parties to 
the project and its general area of 
planned activities are given below. 

The current parties to this project 
identified by this notice, are: Chevron 
Oil Field Research Company. LaHabra. 
CA; Halliburton Services, a division of 
Halliburton Company, Duncan, OK; 
Mobile Research and Development 
Corporation, Dallas. TX; Schlumberger 
Cambridge Research Limited. 

Cambridge. England: and Texas. Inc., 
Bellaire, TX. 

The purpose of the project is to 
investigate and document the behavior 
of commercially available mechanical 
aids during the primary cementing 
operations when the annulus contains a 
washout section. The primary objectives 
of the research and development 
program will be to evaluate the ability 
of selected mechanical aids to alter the 
flow patterns within an annular 
washout for Newtonian and non- 
Newtonian fluids and to provide 
fundamental data on the flow patterns 
for Newtonian and non-Newtonian fluid 
How in an annular washout section. The 
major tasks to this project are: (1) To 
modify the existing annular flow loop 
and facility, (2) to perform tests using 
water and analyze the results: (3) to 
perform tests using a non-Newtonian 
slurry and analyze the results: and (4) to 
report the results to participants. 

Membership in this project remains 
open. €Lnd the parties intend to file 
additional written notifications 
disclosing all changes in membership of 
this project Information regarding 
participation in this project may be 
obtained from Southwest Research 
Institute, 6220 Culebra Road. San 
Antonio, Texas 7822^-0510. 
foseph H. Widmar, 

Director of Operations Antitrust Division, 

[FR Doc, 92-16019 Filed 7-0-92; a45 am] 

S^UJNQ cooc 441 S- 01 -M 


Pursuant to the National Cooperative 
Research Act of 1984—Fabric Softener 
Ouats Steering Committee and Joint 
Venture 

Notice is hereby given that, on June 
15.1992, pursuant to section 6(a) of the 
National Cooperative Research Act of 
1984.15 U.S.C. 4301 et seq, (“the Act”), 
the Sherex Chemical Company. Inc. has 
filed written supplemental notihcations 
for the Fabric Softener Quats Steering 
Committee and Joint Venture 
simultaneously with the Attorney 
General and the Federal Trade 
Commission disclosing changes in the 
Joint Venture membership. T^e 
notifications were filed for the purpose 
of invoking the Act’s provisions limiting 
the potential recovery of antitrust 
plaintiffs to actual damages under 
specified circumstances. Spedhcally the 
Joint Venture advised that Stepan 
Company, Northfield. IL, has become a 
party to the Joint Venture and Capital 
City Products Company. Janesville, WI. 
has withdrawn from the Joint Venture. 

No other changes have been made in 
either the membership or planned 
activities of the Joint Venture. 

On July 25,1968, the Fabric Softener 
Quats Steering Committee and Joint 
Venture filed its original notification 
pursuant to section 6(a) of the Act. The 
Department of Justice published a notice 
in the Federal Register pursuant to 
section 6(b) of the Act on August 19, 

1968 (53 FR 31772). 

Joseph H. Widmar. 

Director of Operations, Antitrust Division. 

[FR Doc. 92-10018 Filed 7-8-92; SA5 am) 

BtUJNQ CODE 44fO-01-M 


Pursuant to the National Cooperative 
Research Act of 1984—Unix 
International, Inc. 

Notice is hereby given that, pursuant 
to section 6(a) of the National 
Cooperative Research Act of 1984,15 
U.S.C. 4301 et seq. (’’the Act”). UNIX 
International. Inc. (’’UNIX”) on May 5. 
1992, filed an additional written 
notification simultaneously with the 
Attorney General and the Federal Trade 
Commission disclosing changes in its 
membership. The additional written 
notification was filed for the purpose of 
extending the protections of section 4 of 
the Act, limiting the recovery of antitrust 
plaintiffs to actual damages under 
specified circumstances. 

On January 3a 1989, UNIX filed its 
original notification pursuant to section 
6(a) of the Act The Department of 
Justice (the ’’Department”) published a 
notice in the Federal Register pursuant 
to section 6(b) of the Act on March 1, 


1989 (54 Fed. Reg. 0608). On May 4. 1989. 
August 1,1968. October 31. 1989, January 
31. igga May 1.1990, July 3a 1990, 
November 13. 199a February a 1991, 
May 17. 1991, August 12,1991, 

November 5,1991, and February 5,1992, 
UNIX filed additional %vritten 
notifications. The Department published 
notices in the Federal Register in 
response to the additional notifications 
on June 22,1989 (54 FR 26266), August 
17.1989 (54 FR 33985), November 29, 

1989 (54 FR 49124), March 14.1990 (55 
FR 9517). May 21.1990 (55 FR 20862), 
September 17,1990 (55 FR 38173), 
December 2a 1990 (55 FR 53368), March 
15.1991 (56 FR 11273), June 20.1991 (56 
FR 284171, September 12.1991 (56 FR 
46445). December 17.1991 (56 FR 65509). 
and April 16.1992 (57 FR 13382). 
respectively. 

As of April 28.1992, the following 
have become members of UNIX 
International. Inc.: Lehman Brothers, 

New York, NY; Legent Corporation. 
Vienna. VA; Softmark Australia, North 
Sydney. AUSTRALIA NSW: NUT Ltd., 
New Delhi, INDIA; Union Bank of 
Switzerland. Bahnhofstrasse, 
SWITZERLAND; Novell, Inc., San Jose. 
CA: and Univel. San Jose. CA. 

Joseph H. Widmar, 

Director of Operations, Antitrust Division. 

[FR Doc. 92-16020 Piled 7-8-92; 8:45 am) 
BtUJfia cooc 


Pursuant to the National Cooperative 
Research Act of 1984; West Agro, 
Incorporated—kxSophors Joint 
Venture 

Notice is hereby given that, on June 
16.1992. pursuant to section 6(a) of the 
National Cooperative Research Act of 
1984.15 U.S.a 4301 et seq. (”the Act”). 
West Agro, Incorporated—iodophors 
Joint Venture (’’Joint Venture”) has filed 
written notifications simultaneously 
with the Attorney General and the 
Federal Trade Commission disclosing 
changes in the Joint Venture 
membership. The notifications were 
filed for the purpose of invoking the 
Act’s provisions limiting the recovery of 
antitrust plaintiffs to actual damages 
under specified circumstances. 
Specifically, the Joint Venture advised 
that BioSentry, Inc.. Stone Mountain. 

GA, has become a member of the Joint 
Venture. In addition, GAF Chemicals 
has changed its corporate name to 
Rhone-Poolenc Surfactants. 

No other changes have been made in 
either the membership, corporate names, 
or planned activities of the Joint 
Venture. 











30512 


Federal Register / Vol. 57 , No. 132 / Thursday, |uly 9, 1992 / Notices 


On December 15,1987, the lodophors 
foint Venture filed its original 
notiHcation pursuant to section 6(a) of 
the Act, The Department of Justice 
published a notice in the Federal 
Register pursuant to section 6(b) of the 
Act on January 15,1988, (53 FR 1074), as 
corrected by 53 FR 4232. 

On May 24,1988, December 13,1988, 
January 18,1989, and November 2,1989, 
the Joint Venture filed additional written 
notifications. The Department published 
notices in the Federal Register in 
response to these additional 
notifications on June 13,1988 (53 FR 
22059), January 12.1989 (54 FR 1256), 
February 21.1989 (54 FR 1490), and 
January 19,1990 (55 FR 1882), 
respectively. 

Joseph H. Widmar, 

Director of Operations, Antitrust Division. 

[FR Doc. 92-16021 Filed 7-6-92; 8:45 am] 
BILLING COD€ 


Notice Pursuant to the National 
Cooperative Research Act of 1984; 
Ethanol Joint Venture 

Notice is hereby given that, on June 
16,1992, pursuant to section 6(a) of the 
National Cooperative Research Act of 
1984,15 U.S.C. 4301 et seq. (“the Act“), 
Zep Manufacturing Co. filed a written 
notification simultaneously with the 
Attorney General and the Federal Trade 
Commission disclosing a change in the 
membership of the Ethanol Joint Venture 
(“Joint Venture**). The notification was 
filed for the purpose of invoking the 
Act’s provisions limiting the recovery of 
antitrust plaintiffs to actual damages 
under specified circumstances. The 
change consists of the addition of the 
following parties to the Ethanol Joint 
Venture: h^dwest Dental Products 
Corporation. Des Plaines, IL and 
Palermo Sales Company, Inc., West 
Bethesda, MD. 

No other changes have been made in 
either the membership, corporate names 
or planned activities of the Joint 
Venture. 

On May 30,1990, the Ethanol Joint 
Venture filed its original notification 
pursuant to section 6(a) of the Act. The 
Department of Justice published in the 
Federal Register pursuant to section 6(b) 
of the Act on July 5.1990 ((55 FR 27700). 
On April 16,1991, the Ethanol Joint 
Venture filed an additional notification. 
The Department of Justice published a 
notice in the Federal Register in 


response to this additional notification 
on June 20,1991 (56 FR 28415). 

Joseph H. Widmar, 

Director of Operations, Antitrust Division. 
[FR Doc. 92-16132 Filed 7-6-92; 8:45 am] 
BILUNO COO€ 441<H>1-M 


Drug Enforcement Administration 

Manufacturer of Controlled 
Substances; Application 

Pursuant to § 1301.43(a) of title 21 of 
the Code of Federal Regulations (CFR), 
this is notice that on March 10.1992, 
Lonza Riverside, 900 River Road, 
Conshohocken, Pennsylvania 19428, 
made application to the Drug 
Enforcement Administration (DEA) for 
registration as a bulk manufacturer of 
the basic classes of controlled 
substances listed below: 


Drug 

Schedule 

4-M6thoxyamphdtamlne (7411)™..,..- 

1 . 

Amphetamtne (11(X)). 

II. 

Pt)ef>ylacetone (8501)—... 

II. 


Any other such applicant and any 
person who is presently registered with 
DEA to manufacture such substances 
may file comments or objections to the 
issuance of the above application and 
may also file a written request for a 
hearing thereon in accordance with 21 
CFR 1301.54 and in the form prescribed 
by 21 CFR 1316.47. 

Any such comments, objections, or 
requests for a hearing may be addressed 
to the Deputy Assistant Administrator, 
Office of Diversion Control, Drug 
Enforcement Administration. United 
States Department of Justice, 
Washington. DC 20537, Attention: DEA 
Federal Register Representative (CCR), 
and must be filed no later than August 
10.1992. 

Dated: June 22,1992. 

Gene R. Haislip, 

Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
A dministration. 

[FR Doc. 92-16140 Filed 7-6-92; 8:45 am] 
BILLING COOC 4410-09-M 


Manufacturer of Controlled 
Substances; Registration 

By Notice dated March 5,1992, and 
published in the Federal Register on 
March 16.1992 (57FR9139), Mallinckrodt 
Specialty Chemicals Company, 
Mallinclaodt and Second Streets. St. 
Louis. Missouri 63147. made application 
to the Drug Enforcement Administration 
to be registered as a bulk manufacturer 


of the basic classes of controlled 
substances listed below: 


Drug 

Schedule 

Cocaine (9041)........ 

II. 

Codeine (9050)_________ 

II. 

Diprenorphine (9056)...—. 

II. 

Etorphine Hydrochloride (9059). 

ii. 

Dihydrocodetne (9120).—.. 

11. 

Oxycodone (9143).— 

II. 

Hydromorphone (9150)—.—. 

ii. 

Diphenox^te (9170).....—.. 

II. 

H^ocodone (9193).—. 

II. 

Levorphanol (9220).........,........,... 

II. 

Mependtne (9230) . ....— 

IL 

Methadone (9250).... 

II. 

Methadone-intermediate (9254)...- 

Ii. 

Dextropropoxyphene. bulk (norvdosage 

11. 

forms) (9273). 


Morphine (93(X))-:... 

II. 

Thebaine (9333)--- 

II. 

Opium extracts (9610)..... 

II. 

Opium fluid extract (9620)...— 

II. 

Opium tincture (9630)..... 

II. 

Opium, powdered (9639).. .... 

II. 

Opkim, granulated (9640)... 

II. 

Oxymofphone (9652).. . 

Ii. 

AHentanil (9737)... 

II. 

SufentanH (9740)-- 

11 . 

Fentanyl (9801)..... 

11 . 


No comments or objections have been 
received. Therefore, pursuant to section 
303 of the Comprehensive Drug Abuse 
Prevention and Control Act of 1970 and 
title 21, Code of Federal Regulations, 

§ 1301.54(e), the Deputy Assistant 
Administrator hereby orders that the 
application submitted by the above firm 
for registration as a bulk manufacturer 
of the basic classes of controlled 
substances listed above is granted. 

Dated: June 22,1992. 

Gene R. Haislip, 

Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration. 

[FR Doc. 92-16141 Filed 7-6-92; 8:45 am] 
BILUNG COOC 441G-09-M 


Importation of Controlled Substances; 
Application 

Pursuant to section 1008 of the 
Controlled Substances Import and 
Export Act (21 U.S.C 958(i)), the 
Attorney General shall, prior to issuing 
a registration under this section to a 
bulk manufacturer of a controlled 
substance in Schedule I or II and prior to 
issuing a regulation under section 
1002(a) authorizing the importation of 
such a substance, provide 
manufacturers holding registrations for 
the bulk manufacture of the substance 
an opportunity for a hearing. 

Therefore, in accordance with 
§ 1311.42 of title 21. Code of Federal 
Regulations (CFR), notice is hereby 
given that on February 25.1992, Sigma 
Chemical Company, 3500 DeKalb Street, 
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St. Louis. Missouri 63118. made 
application to the Drug Enforcement 
Administration to be registered as an 
importer of the basic classes of 
controlled substances listed below: 


Drug 


Schedute 


Methcathinone..... 

Methaqualone (2565)... 

Ibogaine (7260)....... 

Lysergic ackJ diethylamide (7315). 

Marihuana (7360). 

Tetrahydrocannabinols (7370)...... 

Mescaline (7381).. 

4-BromO‘2.5<dimethoxyamphetamine 

(7391). 

4-Methyl 1-2.5Klimethoxyamphetamine 
(7395). 

2.5-DfmottK»cyamphetamine (7396). 

3.4- Methylenedioxyamphetamine (7400)... 

3.4- Methylenedioxymethamphetamine 
(7405). 

4-Methoxyamphetamine (7411)..... 

Bufotenine (7433). 

Diethyltryptamine (7434). 

Dimethyttryptamine (7435).. 

Psilocybin f7437)..... 

Psilocyn (7438)...... 

N-Eth]^-1 'phenylcyciohexylan>ine (7455)... 
1 -(1 •Phenylcyck)hexyl)pyrrolidine (7458)... 
1 - (1 •(2-Thienyl)cyclohexyl ] piperdine 
(7470). 

Etorphine (except HCI) (9056). 

Difenoxin (9168). 

Heroin (9200) .... 

Morphine-N-oxide (9307)......... 

Normofphine (9313).... 

1 -Methyl-4-phwyl-4- 
propionoxypiperidine (9661). 

3-Methy!fentan^ (9813).... 

Alpha-methytfentanyl (9814). 

Beta-hydro)^6ntanyl (9830).. 

Amphetamine (1100)... 

Methamphetamine (1105).. 

Fenethylline (1503). 

Pentobarbital (2270).. 

Secobarbital (2315). 

Phencyclidine (7471).. 

1 Pipehdinocyclohexanecarbonitrile 
(8603). 

Anileridine (9020). 

Cocaine (9041)...... 

Codeine (9050)... 

Diprenorphine (9058). 

Benzoyl^onine (9180). 

Elhylmorphine (9190). 

Meperidine (9230)..... 

Methadone (9250).... 

Dextropropoxyphene. bulk (non-dosage 
forms) (9273). 

Morphine (9300). 

Oxymofphooe (9652)... 

Aifemanil (9737).... 

Sufentanil (9740)... 

Fentanyl (9801).... 


I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

1 

I 

I 

II 
H 
II 
II 
II 
II 
II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 


Any manufacturer holding, or 
applying for, registration as a bulk 
manufacturer of this basic class of 
controlled substance may file written 
comments on or objections to the 
application described above and may, at 
the same time, file a written request for 
a hearing pn such application in . 
accordance with 21 CFR 1301.54 in such 
form as prescribed by 21 CFR 1316.47. 

Any such comments, objections, or 
requests for a hearing may be addressed 


to the Deputy Assistant Administrator, 
Office of Diversion Control. Drug 
Enforcement Administration, United 
States Department of Justice, 
Washington, DC 20537, Attention: DEA 
Federal Register Representative (CCR), 
and must be filed no later than August 
10.1992. 

This procedure is to be conducted 
simultaneously with and independent of 
the procedures described in 21 CFR 
1311.42 (b), (c). (d). (e). and (f). As noted 
in a previous notice at 40 FR 43745-46 
(September 23,1975), all applicants for 
registration to import a basic class of 
any controlled substance in Schedule I 
or 11 are and will continue to be required 
to demonstrate to the Deputy Assistant 
Administrator of the Drug Enforcement 
Administration that the requirements for 
such registration pursuant to 21 U.S.C. 
958(a). 21 U.S.C. 823(a). and 21 CFR 
1311.42 (a), (b). (c). (d). (e). and (f) are 
satisfied. 

Dated: June 22.1992. 

Gene R. Haislip, 

Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration. 

(FR Doc. 92-16142 Filed 7-^2; 8:45 am) 
BILUNQ CODE 441(>-0a-M 


NATIONAL COMMISSION ON 
AMERICA'S URBAN FAMILIES 

Meeting 

Notice is hereby given, pursuant to 
Public Law 92-463, that the National 
Commission on America’s Urban 
Families will conduct site visits in Los 
Angeles. California on Thursday, July 
23.1992. For exact times and locations 
of site visits, please contact the 
Commission two days prior to the event 
at 202-690-6462. 

The purpose of the site visits is to 
inform the Commission about programs 
and approaches that work to strengthen 
America's urban families and, as each 
setting allows, enable participants to 
express their views on this topic. 

Records shall be kept of all 
Commission proceedings and shall be 
available for public inspection at 200 
Independence Avenue, SW. room 305-F, 
Washington, DC 20201. 

Anna Kondratas, 

Executive Director. 

(FR Doc. 92-15936 Filed 7-8-92; 8:45 am) 

BILUNG CODE 4150-04-11 


NATIONAL SCIENCE FOUNDATION 

Special Emphasis Panel in Networking 
and Communications Research and 
Infrastructure; Meeting 

In accordance with the Federal 
Advisory Committee Act (Pub. L, 92-463, 
as amended), the National Science 
Foundation announces the following 
meeting: 

Name: Special Emphasis Panel in 
Networking and Communications Research 
and Infrastructure 

Date and Time: July 27.1992; 8:30 am to 5 
pm 

Place: Room 416, National Science 
Foundation. 18(X) G Street, NW, Washington. 
DC 20550 

Type of Meeting: Closed 

Contact Person: Mr. Daniel Vanbelleghem. 
NSFNET Program, National Science 
Foundation, room 416, Washington. DC 20550 
(202 357-9717) 

Purpose of Meeting: To provide advice and 
recommendations concerning proposals 
submitted to NSF for financial support. 

Agenda: To review and evaluate proposals 
submitted to the NSFNET Program. 

Reason for Closing: The proposals being 
reviewed include information of a proprietary 
or confidential nature, including technical 
information; financial data, such as salaries, 
and personal information concerning 
individuals associated with the proposals. 

These matters are exempt under 5 U.S.C. 
552 b (c) (4) and (6) of the Government in the 
Sunshine Act. 

Dated; July 6.1992. 

M. Rebecca Winkler, 

Committee Management Officer. 

[FR Doc. 92-16102 Filed 7-8-92; 8:45 am] 

BILLING CODE 75$S4>1-M 


NUCLEAR REGULATORY 
COMMISSION 

[bocket No. 50-029] 

Yankee Atomic Electric Co.; Yankee 
Nuclear Power Station; Environmental 
Assessment and Rnding of No 
Significant Impact 

The U.S. Nuclear Regulatory 
Commission (NRC) is considering 
issuance of an exemption to the 
requirement of 10 CFR 50.71(e) to 
periodically submit to the NRC an 
update to the Final Safety Analysis 
Report (FSAR). This exemption would 
be granted to the Yankee Atomic 
Electric Company (Yankee or the 
licensee) for the Yankee Nuclear Power 
Station (YNPS or plant) located in 
Franklin County. Massachusetts. 


















































30514 


Federal Register / Vol. 57, No. 132 / Thursday, July 9, 1992 / Notices 


Environmental Assessment 
identification of Proposed Action 

The proposed action would grant an 
exemption &om the requirement of 10 
CFR 50.71(e] to periodically update the 
FSAR. The licensee requested this 
exemption in their letter of June 19,1992. 
This exemption is the proposed action 
being considered by the NRC. 

The Need for the Proposed Action 

The licensee’s letter of June 19,1992, 
stated that the plant has permanently 
ceased power operation and that all 
nuclear fuel has been removed from the 
containment to the spent fuel pool and 
therefore the requirements of 10 CFR 
50.71(e) are no longer applicable to 
YNPS. 

Environmental Impacts of the Proposed 
Action 

The proposed exemption does not 
increase the probability or 
consequences of any accidents, no 
changes are being made in the types of 
any effluents that may be released 
offsite, and there is no significant 
increase in the allowable individual or 
cumulative occupational radiation 
exposure. 

Accordingly, the Commission 
concludes that this proposed action 
would result in no significant 
radiological environmental impact. 

With regard to potential non- 
radiological impacts, the proposed 
action does not a^ect non>radiologicaI 
plant effluents and has no other 
environmental impact Therefore, the 
Commission concludes that there are no 
significant non-radiological 
environmental impacts associated with 
the proposed exemption. 

Alternative to the Proposed Action 

Since the Commission concluded that 
there are no significant environmental 
effects that would result from the 
proposed action, any alternatives with 
equal or greater environmental impacts 
need not be evaluated. 

The principal alternative would be to 
deny the exemption. This would not 
reduce environmental impacts of the 
facility and would not enhance the 
protection of the environment nor public 
health and safety. However, it would 
result in a signiff cant waste of licensee 
resources that could be better applied to 
an orderly decommissioning of the 
facility. 

Alternative Use of Resources 

This action does not involve the use of 
any resources not previously considered 
in previous reviews for the Yankee 
Nuclear Power Station. The plant was 


licensed prior to the requirement for 
issuance of a Final Environmental 
Statement. 

Agencies and Persons Consulted 

The NRC staff reviewed the licensee's 
request and did not consult other 
agencies or persons. 

Finding of No Significant Impact 

The Commission has determined not 
to prepare an environmental impact 
statement for the proposed exemption. 
Based upon the foregoing environmental 
assessment, we conclude that the 
proposed action will not have a 
signiffcant effect on the quality of the 
human environment. 

For further details with respect to this 
action, see the application for exemption 
dated June 19,1992, which is available 
for public inspection at the 
Commission's Public Document Room, 
2120 L Street NW., Washington, DC 
20555, and at the local public document 
room at GreenBeld Community College, 

1 College Drive, Greenfield, 
Massachusetts 01301. 

Dated at Rockville. Maryland, this 2nd day 
of July 1992. 

For the Nuclear Regulatory Commission. 
Richard F. Dudley, Jr., 

Acting Director Non-Power Reactors, 
Decommissioning and Environmental Project 
Directorate, Division of Reactor Projects - HI/ 
IV/V, Office of Nuclear Reactor Reflation, 
[FR Doc. 92-16134 Filed 7-8-92; 0:45 am] 

BILUNQ COO€ 7S9(M)1-M 


DOE-NRC Meeting to Discuss the 
Status of DOE Plans Relating to the 
Classification and Disposal of the 
Hanford Tank Wastes 

agency: Nuclear Regulatory 
Commission. 

ACTION: Notice of meeting. 

summary: Members of the Nuclear 
Regulatory Commission (NRC) staff will 
attend the Department of Energy (DOE) 
meeting to discuss the status of DOE's 
plans relating to the classification and 
disposal of the Hanford double-shell 
tank wastes. 
dates: July 16,1992. 
addresses: Tower Inn. 1515 George 
Washington Way, Richland, 

Washington 99352. 

FOR FURTHER INFORMATION CONTACT: 
Chad J. Glenn, Office of Nuclear 
Material Safety and Safeguards. U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555. Telephone: (301) 
504-2548. 

SUPPLEMENTARY INFORMATION: The DOE 

issued a Final Environmental Impact 


Statement (FEIS) entitled Disposal of 
Hanford Defense High-Level 
Transuranic and Tank Wastes in 
December 1987. Subsequent to the 
publication of the FEIS, NRC. DOB and 
other interested parties met on several 
occasions to exchange information on 
approaches for classifying and disposing 
of the Handord double-shell tanks. In 
March 1989, DOE submitted a proposal 
to NRC utilizing an overall material 
balance of tank waste at the Hanford 
site to demonstrate that the largest 
practical amount of total site activity 
attributable to “first-cycle solvent 
extraction" wastes would be segregated, 
with the residual activity after such 
segregation being dispos^ in the form of 
grout in concrete vaults. In September 
1989, NRC agreed that the criteria used 
by DOE for classifying the grout feeds as 
low-level waste were appropriate. 

This meeting will provide an 
opportunity for NRC and other 
interested parties to be briefed on the 
status of DOE'S plans for processing and 
disposal of the Hanford tank wastes. 

Dated at Rockville, Maryland, this 2nd day 
of July 1992. 

For the Nuclear Regulatory Commission. 
Timothy C Johnson, 

Acting Chief, Decommissioning and 
Regulatory Issues Branch, Division of Low- 
Level Waste Management and 
Decommissioning, NMSS, 

(FR Doc. 92-16135 Filed 7-8-92; 8:45 am) 
BILUNQ CODE 7S9<M>Mi 


PRESIDENTIAL COMMISSION ON THE 
ASSIGNMENT OF WOMEN IN THE 
ARMED FORCES 

Meeting 

SUMMARY: The Presidential Commission 
on the Assignment of Women in the 
Armed Forces will hear testimony in 
Chicago on July 13th, 14th, A 15th. 
Presentations will be made by advocacy 
groups. Women's Army Corps, Women's 
Veterans Association, military service 
members and civilians on policies 
pertaining to the Assignment of Women 
in the Military. Additionally, each of the 
Commission's four Fact Finding Panels 
will meet to discuss women in the 
Armed Forces. 

Dotes: Monday & Tuesday. July 13th & 
14th, 8 a.m. to 6 pjn.. Fact Finding 
Panels Meetings (Rooms to be 
announced), Northwestern University, 
Rebecca Crown Center, Hardin Hall, 633 
Clark Street, Evanston, Illinois 60208, 
Wednesday, July 15th, 8 ajn. to 1 pjn.. 
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Northwestern University, Rebecca 
Crown Center, Hardin Hall 633 Clark 
Street. Evanston. Illinois 60208. 

Note: In addition to the Chicago 
hearing. The Presidential Commission 
on the Assignment of Women in the 
Armed Forces has scheduled the 
following regional hearings: Los 
Angeles. August 6.7, & 8. Dallas, August 
27. 28, & 29. 

Status: Open to Public. 

Contact Please call for more 
information and possible schedule 
changes: Contact: Magee Whelan or 
Kevin K. Kirk. (202) 376-6905. 

The Presidential Commission on the 
Assignment of Women in the Armed 
Forces was established by Congress in 
the National Defense Authorization Act 
of 1992 (Public Law 102-190). The 15- 
member commission shall assess the 
laws and policies governing the 
assignment of women in the military 
and shall make recommendations on 
such matters to the President by 
November 15,1992. 

W.S. OfT, 

Staff Director. 

[FR Doc. 92-16090 Filed 7-6-92; 645 am] 
BILLING COOC 6820-CO-M 


SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34-30872; File Ho. SR-AMEX- 
92-15] 

Self-Regulatory Organizations; FWng 
of Proposed Rule Change by the 
American Stock Exchange, Inc., 
Relating to Guidelines for Equl^ 
Specialists Regarding Their Use of 
Options to Hedge Positions in Their 
Specialty Stocks 

lime 30.1992. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 ("Act**), 
15 U.S.C. 788(b)(1). notice is hereby 
given that on May 18.1992. the 
American Stock Exchange, Inc. 
("AMEX** or "Exchange") filed with the 
Securities and Exchange Commission 
("Commission**) the proposed rule 
change as described in Items 111 and HI 
below, which Items have been prepared 
by the self-re^latory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

1. Self-Regulatory Organization* *8 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Amex proposes to amend its 
"Guidelines for Specialists* Specialty 
Stock Options Transactions Pursuant to 
Rule 175" (‘‘Guidelines**) to provide 


greater flexibility to equity specialists 
when hedging their specialty stock 
positions with listed options. 

The text of the proposed rule change 
is available at the O^ce of the 
Secretary, AMEX, and at the 
Commission. 

n. Self-Regulatory Organization*8 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its frling with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of, 
and statutory basis for, the proposed 
rule change and discussed any 
comments it received on the proposed 
rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
self-regulatory organization has 
prepared summaries, set forth in 
sections (A). (B), and (C) below, of the 
most significant aspects of such 
statements. 

A. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

(1) Purpose 

In 1985, the SEC approved 
amendments to AMEX Rule 175 to 
permit an equity specialist to use listed 
options overlying his specialty stock to 
o^set or ‘‘hedge** the risk of making a 
market in his specialty stock. Under 
these amendments, any option 
transaction effected pursuant to AMEX 
Rule 175 must be made in compliance 
with the Guidelines, which provide, 
among other things, that stock positions 
may only be hedged in conformity with 
specified *‘hedge ratios.** Since approval 
of these amendments in 1985, only one 
equity specialist has utilized the 
‘‘hedging*’ provisions contained in the 
Guidelines. The AMEX suggests that 
this lack of options use by equity 
specialists is a result of rigidity in 
"hedge ratios," stringent position 
liquidation requirements and the 
absence of a rollover provision for 
established options positions. In 
addition, the AMEX notes that an equity 
specialist is required to continuously 
monitor his options positions relative to 
his specialty stock position in order to 
maintain compliance with the 
Guidelines. 

The AMEX accordingly proposes that 
the Guidelines be amended to permit 
equity specialists to utilize ei^er the 
current tixed **hedge ratios," me 
proposed "dynamic deltas," or the 
"long-term option strategy** to establish 
offsetting options positions on their 


specialty stocks. Except for options 
positions effected pursuant to the **Iong- 
term option strategy'* described below, 
all opening option transactions 
established pursuant to the Guidelines 
would be subject to the following three 
conditions: 

(i) The net option position (which may 
include a combination of both puts and calls) 
must be on the opposite side of the market 
from the underlying specialty stock position: 

(ii) The option position must be established 
solely to offset the risk of making a market in 
the specialty stock; and 

(iii) The net option position must not 
exceed the equivalent number of shares of 
the specialty stock position that the specialist 
is offsetting, based on: (a) dynamic deltas, ‘ 
(b) ffxed hedge ratios,* or (c) any other 
hedging strategy approved by the Exchange. 

Notwithstanding the above 
requirements, a specialist would be 
permitted to utilize a calendar rollover ’ 
provision when he wishes to replace a 
near-term option series with a more 
distant term option series with the result 
that the specialist would become 
temporarily "over-hedged." In such a 
situation, the specialist would be 
permitted to enter an order to acquire 
the more distant term option position 
before liquidating the near-term option 
positioxi, provided that he enters an 
order to liquidate his previous position 
by the close of trading on the 
exchange(s) where the option is traded 
on the day after the new position is 
acquired. 

(a) Calculation of Option Positions to 
Offset Existing Stock Positions 

When a 8pecialist*8 closing position in 
an underlying specialty stock changes 
by more than 25% from that which 
existed when an offsetting option 
position was established and causes the 
specialist's net option position to exceed 
the specialty sto^ position by the 
equivalent of more than 5,000 shares 
[e.g., 50 in-the-money option contracts or 
50 option contracts with a delta of 1.0) 
the specialist must enter liquidation 
order(8) so that his net option position 
no longer exceeds that permitted by the 


* “Dynamic deltas" represent the ratio of price 
movement in the option to price movement in the 
stock. The number of option contracts permitted to 
offset each 100 shares of slock maybe calculated as 
follows: (number of shares/l00)/deita value. Delta 
values may range from 0 to 1. and will be calculated 
by the Exchange on the basis of its pricing model. 

* The applicable fixed hedge ratios (number of 
option contracts permitted to offset each 100 shares 
of stock) are as follows: (a) 1 to 1 (for in-the-money 
options); (b) 1.5 to 1 (for at-the-money options); and 
(c) 2 to 1 (for out-of-money options). 

* A calendar rollover is a method whereby a 
market participant with an options position that is 
about to expire replaces it with a position in a 

farther out series. 
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hedging convention used. Such orders 
must be entered by the close of trading 
on the exchange(8) where the option is 
traded on the next trading day after the 
day the hedge becomes excessive 
relative to the stock position. 

When the specialist has liquidated an 
"excess" option position, he shall be 
deemed to have established a new 
offsetting stock/option position, and any 
subsequent changes in his stock position 
will be figured from that point. If, while 
liquidation orders are being worked, the 
specialist's stock position changes such 
that it is again within 25% of the 
establishing position, the unexecuted 
balance of the liquidation order may be 
cancelled. 

When a specialist's position in an 
underlying specialty stock becomes flat 
or on the same side of the market as the 
specialist's net option position and his 
same side net option position is 
equivalent to a stock position of more 
than 5,000 shares, the specialist must 
enter liquidation orders so that his net 
option position is no longer on the same 
side of the market as his stock position. 
Such orders must be entered by the 
close of trading on the exchange(s) 
where the option is traded on the same 
trading day that the options and stock 
positions became on the same side of 
the market. 

If. while liquidation orders are being 
worked, the specialist's stock position 
changes such that it is no longer on the 
same side of the market as the net 
option position, the unexecuted balance 
of the liquidation order may be 
cancelled. 

(b) Long-Term Option Strategy 

As noted above, a specialist may 
pursue a long-term strategy to offset 
marketmaking risk and not be subject to 
the requirements for establishing or 
liquidating option positions, provided 
the specialist meets the following four 
conditions: 

(i) The specialist must obtain approval 
from the Exchange for a long-term option 
strategy before effecting any option 
transaction: 

(ii) The option position when established 
must consist of out-of-the-money options 
which are not near-term: 

(iii) The specialist may not establish or 
have established any other option position in 
the same specialty stock, other than pursuant 
to the long-term strategy: and 

(iv) The long-term option strategy must 
provide a reasonable offset of the specialist's 
dealer risk in the specialty stock regardless of 
day-to-day fluctuations in his dealer stock 
position. 

(2) Basis 

The AMEX believes that the proposed 
rule change is consistent with Section 


6(b) of the Act. in general, and furthers 
the objectives of Action 6(b)(5), in 
particular, in that it is designed to 
perfect the mechanism of a free and 
open market and promote just and 
equitable principles of trade. The 
Exchange further states that the 
revisions to the Guidelines are 
consistent with the objectives of Section 
6(b) in that they are expected to 
facilitate the ability of a specialist to 
provide liquidity to the market by 
affording the specialist a reasonable 
means of offsetting the risk of assuming 
dealer positions in his specialty stock. 

B. Self-Regulatory Organization *s 
Statement on Burden on Competition 

The Amex believes that the proposed 
rule change will impose no burden on 
competition. 

C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

No written comments were either 
solicited or received with respect to the 
proposed rule change. 

111. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(a) By order approve such proposed 
rule change, or 

(b) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

rv. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission. 450 Fifth Street. NW.. 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any perapn, other than those that 
may be withneld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 


Commission's Public Reference Section. 
450 Fifth Street, NW., Washington. DC. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted by July 30,1992. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 92-16056 Filed 7-8-92: 8:45 am) 
BILUNQ CODE 801&-01-M 


[Release No. 34-30873; File No. SR-AMEX- 
92-13] 

Self-Regulatory Organization; Filing of 
Proposed Rule Change by the 
American Stock Exchange, Inc.; 
Relating to Position and Exercise 
Limits for the Institutional Index 
Option and Settling the Index Based 
on the Opening Prices of Its 
Component Securities 

June 30,1992. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 ("Act"), 
15 U.S.C. 78s(b)(l), notice is hereby 
given that on June 4.1992,* the 
American Stock Exchange, Inc. 

("AMEX" or "Exchange") filed with the 
Securities and Exchange Commission 
("Commission" or "SEC") the proposed 
rule changes as described in Items. I. II. 
and III below, which Items have been 
prepared by the AMEX. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
changes from interested persons. 

1. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Changes 

The AMEX has filed proposed rule 
changes relating to position and exercise 
limits for its Institutional Index Option 
("XII" or "Index") and the settlement 
method for expiring XII contracts. 
Specifically, these changes include: (1) 
Basing the settlement value of expiring 
XII contracts on the opening prices of 
component securities instead of their 
closing prices; (2) increasing position 
and exercise limits and expanding 
permissible hedge exemptions from such 
limits; and (3) providing the Exchange 


* The AMEX originally filed the proposed rule 
change with the Commission on May 12,1992. The 
AMEX, however, was required to amend its 
proposal. The Commission subsequently received 
the amendment on )une 4. 1992. This notice 
incorporates these amendments. 
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with the ability to grant exemptions 
from position limits to member 
organizations facilitating customer 
orders. 

The text of the proposed rule changes 
are available at the Office of the 
Secretary, AMEX, and at the 
Commission. 

II. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Changes 

In its filing with the Commission, the 
AMEX included statements concerning 
the purpose of and basis for the 
proposed rule changes and discussed 
any comments it received on the 
proposed rule changes. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
AMEX has prepared summaries, set 
forth in sections (A), (B), and (C) below, 
of the most signiHcant aspects of such 
statements. 

A. Self-Regulatory Organization's 
Statement of the Purpose of, and the 
Statutory Basis for, the Proposed Rule 
Changes 

(1) Morning Settlement 

Currently, expiration settlement for 
options on the Standard & Poor's 
(‘‘S&P") MidCap Index * * is based on the 
opening prices of the Index's component 
stocks while XII Options settle based on 
the closing prices of their respective 
component stocks. Since the October 
1987 Market Break, there has been 
considerable discussion concerning 
index option settlement policies. 
Recently, the Chicago Board Options 
Exchange, Inc. ("CBOE") filed a 
proposal with the Commission to move 
its S&P 500 Index (“SPX”) Option to 
morning settlement.* SPX and XII are 
fairly comparable indexes in that they 
measure a similar part of the broad U.S. 
stock market and ^eir index values are 
fairly close to each other. In addition, 
options on both indexes are used 
predominantly by professional trading 
firms, institutional investors and other 
floor professionals. Accordingly, the 
AMEX has proposed to move the XII 
Option to morning settlement. 

(2) Position and Exercise Limits 

Existing Exchange rules provide for 
Xn position and exercise Umits of 25,000 
contracts on the same side of the 
market, with no more than 15,000 of 
such contracts held in series with the 
nearest expiration month, the so-called 


* See Securities Exchange Act Release Na 30290 
(lanuary 27,1992). 67 FR 4072. 

• See Securities Exchange Ac! Release No. 30673 
(May 6.1992). 57 FR 20539 


"telescoping provision." The AMEX 
proposes to increase XII position and 
exercise limits to 45,000 contracts on the 
same side of the market and eliminate 
the "telescoping" requirement that 
options positions be reduced in the 
nearest term month. 

As noted above, options on the XII are 
traded primarily by institutional and 
professional investors as well as 
member firms, all of whom have a need 
to hedge a large quantity of assets. 

These users utilize Xn options, among 
other instruments, to help hedge those 
assets. However, existing XU position 
limits are viewed to be overly 
restrictive, causing Exchange officials to 
assert that users of XU and similar 
products have started to utilize less 
restrictive futures contracts and over- 
the-counter ("OTC) derivatives in order 
to meet their hedging needs. The AMEX 
believes that increasing the position 
limits for XU Options to 45,000 contracts 
will increase the institutional use of this 
product which, in turn, will benefit not 
only the beneflciaries of assets managed 
by these institutions but also the market 
as a whole through increased liquidity. 
Moreover, the elimination of the 
"telescoping" provision wiU further 
enhance liquidity by removing the 
requirement that XU Options positions 
be immediately reduced to 15,000 
contracts prior to entering the near-term 
month. 

These proposed changes are intended 
to result in little or no attendant risk to 
the marketplace since the XU is 
composed of 75 of the most widely-held 
stocks in institutional portfolios that 
have a market value of more than $100 
million in investment funds.^ Thus, the 
component issues are extremely liquid 
and the overall index less volatile than 
individual stocks. In addition, XU 
Options are European-style, which 
means they can only be exercised at 
expiration. 

(3) Hedge Exemption 

In 1988, the Commission approved 
Exchange proposals designed to enable 
public customers with qualified 
portfolios of stock to better hedge those 
holdings with index options by 
permitting a "hedge exemption" for up 
75.000 contracts in excess of existing 
index option position limits.® The AMEX 


* To qualify for inclusion in the XU. stocks must 
be held by a minimum of 200 of the reporting 
institutions tiling Section 13(f) reports and must 
have traded at least 7 million shares in each of the 
two preceding calendar quarters. 

* See Securities Exchange Act Release No. 2S739 
(May 24.1988). 53 FR 20204. 


now proposes to expand the types of 
options positions eligible for a hedge 
exemption from XU position limits and 
increase the size of the permissible 
hedge exemptions to 150,000 contracts 
on the same side of the market Four of 
the proposed positions which will be 
eligible for the exemption are the most 
commonly used hed^ positions which 
were approved by the Commission for 
equity option hedge exemptions. For 
ease of administration. Exchange 
approval for the proposed hedge 
exemptions may be granted orally, 
followed by the submission to the 
AMEX of the appropriate documentation 
substantiating the basis for the 
exemption. The Exchange will continue 
to review and monitor each application 
to determine eligibility. 

(4) Facilitation Exemption 

The AMEX currently has the authority 
to grant exemptions from index option 
position and exercise limits to 
specialists and options traders in order 
to facilitate their transactions. The 
Exchange now proposes to have similar 
authority to grant member organizations 
exemptions from position limits when 
they are taking positions that do not 
exceed 100,000 contracts on the same 
side of the market to facilitate customer 
orders. With expanded position limits 
and the ability of member organizations 
to facilitate customer orders, institutions 
and other large investors will now be 
better able to utilize XII options as a 
hedging vehicle. The ability to exempt 
member organizations in this fashion 
will better serve the needs of the 
investing public and result in the 
distribution of risk in connection with 
large customer transactions. In addition, 
the Exchange proposes to establish 
safeguards to insure that these 
transactions are adequately 
documented. Lastly, it is important to 
note that this exemption will be 
unavailable for index arbitrage 
transactions and that any position 
exempted from position limits pursuant 
to this authority must be hedged within 
five business days. 

The Exchange believes that the 
proposed rule changes are consistent 
with section 6(b) of the Act, in general, 
and section 6(b)(5), in particular, in that 
they are designed to remove 
impediments to and perfect the 
mechanism of a free and open market 
and a national market system. 

B. Self-Regulatory Organization *a 
Statement on Burden on Competition 

The AMEX believes that the proposed 
rule changes will not impose a burden 
on competition. 
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C Self’Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Changes Received from 
Members, Participants or Others 

The Exchange’s Options Committee, a 
committee composed of member firm 
and floor professionals voted in support 
of these changes on April 16,1992. In 
addition, the Exchange has received a 
comment letter from Kidder. Peabody & 
Co., dated April 23,1992 requesting 
relief from existing XII position limits. 

III. Date of Effectiveness of the 
Proposed Rule Changes and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(a) By order approve such proposed 
rule changes, or 

(b) Institute proceedings to determine 
whether the proposed rule cfianges 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule changes that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule changes between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission’s Public Reference Section. 
450 Fifth Street, NW., Washington. DC 
20549. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the AMEX. All 
submissions should refer to the file 
number in the caption above and should 
be submitted by July 30,1992. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Margaret H. McFarland. 

Deputy Secretary. 

[FR Doc. 92-16067 Filed 7-8-92; 8:45 am) 
BILLING COO€ 801(M)1-M 


[Release No. 34-30863; File No. SR-DTC- 
92-01] 

Self-Regulatory Organizations; The 
Depository Trust Company; Filing of 
Amendment Number One to Proposed 
Rule Change Relating to DTC Eligibility 
of Commercial Paper 

June 26,1992. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 (“Act”), 
1,5 U.S.C. 78s(b)(l). notice is hereby 
given that The Depository Trust 
Company (“DTC”) filed with the 
Securities and Exchange Commission 
(“Commission”) an amendment to a 
proposed rule change relating to the 
eligibility of Commercial Paper (“CP”) in 
DTC’s Same-Day-Funds Settlement 
(“SDFS”) service that revises DTC’s 
existing Procedures applicable to CP 
Issuing Paying Agents (“IPA”). ‘ The 
amendment would add a new section to 
DTC’s SDFS Procedures, entitled “IPA 
Failure to Settle: DTC Notification of CP 
Issuers.” The Commission is publishing 
this notice to solicit comments on the 
amendment from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
Amendment Number One 

DTC’s amendment to the commercial 
paper proposal will add new procedures 
that will provide for timely issuer 
notification by DTC of an IPA failure to 
settle on matured CP. 

1. Under SDFS failure-to-settle 
procedures, if on the business day 
following the failure of an SDFS 
Participant to settle its net debit 
obligation to DTC, the Participant is still 
unable to settle. DTC could eliminate 
the net debit by reselling to the 
deliveries securities whose receipt for 
value by the failing Participant had 
resulted in its net settlement obligation 
to DTC. If the failing Participant were an 
IPA of a CP issuer, it is possible that 
under DTC’s SDFS procedures, matured 
CP could be resold to the DTC 
Participants that had presented [i.e.. 


* Letter from Richard B. Nesson. General Counsel 
and Senior Vice President. DTC. to Ester Saverson. 
Branch Chief. Division of Market Regulation. 
Commission (June 15.1992). The proposal amends 
File No. SR-DTC-92-(n. Securities ^change Act 
Release No. 30410 (February 25.1992). 57 FR 7826 
(notice of proposal to make permanent DTC CP 
program in its SDFS service). For a more extensive 
description of this program, see Securities Exchange 
Act Release Nos. 28515 (October 3,1990), 55 FR 
41401. 28518 (October 5.1990). 55 FR 42114 (orders 
temporarily approving DTC’s CP program in its 
SDFS service), and 29604 (August 23.1992). 56 FR 
43408 (order modifying the formula by which DTC 
calculates adjustable net debit caps). See. also. 
Securities Exchange Act Release No. 30649 (April 
29.1992). 57 FR 19319 (order temporarily extending 
DTC’s CP program in its SDFS service until July 31. 
1992). 


delivered) it to the failing IPA for 
payment the previous day. 

2. DTC will notify CP issuers if their 
IPA has failed to settle, as follows: 

a. If by not later than 12 noon (all 
times are Eastern Time) on the DTC 
business day following the settlement 
day for which an IPA has failed to 
settle, the IPA has not yet settled with 
DTC, DTC will begin to contact each 
issuer of DTC-eligible CP identified on 
DTC’s files with that IPA via facsimile 
transmission. 

b. The facsimile transmission notice 
will advise the issuer that its IPA has 
failed to settle and invite any issuer 
desiring information concerning the 
impact of the failure-to-settle on the 
presentment of its matured paper to 
contract DTC at special telephone 
number(s) beginning at 4 p.m. that day. 

c. Beginning at 4 p.m., DTC will 
respond to telephone inquiries from 
each issuer contacted earlier, with 
information on the aggregate dollar 
amount of maturity presentments of its 
CP for which the IPA failure to pay DTC. 
DTC will arrange also to send to issuers 
(via facsimile, mail, or physical pick up 
at DTC) detailed information on each CP 
maturity transaction not settled, 
including the identity of the DTC 
Participant to which the matured CP 
was resold. 

3. For DTC to establish a complete file 
of contact information for CP issuers, 
each IPA will be required to provide 
DTC with the following information 
concerning each CP issuer for which it 
acts. This information will be provided 
at the time the issuer’s CP program is 
sought to be made DTC-eligible. 

a. The name and telephone number 
and facsimile transmission number of a 
senior official in the treasurer’s office of 
the issuer and, 

b. A backup contact name and 
telephone number. Periodically, the IPA 
will be asked to confirm the accuracy of 
information previously provided. 

II. Date of Effectiveness of Amendment 
Number One and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reason for so finding, or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve such proposed 
rule as amended, or 
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(B) Institute proceedings to determine 
whether the proposed rule change as 
amended should be disapproved. 

111. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should nie six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW.. 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to this 
amendment between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section, 
450 Fifth Street, NW.. Washington, DC 
20549. Copies of such Bling will also be 
available for inspection and copying at 
the principal o^ce of DTC. All 
submissions should refer to File No. SR- 
DTO92-01 and should be submitted by 
July 30.1992. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary, 

[FR Doc. 92-16143 Filed 7-0-92; 8:45 am) 
BILUNQ COO€ tOIO-OI-M 


(Release No. 34-30882; File No. SR-NASD- 
92-28] 

Self-Regulatory Organizations; 
Proposed Rule Change by National 
Association of Securities Dealers, Inc., 
Relating to Improvements in the NASD 
Code of Arbitration Procedure 

July 1,1992. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 ("Act"), 
15 U.S.C. 78s(b)(l). notice is hereby 
given that on June 17,1992, the National 
Association of Securities Dealers, Inc. 
("NASD" or "Association") filed with 
the Securities and Exchange 
Commission ("SEC" or "Commission") 
the proposed rule change as described 
in Items I, II, and HI below, which Items 
have been prepared by the NASD. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change. 

The NASD is proposing to amend 
section 12 of the NASD Code of 
Arbitration Procedure ("Code") and 
article III, section 21 of the Rules of Fair 
Practice to improve the efficiency of its 
arbitration process. Below is the text of 
the proposed rule change. Proposed new 
language is in italics: proposed deletions 
are in brackets. 

Code of Arbitration Procedure 

• • • * • 

Part III Uniform Code of Arbitration 

• * * * • 

Required Submission 

Sec. 12. (a), (b) and (c) unchanged. 

(d) Class Action claims, 

(1) A claim submitted as a class 
action shall not be eligible for 
arbitration under this Code at the 
Association, 

(2) Any claim filed by a member or 
members of a putative or certified class 
action is also ineligible for arbitration 
at the Association if the claim is 
encompassed by a putative or certified 
class action filed in federal or state 
court, or is ordered by a court to an 
arbitral forum not sponsored by a self- 
regulatory organization for classwide 
arbitration. However, such claims shall 
be eligible for arbitration in accordance 
with section 12(a) or pursuant to the 
parties* contractual agreement, if any, if 
a claimant demonstrates that it has 
elected not to participate in the putative 
or certified class action or, if applicable, 
has complied with any conditions for 
withdrawing from the class prescribed 
by the court. 

Disputes concerning whether a 
particular claim is encompassed by a 
putative or certified class action shall 
be referred by the Director of 
Arbitration to a panel of arbitrators in 
accordance with section 13 of section 19 
of the code, as applicable. Either party 
may elect instead to petition the court 
with jurisdiction over the putative or 
certified class action to resolve such 
disputes. Any such petition to the court 
must be filed within ten business days 
of receipt of notice that the Director of 
Arbitration is referring the dispute to a 
panel of arbitrators. 

(3) No member or associated person 
shall seek to enforce any agreement to 
arbitrate against a customer that has 
initiated in court a putative class action 
or is a member of a putative or certified 
class with respect to any claims 
encompassed by the class action unless 
and until: (A) The class certification is 
denied: (B) the class is decertified: (C) 


the customer is excluded from the class 
by the court: or (D) the customer elects 
not to participate in the putative or 
certified class action or, if applicable, 
has complied with any conditioqg^or 
withdrawing from the class prescribed 
by the court 

(4) No member or associated person 
shall be deemed to have waived any of 
its rights under this Code or under any 
agreement to arbitrate to which it is a 
party except to the extent stated in this 
paragraph. 

* • * • • 

Rules of Fair Practice 

* * • « « 

Article III 

• * « * • 

Books and Records . 

Sec. 21. 

(a) through (e) unchanged. 

Requirements When Using Predispute 
Arbitration Agreements With Customers 

(f)(1) through (4) unchanged. 

(5) The requirements of (this 
subsection) subparagraphs (f) (1 through 
(4) shall apply only to new agreements 
signed by an existing or new customer 
of a member after September 7,1989. 

(6) All agreements shall include a 
statement that *No person shall bring a 
putative or certified class action to 
arbitration, nor seek to enforce any pre¬ 
dispute arbitration agreement against 
any person who has initiated in court a 
putative class action: or who is a 
member of a putative class who has not 
opted out of the class with respect to 
any claims encompassed by the putative 
class action until: (i) the class 
certification is denied: or (iij the class is 
decertified: or (Hi) the customer is 
excluded from the class by the court. 
Such forbearance to enforce on 
agreement to arbitrate shall not 
constitute a waiver of any rights under 
this agreement except to the extent 
stated herein ," 

(7) The requirements of subparagraph 
(6) shall apply only to new agreements 
signed by an existing or new customer 
of a member after [insert date one year 
after the date of SEC approval], 

* * * • * 

11. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
NASD included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
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rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
NASD has prepared summaries, set 
forth ii^l^ctions (A). (B), and (C) below, 
of the most significant aspects of such 
statements. 

A. Self-Regulatory Organization's 
Statement of the Purpose of and 
Statutory Basis for the proposed Rule 
Change 

The proposed rule change was 
previously added to the Uniform Code of 
Arbitration by the Securities Industry 
Conference on Arbitration (SICA). In 
general, the proposed rule change is 
intended to exclude class action matters 
from arbitration proceedings conducted 
by the NASD and to require that 
predispute arbitration agreements 
contain a notice that class action 
matters may not be arbitrated. 

This proposed rule change developed 
from a suggestion made to all self- 
regulatory organizations (SROs) in a 
letter dated )dy 13, ldd8, from the 
Chairman of the Securities and 
Exchange Commission, David S. Ruder. 
Chairman Ruder asked the SROs to 
consider adopting procedures that 
would give investors access to the 
courts in appropriate cases, including 
class actions. The NASD's National 
Arbitration Committee, after considering 
Ruder's request, decided not to propose 
a rule change at that time in light of the 
broad discretion that the Code gives 
arbitrators and the Director of 
Arbitration to defer certain arbitration 
proceedings to the remedies provided by 
applicable law. SICA determined 
separately, however, that it would be 
preferable for each SRO to clarify in its 
rules the treatment of class actions and. 
since 1990. SICA has been developing 
such rules for the Uniform Code. 

On January 7.1992, SICA unanimously 
adopted a final version of these rules. 
The SICA language has been modified 
to conform to the NASD’s Code 
provisions and, with minor technical 
changes, has been submitted as the rule 
change proposed herein. 

(1) Exclusion of Class Action Matters 
from Arbitration: The proposed 
amendment to section 12 of the Code 
adds a new subsection (d). Proposed 
Subsection (d)(l] provides that claims 
filed in arbitration as class actions are 
not eligible for submission under the 
Code. Proposed Subsection (d)(2) 
provides that claims filed by members of 
a putative or certified class action 
(hereinafter referred to Jointly as *’class 
action**) which was filed in another 
forum are also ineligible for submission 
if the claim is encompassed by the class 
action. Disputes over whether the claim 


is encompassed by a class action would 
be referred to a panel of one or three 
arbitrators or may be decided by the 
court with jurisdiction over the class 
action. 

Proposed Subsection (d)(3) provides 
that no member or associated person 
shall move to compel arbitration against 
a customer who is a member of a class 
action unless: (1) Class certification is 
denied; (2) the class is decertified; (3) 
the customer is excluded from the class; 
or (4) the customer elects not to 
participate or has complied with court- 
imposed conditions, if any, for 
withdrawing from the class. Proposed 
Subsection (d)(4) provides that members 
and associated persons do not waive 
their rights under the Code or any 
agreement to arbitrate, except to the 
extent stated in the proposed new 
subsection (d). 

(2) Content of Predispute Arbitration 
Agreements: The NASD is also 
proposing to amend Article HI, Section 
21(f) of the Rules of Fair Practice to 
incorporate the provisions of the 
proposed new Subsection 12(d) of the 
Code into the rule governing the content 
of predispute arbitration agreements 
with customers. The proposed 
amendment to Section 21(f) would not 
be effective until one year after the date 
of Commission approval, in order to give 
members sufficient time to redraft and 
reprint their aibitration agreements. 

(3) Implementation The NASD has 
requested that the proposed rule change 
become effective upon the date of 
Commission approval for all open 
arbitrations and for arbitration filings 
made on or after that date, except that 
the change to Article III, Section 21 of 
the Rules of Fair Practice will take effect 
one year after the date of Commission 
approval. 

The NASD believes that the proposed 
rule change is consistent with the 
provisions of section 15A(b)(6) of the 
Act.* In pertinent part, section 15A(b)(8) 
of the Act requires the Association*s 
rules to protect investors and the public 
interest The proposed rule change 
meets the requirements of section 
15A(b)(6) of the Act by facilitating the 
arbitration process and the resolution of 
customer claims. 

B. Self-Regulatory Organization's 
Statement on Burden on Competition 

The Association does not believe that 
the proposed rule change will result in 
any buMen on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act, as amended. 


‘ 15 U.&C 78a. 


C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants, or Others 

Written comments were neither 
solicited nor received. 


111. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action. 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

A. By order approve such proposed 
rule change, or 

B. Institute proceedings to determine 
whether the proposed change should be 
disapproved. 

The NASD consents to an extension 
of the time periods specified above until 
35 days after the NASD has filed an 
amendment that provides the result of 
the request for member vote on the 
proposed rule change to article III, 
section 21 of the rules of fair practice in 
a notice to members to be published in 
July 1992, 


IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
axguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW.. 
Washington. DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C 552, will be available for 
inspection and copying in the 
Commission*8 Public Reference Section. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the NASD. All 
submissions should refer to the file 
number in the caption above and should 
be submitted by July 30.1992. 










Federal Register / Vol. 57 , No. 132 / Thursday, July 9. 1992 / Notices 30521 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 17 CFR 200.30-3(a)(12). 
Margaret H. McFarland. 

Deputy Secretary. 

[FR Doc. 92-16058 Filed 7-6-92; 8:45 am) 

SiLUMG CODE 


[Release No. 34-30883; File No. SR-NSCC- 
92-5] 

Seif-Regulatory Organizations; 
National Securities Clearing 
Corporation; Filing and Order Granting 
Acceierated Approval on a Temporary 
Basis of a Proposed Rule Change 
Limiting the Use of Letters of Credit 
To Collateralize Clearing Fund 
Contributions 

July 1.1992. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
(**Act”).* * notice is hereby given that on 
July 23.1992. the National Securities 
Clearing Corporation ("NSCC*’) filed 
with the Securities and Exchange 
Commission (''Commission”) the 
proposed rule change (SR-NSCC-92-5) 
as described below. The Commission is 
publishing this notice and order to 
solicit comments from interested 
persons and to grant accelerated 
approval of the proposed rule change on 
a temporary basis through June 30,1993. 

1. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The proposed rule change * modifies 
the amount of an NSCC member's 
Clearing Fund deposit that may be 
collateralized by letters of credit. The 
proposal increases the minimum cash 
contribution for those members who use 
letters of credit and sets a limit on the 
amount of a member's required Clearing 
Fund contribution that may be 
collateralized with letters of credit. 


»15 U.S.C. 788(b)(1) (1988). 

* The proposed rule change was originally filed 
on October 27.1969 (File No. SR-NSCC-89-18) and 
was approved temporarily through December 31. 

1990. Subsequently, the Commission granted a 
number of extensions to^the temporary approval 
period to allow the Commission to review and 
assess the use of letters of credit as Clearing Fund 
collateral. Securities Exchange Act Release No. 
27664 (January 31.1990). 55 FR 4297: Securities 
Exchange Act Release No. 28727 (December 31, 
1990). 56 FR 716. and Securities Exchange Act 
Release No. 29389 (June 28.1991). 56 FR 30953. 


II. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission. 
NSCC included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. NSCC 
has prepared summaries, set forth in 
sections (A). (B). and (C) below, of the 
most significant aspects of such 
statements. 

A. Self-Regulatory Organization's 
Statement of the Purpose of and 
Statutory Basis for, the Proposed Rule 
Change 

(a) NSCC is seeking approval of a 
proposed rule change that modifies the 
amount of a member's Clearing Fund 
Required Deposit that may be 
collateralized by letters of credit. 
Specifically, the proposed rule change 
would increase the minimum cash \ 
contribution for those members who use 
letters of credit from $50,000 to the 
greater of $50,000 or 10% of their 
Clearing Fund Required Deposit up to a 
maximum of $1,000,000. In addition, the 
rule change would provide that only 70% 
of a member's Required Deposit may be 
collateralized with letters of credit. The 
rule change would also make certain 
nonsubstantive drafting changes such as 
adding headings to the Clearing Fund 
formula section for purposes of clarity. 
The effect of the proposed rule change 
would be to increase the liquidity of the 
Clearing Fund and limit NSCC's 
exposure to unusual risks resulting from 
the reliance on letters of credit. 

Since obtaining temporary approval of 
the original filing, NSCC has filed 
Clearing Fund composition reports with 
the Commission. NSCC states that since 
December 31.1989, as a result of the 
new requirements, it has observed the 
following concerning the composition of 
the Clearing Fund: 

1. Cash deposits have increased by 
approximately 132%; 

2. The value of securities deposited 
has increased by approximately 148%; 

3. Letter of credit deposits have 
declined by approximately 45%; and 

4. The total value of cash and 
securities now on deposit has increased 
by approximately 139%. 

(b) Because the proposed rule change 
relates to NSCC's capacity to safeguard 
securities and funds in its custody or 
control and to protect the public 
interest, it is consistent with the 
requirements of the Act, as amended. 


and the rules and regulations 
thereunder. 

B. Self-Regulatory Organization's 
Statement on Burden on Competition 

NSCC does not believe that the 
proposed rule will have an impact or 
impose a burden on competition. 

C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants, or Others 

No new written comments have been 
solicited or received.* NSCC will notify 
the Commission of any written 
comments it receives. 

in. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The Commission believes good cause 
exists for approving the proposal 
because it is consistent with sections 
17A(b)(3)(A) and (F) of the Act.'* Section 
17A(b)(3)(A) requires that a clearing 
agency be able to "safeguard securities 
and funds in its custody or control or for 
which it is responsible.” Section 
17A(b)(3)(F) of the Act requires that a 
clearing agency's rules be designed, 
among other things, to "protect investors 
and the public interest.” 

Although letters of credit are a useful 
means of funding clearing agency 
guarantee deposits, their unrestricted 
use may present risks to clearing 
agencies. Because letters of credit reflect 
the issuer's unsecured promise to pay 
funds upon presentation of stipulated 
documents, clearing agencies may be 
exposed to risk in the event of issuer 
default or insolvency. Furthermore, 
because the issuer may defer honoring a 
payment request until the close of 
business on the third banking day 
following receipt of the required 
documents, the clearing agency may 
have to await payment or to seek 
alternative short-term financing pending 
the issuer's payment. This waiting 
period could hinder NSCC's ability to 
meet its payment obligations on a timely 
basis. 

As indicated above, since the 
proposal first received temporary 
approval, NSCC has experienced a 139% 
increase in the deposit of cash and 
securities deposited as Clearing Fund 
contributions. Because cash and 


* In a previous filing of this proposal. NSCC 
received a letter from Wedbush Morgan Securities. 
Inc. that opposed the proposal because it believed it 
would increase Its cost of posting collateral. Letter 
from Edward W. Wedbush. President. Wedbush 
Morgan Securities. Inc. to David F. Hoyt. Assistant 
Secretary. NSCC (November 9.1989). 

< 15 U.S.C. 78q-l (b)(3)(A) and (F) (1988). 
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securities are more liquid than letters of 
credit, the enhanced level of such 
deposits helps to ensure the liquidity of 
the Clearing Fund in the event of a 
major member insolvency, catastrophic 
loss, or major settlement loss. By 
reducing the risk associated with the use 
of letters of credit the proposal is 
consistent with NSCC’s responsibilities 
under the Act to safeguard securities or 
funds in its custody or control and to 
protect investors and the public in 
general. Although NSCC's proposal is a 
positive step toward addressing the 
Commission's concern regarding the use 
of letters of credit to meet guarantee 
fund requirements, further analysis by 
the Commission staff on the issue of the 
optimal level of collateralization of the 
Clearing Fund Required Deposit with 
letters of credit is required. Therefore, 
the Commission will temporarily 
approve the proposal through June 30. 
1993. 

NSCC has requested that the 
Commission find good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date of 
publication of notice of filing. The 
Commission finds good cause for so 
approving because accelerated approval 
of the proposal will keep effective 
NSCC's rules that help reduce the 
exposure of NSCC's Clearing Fund to 
potential liquidity risks associated with 
using letters of credit to collateralize 
members' Clearing Fund contributions. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street. NW.. 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that dre filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with provisions of 5 U.S.C. 
552, will be available for inspection and 
copying in the Commission’s Public 
Reference Section, 450 Fifth Street. NW., 
Washington. DC 20549. Copies of such 
filing will also be available for 
inspection and copying at the principal 
office of NSCC. All submissions should 
refer to File No. SR-4MSCC-92-6 and 
should be submitted within July 30.1992. 

V. Conclusion 

On the basis of the foregoing, the 
Commission finds that the proposed rule 


filing is consistent with the Act and in 
particular with section 17A of the Act 
It is Therefore Ordered, Pursuant to 
section 19(b)(2) of the Act.® that the 
proposed rule change (File No. SR- 
NSCC-92-^) be, and hereby is. approved 
on a temporary basis through June 30. 
1993. 

For the Commission by the Division of 
Market Regulations, pursuant to delegated 
authority.® 

Margaret H. McFarland. 

Deputy Secretary. 

|FR Doc. 92-16059 Filed 7-a-^2; 8:45 am| 
BILUMQ COOE •01(M>1-M 


[Release‘No. 34-30885; RIe No. SR-NASD- 
92-26] 

Self-Reguiatory Organizations; Notice 
and Order Granting Accelerated 
Approval of Proposed Rule Change by 
National Association of Securities 
Dealers, Inc. Relating to the Interim 
Extension of the OTC Bulletin Board 
Service through October 1,1992 

July 2.1992. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 (‘‘Act”J, 
15 U.S.C. 78s(b)(l), notice is hereby 
given that on June 15.1992. the National 
Association of Securities Dealers. Inc. 
(“NASD” or “Association”) filed with 
the Securities and Exchange 
Commission (“Commission” or “SEC”) 
the proposed rule change as described 
in Items I, II. and Ill below, which Items 
have been prepared by the NASD, The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons and is 
simultaneously approving the proposal. 

I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
Proposed Rule Change 

On June 1,1990. the NASD initiated 
operation in the OTC Bulletin Board 
Service (“OTCBB Service” or “Service”) 
in accord with the Commission’s 
approval of File No. SR-NASI>-6a-19. as 
amended.^ The OTCBB Service provides 
a real-time quotation medium that 
NASD member firms can elect to use to 
enter, update, and retrieve quotation 
information (including unpriced 
indications of interest) for securities . 
traded over-the-counter that are not 
included in the Nasdaq System nor 
listed on a registered national securities 
exchange (collectively referred to as 
“unlisted securities”). Essentially, the 
Service supports NASD members* * 


» IS U.S.C 78e(bH2) (1966). 

• 17 CFR 20a30-3(a)(12) (1991). 

' Securities Exchange Act Release No. 27975 (May 
1.1990). 55 FR 19124. 


market making in unlisted securities 
through authorized Nasdaq Workstation 
units. Real-time access to quotation 
information captured in the Service is 
available to subscribers of Level 2/3 
Nasdaq service as well as subscribers of 
vendor-sponsored services that now 
include OTC Bulletin Board data. The 
Service is currently operating under an 
interim approval that expires on June 30. 
1992.2 

The NASD hereby files this proposed 
rule change, pursuant to section 19(b)(1) 
of the Act and Rule 19b-4 thereunder, to 
obtain authorization for an interim 
extension of the Service through 
October 1.1992. During this interval, 
there will be no material change in the 
Bulletin Board's operational features. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
NASD included statements concerning 
the purpose of, and basis for, the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
NASD has prepared summaries, set 
forth in Sections (A), (B). and (C) below, 
of the most significant aspects of such 
statements. 

A. Self-Regulatory Organization *s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

The NASD is proposing this rule 
change to ensure continuity in the 
operation of the OTCBB Service while 
the Commission considers an earlier 
NASD rule filing (File No. SR-NASD- 
92-7) that requested permanent 
approval of the Service. For the month 
of May 1992. the Service reflected 10,878 
market making positions based on 275 
NASD member firms displaying 
quotations/indications of interest in 
4.069 unlisted securities.® 

During the proposed extension, 
foreign securities and American 
Depository Shares (collectively, 

“foreign/ADS issues”) will remain 
subject to the twice-daily, update 
limitation in the Commission's original 
approval order of the OTCBB Service's 
operation.® As a result, all priced bids/ 


* Securities Exchange Act Release No. 30531 
(March 3a 1992). 57 FR 11625. 

® These are average daily figures calculated for 
the entire month. 

* Securities Exchange Act Release No. 27975 (May 
1.1990). 55 FR 19124. 
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offers displayed in the Service for 
foreign/ADS issues will remain 
indicative. 

In conjunction with the launch of the 
Service in 1990. the NASD implemented 
a filing requirement (under section 4 of 
Schedule H to the NASD By-Laws) and 
review procedures to verify member 
firms* compliance with Rule 15c2-ll 
under the Act. During the proposed 
extension, this review process will 
continue to be an important component 
of the NASD’s self-regulatory oversight 
of broker-dealers* market making in 
unlisted securities. The NASD also 
expects to work closely with the 
Commission staff in developing further 
enhancements to the Service to fulfill 
the market structure requirements 
mandated by the Securities Enforcement 
Remedies and Penny Stock Reform Act 
of 1990 (“Reform Act**). The NASD notes 
that implementation of the Reform Act 
entails Commission rulemaking in 
several areas, including the 
development of mechanisms for 
gathering and disseminating reliable 
quotation/transaction information for 
“penny stocks.** 

The NASD relies on section llA(a)(l), 
15A(b)(6) and (11), and section 17B of 
the Act as the statutory basis for the 
instant rule change. Section llA(a)(l) 
sets forth the Congressional findings 
and policy goals respecting operational 
enhancements to the securities markets. 
Basically, Congress found that new data 
processing and communications 
techniques should be applied to improve 
the efficiency of market operations, 
broaden the distribution of market 
information, and foster competition 
among market participants. Section 
15A(b)(6) requires, inter alia, that the 
NASD’s rules promote just and 
equitable principles of trade, facilitate 
securities transactions, and protect 
public Investors. Subsection (11) 
thereunder authorizes the NASD to 
adopt rules governing the form and 
content of quotations for securities 
traded over-the-counter for the purposes 
of producing fair and informative 
quotations, preventing misleading 
quotations, and promoting orderly 
procedures for collecting and 
disseminating quotations. Finally, 

Section 17B contains Congressional 
findings and directives respecting the 
collection and distribution of quotation 
information on low-priced equity 
securities that are neither Nasdaq nor 
exchange-listed. 

The NASD submits that extension of 
the Service through October 1.1992 is 
fully consistent with the foregoing 
provisions of the Act. 


B. Self-Regulatory Organization's 
Statement on the Burden on Competition 

The NASD does not believe any 
burden will be placed on competition as 
a result of this Hling. 

C. Self-Regulatory Organization's 
Statement on the Comments on the 
Proposed Rule Change Received from 
Members, Participants or Others 

Comments were neither solicited nor 
received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The NASD requests that the 
Commission find good cause, pursuant 
to section 19(b)(2) of the Act. for 
approving the proposed rule change 
prior to the 30Ui day after its publication 
in the Federal Register to avoid any 
interruption of the Service. 

The NASD further believes that 
accelerated approval is appropriate to 
ensure continuity in the Service's 
operation pending a determination on 
permanent status for the Service, as 
requested in File No. SR-NASD-92-7. 
Continued operation of the Service will 
ensure the availability of an electronic 
quotation medium to support member 
firms’ market making in approximately 
4,100 unlisted equity securities and the 
widespread dissemination of quotation 
information oh these securities. The 
Service's operation also expedites price 
discovery and facilitates the execution 
of customer orders at the best available 
price. From a regulatory standpoint, the 
NASD’s capture of quotation data from 
participating market makers 
supplements the price and volume data 
reported by member firms pursuant to 
Section 2 of Schedule H to NASD By- 
Laws. 

The Commission finds good cause for 
approving the proposed rule change 
prior to the 30Ui day after the date of 
publishing notice of the filing thereof. 
Accelerated approval of the NASD's 
proposal is appropriate to ensure 
continuity in the ^rvice’s operation as 
an electronic quotation medium that 
supports NASD members* market 
making in these securities and that 
facilitates price discovery and the 
execution of customer orders at the best 
available price. Additionally, continued 
operation of the Service will materially 
assist the NASD’s surveillance of 
trading in unlisted securities that are 
eligible and quoted in the Service. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 


Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission. 450 Fifth Street, NW., 
Washington. DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are Bled 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission’s Public Reference Room. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the NASD. All 
submissions should refer to the file 
number in the caption above and should 
be submitted by July 30.1992. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act, that the 
proposed rule change be, and hereby is, 
approved for a three month period, 
inclusive of October 1,1992. 

For the Commission, by the Division of 
Market regul ation , pursuant to delegated 
authority. 17 CFR 20a30-^(a)(12). 

Margaret H. McFarland, 

Deputy Secretary. 

(FR Doc. 92-16144 Filed 7-5-92; 545 am] 
BILLING COOC SOIO-OI-M 


[Release No. 35-25569] 

Rlings Under the Public Utility Holding 
Company Act of 1935 (‘’Act**) 

July 2,1992. 

Notice is hereby given that the 
following filing(s) has/have been made 
with the Commission pursuant to 
provisions of the Act and rules 
promulgated thereunder. All interested 
persons are referred to the 
application(s) and/or declaration(s) for 
complete statements of the proposed 
tran8action(s) summarized below. The 
application(s) and/or declarationfs) and 
any amendments thereto is/are 
available for public inspection through 
the Commission’s Office of Public 
Reference. 

Interested persons wishing to 
comment or request a hearing on the 
application(s) and/or declaration(s) 
should submit their views in writing by 
July 27.1992 to the Secretary, Securities 
and Exchange Commission. Washington, 
DC 20549, and serve a copy on the 
relevant applicant(s) and/or 
declarant(s) at the address(es) specified 
below. Proof of service (by affidavit or. 
in case of an attorney at law, by 
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certificate) should be filed with the 
request. Axiy request for hearing shall 
identify specifically the issues of fact or 
law that are disputed. A person who so 
requests will be notified of any hearing, 
if ordered, and will receive a copy of 
any notice or order issued in the matter. 
After said date, the application(s) and/ 
or declaration(s). as Hied or as 
amended, may be granted and/or 
permitted to become effective. 

Arkansas Power & Light Co. (70-7834) 

Arkansas Power & Light Company 
("AP&L**). 425 West Capitol. 40th Floor. 
Little Rock, Arkansas 72201, an electric 
public-utility subsidiary company of 
Entergy Corporation, a registered 
holding company, has filed a post¬ 
effective amendment to its application- 
declaration under sections 9(a). 10. and 
12(c) of the Act and Rule 42 thereunder. 

By order dated March 20,1991 (HCAR 
No. 25278) (“Order”), the Commission, 
among other things, authorized AP&L, 
for the period during which any shares 
of the new preferred stock * are 
outstanding to: (1) Redeem shares of its 
outstanding New Preferred Stock to be 
issued under the exemptive provisions 
of Rule 52, in accordance with any 
mandatory or optional redemption 
provisions established at the time of the 
New Preferred Stock's initial issuance; 
(2) redeem, (or purchase in lieu of 
redemption), outstanding New Preferred 
Stock, in accordance with the sinking 
fund provisions established at the time 
of the New Preferred Stock's initial 
issuance. These redemption provisions 
applied to the New Preferred Stock that 
was issued through August 31.1992. 

AP&L now intends to issue $35 million 
of New Preferred Stock, through 
December 31.1992, under the exemptive 
provisions of Rule 52 (“Remaining 
Stock”). For the period during which any 
shares of the Remaining Stock are 
outstanding, AP&L proposes to: (1) 
redeem shares of its Remaining Stock, in 
accordance with any mandatory or 
optional redemption provisions 
established at Uie time of the Remaining 
Stock's initial issuance: and (2) redeem, 
(or purchase in lieu of redemption), 
outstanding Remaining Stock, in 
accordance with the sinking fund 
provisions established at the time of the 
Remaining Stock's initial issuance. 

In addition. AP&L was further 
authorized by the Order to acquire from 
time-to-time in whole or in part, prior to 


* The new preferred stock will consist of: (1) 

AP&L’s Cumulative Preferred Stock, par value $.01; 
(2) up to four million shares of AP&L's Cumulative 
Preferred Stock, par value $25; and/or (3) up to one 
million shares of AP&L’s Cumulative Preferred 
Stock, par value $100 ("New Preferred Stock"). 


their respective maturities, certain of 
AP&L's outstanding securities, up to and 
including: (1) $350 million aggregate 
principal amount of one or more series 
of AP&L's first mortgage bonds (“First 
Mortgage Bonds'*); (2) $175 million 
aggregate principal amount of one or 
more series of the pollution control 
revenue bonds and/or solid waste 
disposal bonds issued for AP&L's 
benefit; and (3) $150 million aggregate 
par value of one or more series of 
AP&L's preferred stock. AP&L has 
acquired $21.45 million of the First 
Mortgage Bonds leaving a balance of 
$328.55 million of First Mortgage Bonds 
to be acquired. 

AP&L now proposes to extend its 
authorization, from August 31,1992 to 
December 31,1993 to acquire: (1) $328.55 
million aggregate principal amount of 
First Mortgage Bonds; (2) $175 million 
aggregate principal amount of one or 
more series of the pollution control 
revenue bonds and/or solid waste 
disposal bonds issued for AP&L's 
benefit: and (3) $150 million aggregate 
par value of one or more series of 
AP&L's preferred stock. 

Central and South West Corp. (70-7918) 

Central and South West Corporation 
(“CSW”), a registered holding company, 
and three of its nonutility subsidiaries, 
CSW Energy, Inc. (“Energy”), CSW 
Development-I, Inc. (“Energy Sub”), 
each located at 1616 Woodall Rodgers 
Freeway, Dallas, Texas 75202, and its 
nonutility subsidiaries. ARK/CSW 
Development Partnership (the “Joint 
Venture”), Polk Power GP, Inc. (“JV 
Sub”), Polk Power Partners, LP. 
(“Partnership”), each located at 23293 
South Pointe Drive. Lagima Hills. 
California 92653. have filed a post¬ 
effective amendment under Sections 
6(a), 7.12(b), and 13(b) of the Act and 
Rules 45. 50(a)(5), 51. 86, 87. 90 and 91 
thereunder to their application- 
declaration filed under sections 6(a), 7. 
9(a). 10 and 12(b) of the Act and Rules 
43,45, 50(a)(5) and 51 thereunder. 

By prior order dated February 18,1992 
(HCAR No. 25477) (“February Order”), 
CSW, Energy. Energy Sub and the Joint 
Venture were authorized to invest in a 
122.2 megawatt, gas-fired cogeneration 
facility (the “Project”) located near 
Bartow in Polk County. Florida. Once 
operational, the Project would be a 
qualifying cogeneration facility under 
the Public Utility Regulatory Policies Act 
of 1978. Under the February Order. 

CSW, Energy, Energy Sub and the Joint 
Venture were also authorized to 
organize the Partnership, a Delaware 
limited partnership, to own and operate 
the Project and organize JV Sub to be 
the sole general partner of the 


Partnership. JV Sub is a wholly owned 
subsidiary of the Joint Venture, a 
Delaware general partnership owned 
equally by Energy Sub and ARK Energy. 
Inc. (“ARK”), a nonassociate 
corporation. JV Sub, a Delaware 
corporation, has a 1% interest in the 
Partnership. The two limited partners 
are Energy Sub and ARK. They each 
hold a 49.5% interest in the Partnership. 
Further, the February Order, among 
other things, authorized Energy Sub to 
make capital contributions to the 
Partnership of up to $9 million and 
authorized the Partnership to borrow 
approximately $120 million for use in 
constructing and developing the Project. 
The February Order also authorized the 
Partnership and/or the partners to 
provide some assurance for the $18 
million equity of the Project in the form 
of an equity support agreement or letter 
of credit (“Equity LOG”). 

CSW, Energy, Energy Sub and the 
Joint Venture now propose to make 
additional capital contributions in the 
amount of $4.5 million downstream to 
the Partnership that would be above the 
$9 million in capital contributions 
authorized under the February Order. 
The result of the additional capital 
contributions will be that Energy Sub 
and Ark would have each contributed 
$13.5 million to the Partnership. The 
Partnership also proposes to increase 
the amount to be borrowed from third 
party lenders for use in constructing and 
developing the Project (“Construction 
Financing”) from approximately $120 
million to $135 million. It is presently 
anticipated that the terms of the 
Construction Financing would increase 
from 15 to 20 years. The Partnership 
requests an exception from the 
competitive bidding requirements of rule 
50 under subsection (a)(5) thereof for the 
Construction Financing. In addition, 
CSW proposes to provide an equity 
support agreement or letter of credit in 
an amount not to exceed $13.5 million, in 
order to secure Energy Sub's obligation 
to make capital contributions to the 
Partnership. Any letter of credit would 
bear terms no less favorable to CSW 
than the terms of the Equity LOC under 
the February Order. 

The Partnership further proposes to 
enter into a construction agreement 
(“Construction Agreement”) with Energy 
or Energy Sub for the purpose of 
developing and constructing the Project. 
The Construction Agreement would be 
at terms not limited to cost, as permitted 
under rule 90(d). It is expected that 
Energy or Energy Sub would provide 
general construction management and 
oversight services and would 
subcontract with other nonassociate 
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construction and engineering firms and 
equipment vendors to provide the 
desi^, construction and engineering 
services and Project equipment It is 
anticipated that approximately 80% of 
the value of the Construction Agreement 
will be provided by nonassociates under 
subcontracts. The remaining services 
will be provided by Energy, Energy Sub 
or Central and South West Services. Inc. 
(“CSWS* *’), a wholly owned subsidiary 
of CSW. All expenses for services 
subcontracted to or performed by CSWS 
will be at cost It is represented that 
there will be no adverse affect on the 
availability of CSWS personnel or 
services to any operating company in 
CSW*s holding company system, as a 
result of CSWS's participation. Energy 
and Energy Sub state that they intend to 
provide such construction services 
exclusively as an ancillary activity to 
their authorized development and 
ownership activities, not as a 
continuous or independent line of 
business. They assert that construction 
services are not an independent source 
of revenue for Energy or Energy Sub. 

The Construction Agreement will also 
contain certain warranties and 
performance and completion guarantees 
that may create potential liability for 
Energy in the event that such warranties 
or guarantees are not satisHed or 
waived. The maximum potential liability 
under the Construction Agreement is 
$82,550,000. In connection v^th the 
Construction Financing, CSW may be 
required by the lenders to support 
Energy’s liability under the Construction 
Agreement through an indemnity, a cash 
deposit, a letter of credit or other similar 
arrangement (“Support Arrangement”). 
The Support Arrangement would be at 
terms no less favorable than the terms 
of the Equity LOG under the February 
Order, 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Margaret H. McFarland, 

Deputy Secretary, 

[FR Doc. 02>16145 Filed 7-8-02; 8:45 am] 
BILUNO CODE 


[Release No. 35-2S572; (International 
Seiiee Release No. 410] 

Filinga Under the Public Utility Holding 
Company Act of 1935 (“Act”) 

July 7,1092. 

Notice is hereby given that the 
following filingfs) has/have been made 
with the Commission pursuant to 
provisions of the Act and rules 
promulgated thereunder. All interested 
persons are referred to the 


application(s) and/or declaration(s) for 
complete statements of the proposed 
transaction(s) summarized below. The 
application(s) and/or declaration(s) and 
any amendments thereto is/are 
available for public inspection through 
the Commission’s Office of Public 
Reference. 

Interested persons wishing to 
comment or request a hearing on the 
applicationfs) and/or declaration(s) 
should submit their views in writing by 
July 22,1992 to the Secretary. Securities 
and Exchange Commission, Washington, 
DC 20549, and serve a copy on the 
relevant applicant(s) and/or 
declarant(sj at the addressfes) specified 
below. Proof of service (by affidavit or, 
in case of an attorney at law, by 
certificate) should be filed with the 
request. Any request for hearing shall 
identify specifically the issues of fact or 
law that are disputed. A person who so 
requests will be notified of any hearing, 
if ordered, and will receive a copy of 
any notice or order issued in the matter. 
After said date, the application(s) and/ 
or deciaration(s). as Hied or as 
amended, may be granted and/or 
permitted to become effective. 

Duke Power Company, et al. 

(70-e030) 

(“Duke”), 422 South Church Street, Charlotte. 
North Carolina 28242, a North Carolina 
public-utility holding company exempt from 
registration under section 3(a)(2) of the Act 
pursuant to rule 2. and Duke Guemes. Inc. 
(“Duke Guemes”), 422 South Church Street, 
Charlotte. North Carolina 28242, its wholly 
owned indirect nonutility subsidiary 
company, have filed an application under 
section 3(b) of the Act and. in the alternative, 
sections ^a)(2) and 10. in connection with a 
proposed indirect acquisition of an Argentine 
public-utility company subsidiary. 

Duke is engaged in the generation, 
transmission, distribution and sale of 
electric energy in the central portion of 
North Carolina and the western portion 
of South (Carolina. Duke’s sole public- 
utility subsidiary company, Nantahala 
Power & Light Co., operates eleven 
hydroelectric stations in North Carolina. 

Central Termica Guemes S.A. 
(“Guemes”). a government-owned 
Argentina company, owns the Guemes 
Power Station which is comprised of 
three gas-fired units with a total 
capacity of 245 MW. As part of its 
privatization program, the Argentine 
government is seeking bidders for up to 
a 60% voting equity interest in Guemes.^ 


* The Argentine government will retain 30% of the 
voting securities of Guemes, and 10% of the 
securities will be retained for the employees of 
Guemes under an employee stock o%vner8hip plan. 


Duke will seek to acquire up to a 30% 
voting equity interest in Guemes through 
Powerco S.A. (“Powerco”), a partially 
owned Argentine subsidiary company of 
Duke Guemes that will be formed to 
hold the acquired shares of Guemes.* 
Duke also intends to form an indirect 
Argentine subsidiary company, Powerco 
Services. Inc. (“Powerco ^rvices”). to 
manage and operate the Guemes Power 
Station.* 

The exact ownership interests and 
investments to be made by the 
participants in Powerco have not yet 
been determined.^ The application 
states, however, that Duke and its 
affiliate companies will not invest more 
than $50 million in Powerco, inclusive of 
any guarantees or other financial 
commitments that may be provided, as 
well as certain construction 
obligations.* 

Duke and its subsidiary companies 
will provide Powerco Services with a 
limited number of personnel and 
sufficient technical expertise to carry 
out its obligations as manager and 
operator of the Power Station. The 
personnel will be employed by Powerco 
Services, which will pay commercially 
reasonable, market-based fees for the 
technical expertise. Duke asserts that 
there will be no business transactions or 
financial commitments between Guemes 
and Duke or any of its subsidiary 
companies, apart from those described 
herein. 

The applicants anticipate that Duke’s 
proportionate share of the initial annual 
gross utility revenues of Guemes will not 
exceed $33 million. On a continuing 
basis, the annual gross utility revenues 
of Duke’s proportionate share of 
Guemes, together with the operating 
revenues that Powerco Services will 
receive, and not expected to exceed 5% 
of the gross revenues of Duke. 

As a result of the proposed 
transactions, Guemes and Powerco 
Services will be public-utility subsidiary 
companies of Duke within the meaning 


* Duke contemplates forming Powerco, alone or 
together with one or more foreign investors, to own 
the 60% interest in Guemes. In the event Powerco is 
not formed. Duke Guemes will hold the interest in 
Guemes directly. All references to Powerco in the 
application are intended to include any entity in lieu 
of Powerco that may be created to acquire and hold 
the equity securities of Guemes. 

* Duke may make available to investors up to a 
50% interest in Powerco Services. 

* The applicants anticipate an ownership interest 
of 30% to 50% in Powerco. Foreign investors will 
hold the remaining 50% to 70% interest. 

* Powerco will be obligated, if it acquires the 
interest in Guemes, to complete a partially 
constructed 135-kilometer transmission line 
connecting Guemes to the National Network of 
Transmission. Upon completion, the line will be 
owned by the Argentine government. 
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of section 2(a)(8) of the Act. The 
applicants request an unqualified order 
under section 3(b) of the Act exempting 
Powerco Services and Guemes from all 
provisions of the Act. The applicants 
state that neither Powerco ^rvices nor 
Guemes will derive any material part of 
its income, directly or indirectly, from 
sources within the United States. 

Further, neither Powerco Services nor 
Guemes will be, nor have any subsidiary 
company which will be. a public-utility 
company operating in the United States. 

The application states that, if 
unqualified exemptions under section 
3(b) are granted, the subsidiary 
companies of Duke which are parent 
entities of Guemes and Powerco 
Services will rely upon rule 10(a)(1) to 
provide an exemption insofar as each is 
a holding company; and Duke and its 
subsidiary companies will rely upon rule 
11(b)(1) to provide an exemption from 
the approval requirements of section 
9(a)(2) and 10 to which they would 
otherwise be subject. 

For the Commission, by the Division 
of Investment Management, pursuant to 
delegated authority. 

Jonathan G. Katz. 

Secretary. 

(FR Doc. 92-16228 Filed 7-7-92; 12:21 pmj 

BILLING CODE NIO-OI-M 


SMALL BUSINESS ADMINISTRATION 

Reporting and Recordkeeping 
Requirements Under 0MB Review 

action: Notice of reporting 
requirements submitted for review. 

summary: Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35), agencies are required to 
submit proposed reporting and 
recordkeeping requirements to OMB for 
review and approval, and to publish a 
notice in the Federal Register notifying 
the public that the agency has made 
such a submission. 

DATES: Comments should be submitted 
on or before August 10,1992. If you 
intend to comment but cannot prepare 
comments promptly, please advise the 
OMB Reviewer and the Agency 
Clearance Officer before the deadline. 
COPIES: Request for clearance (S.F. 83), 
supporting statement, and other 
documents submitted to OMB for review 
may be obtained from the Agency 
Clearance Officer. Submit comments to 
the Agency Clearance Officer and the 
OMB Reviewer. 

FOR FURTHER INFORMATION CONTACT: 
AGENCY CLEARANCE OFFICER: Cleo 
Verbillis, Small Business 


Administration. 409 3RD Street. S.W.. 

5th Floor, Washington, DC 20416, 
Telephone: (202) 205-6629. 

OMB reviewer: Gary Waxman, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget. New 
Executive Office Building, Washington, 
DC 20503. 

Title: Candidate for Appointment to 
SBA Advisory Councils and Nominee 
for State Small Business Person of the 
Year. 

SBA Form No,: SBA Form 899. 
Frequency: On occasion. 

Description of Respondents: 
Individuals, seeking appointment to SBA 
Advisory Councils. 

Annual Responses: 700. 

Annual Burden: 93. 

Dated: June 30.1992. 

Calvin Jenkins, 

Director, Office of Administrative Services. 
[FR Doc. 92-16035 Filed 7-8-92; 8:45 am) 
BILUNG CODE 802S-01-M 


[Declaration of Disaster Loan Area ^2662] 

New Mexico; Declaration of Disaster 
Loan Area 

As a result of the President*s major 
disaster declaration on June 18,1992,1 
find that Lea County. New Mexico 
constitutes a disaster area as a result of 
damages cause by severe 
thunderstorms, hail and flooding May 
22-25,1992. Applications for loans for 
physical damage may be filed until the 
close of business on August 17,1992, 
and for loans for economic injury until 
the close of business on March 18.1993. 
at the address listed below: U.S. Small 
Business Administration. Disaster Area 
3 Office, 4400 Amon Carter Blvd., suite 
102, Ft. Worth. Texas 76155. 
or other local announced locations. In 
addition, applications for economic 
injury loans from small businesses 
located in the contiguous counties of 
Eddy, Chaves, and Roosevelt in the 
State of New Mexico, and Andrews, 
Cochran. Gaines, Living, Winkler, and 
Yoakum Counties in the State of Texas 
may be filed until the specified date at 
the above location. 

The interest rates are; 

Percent 


For Physical Damages: 

Homeowners with credit avail¬ 
able elsewhere. 8.000 

Homeowners without credit 

available elsewhere. 4.000 

Businesses with credit available 

elsewhere. 6.500 

Businesses and non-profit organi¬ 
zations without credit avail¬ 
able elsewhere. 4.000 


Percent 


Others (including non-profit or¬ 
ganizations) with credit avail¬ 
able elsewhere.— 8.500 

For Economic Injury: 

Businesses and small agricultural 
cooperatives without credit 
available elsewhere. 4.000 


The number assigned to this disaster 
for physical damage is 256206 and for 
economic injury the numbers are 764000 
for New Mexico and 764100 for Texas: 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008). 

Dated: June 23.1992. 

Alfred E. Judd, 

Acting Assistant Administrator for Disaster 
Assistance. 

[FR. Doc. 92 16094 Filed 7-9-; 8:45 am) 

BILLING CODE tSZS-OI-M 


[Declaration of Economic Injury Disaster 
Loan Area #7638) 

Pennsylvania; Declaration of Disaster 
Loan Area 

Bucks County and the contiguous 
counties of Lehigh. Montgomery, 
Northampton and Philadelphia, in the 
State of Pennsylvania, and Burlington. 
Hunterdon. Mercer and Warren 
Counties in the State of New Jersey 
constitute an economic injury disaster 
area as a result of damages caused by a 
fire at the Four Seasons Mall in New 
Hope Borough. Pennsylvania, which 
occurred on June 9.1992. Eligible small 
business without credit available 
elsewhere and small agricultural 
cooperatives without credit available 
elsewhere may file applications for 
economic injury assistance until the 
close of business on March 22,1993 at 
the address listed below: IJ.S. Small 
Business Administration. Disaster Area 
2 Office, One Baltimore Place, suite 300. 
Atlanta, GA 30308. 
or other locally announced locations. 
The interest rate for eligible small 
businesses and small agricultural 
cooperatives is 4 percent. 

The economic injury number assigned 
to this disaster for the State of New 
Jersey is 7639. 

(Catalog of Federal Domestic Assistance 
Program No. 59002.) 

Dated. June 22.1992. 

Patricia Saiki, 

Administrator. 

[FR Doc. 92-16095 Filed 7-^92; 8:45 am] 
BILLING CODE 802S-01-M 
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Interest Rates 

The interest rate on section 7(a) Small 
Business Administration direct loans (as 
amended by PL 97-35) and the SBA 
share of immediate participation loans 
is percent for the fiscal quarter 
beginning July 1,1992. 

On a quarterly basis, the Small 
Business Administration also publishes 
an interest rate called the optional "peg” 
rate (13 CFR 122.8-4(d)). This rate is a 
weighted average cost of money to the 
government for maturities similar to the 
average SBA loan. This rate may be 
used as a base rate for guaranteed 
fluctuating interest rate SBA loans. For 
the July-September quarter of FY 92, 
this rate will be iVz percent. 

Dated: June 30.1992. 

Charles R. Hertzberg, 

Assistant Administrator for Financial 
Assistance. 

[FR Doc. 92-16036 Filed 7-8-92: 8:45 am] 

BILUNQ CODE e02S-01«M 


[License # 02/02-0457] 

License Surrender, Ferranti High 
Technology, Inc. 

Noticd is hereby given that Ferranti 
High Technology, Inc. ("FHT’), 501 
Madison Avenue, New York, New York 
10022, has surrendered its license to 
operate as a small business investment 
company under the Small Business 
Investment Act of 1958, as amended 
("the Act"). CCA was licensed by the 
Small Business Administration on May 
31.1983. 

Under the authority vested by the Act 
and pursuant to the regulations 
promulgated thereunder, the surrender 
of the license was accepted on April 8, 
1992, and accordingly, all rights, 
privileges, and franchises derived 
therefrom have been terminated. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies) 

Dated: June 25.1992. 

Wayne S. Foren, 

Associate Administrator for Investment. 

[FR Doc. 92-16096 Filed 7-8-92; 8:45 am] 
BILUNQ CODE 8025-01>M 


[Ucense # 04/04-5162] 

First American Lending Corp.; License 
Surrender 

Notice is hereby given that First 
American Lending Corporation. 
("FALC"), P.O. Box 24660, W. Palm 
Beach, FL, 33416, has surrendered its 
license to operate as a small business 
investment company under the Small 


Business Investment Act of 1958, as 
amended (“the Act"). FALC was 
licensed by the Small Business 
Administration on September 27,1979. 

Under the Authority vested by the Act 
and pursuant to the regulations 
promulgated thereunder, the surrender 
of the license was accepted on April 22. 
1992, and accordingly, all rights, 
privileges, and franchises derived 
therefrom have been terminated. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011. Small Business 
Investment Companies) 

Dated: June 25.1992. 

Wayne S. Foren. 

Associate Administrator for Investment 
(FR Doc. 92-16098 Filed 7-8-92; 8:45 am) 
BILUNG CODE 8025-01-M 


[License # 09/09-0324] 

Latigo Capital Partners I; License 
Surrender 

Notice is hereby given that Latigo 
Capital Partners I ("LCPI"), 701 Rancho 
Circle, Las Vegas, NV, 89913, has 
surrendered its license to operate as a 
small business investment company 
under the Small Business Investment 
Act of 1958, as amended ("the Act"). 
LCPI was licensed by the Small 
Business Administered on September 20, 
1985. 

Under the Authority vested by the Act 
and pursuant to the regulations 
promulgated thereunder, the surrender 
of the license was accepted on May 14, 
1992, and accordingly, all rights, 
privileges, and franchises derived 
therefrom have been terminated. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011. Small Business 
Investment Companies) 

Dated: June 25,1992. 

Wayne S. Foren, 

Associate Administrator for Investment 
(FR Doc. 92-16097 Filed 7-8-92; 8:45 am] 
BILUNQ CODE 8025-01-M 


[UcenBB #03/04-0107] 

Metropolitan Capital Corp.; License 
Surrender 

Notice is hereby given that 
METROPOLITAN CAPITAL 
CORPORATION ("MCC"), 2550 
Huntington Ave., Alexandria, VA 22303 
has surrendered its license to operate as 
a small business investment company 
under the Small Business Investment 
Act of 1958, as amended ("the Act"). 
FALC was licensed by the Small 
Business Administration on February 2, 
1970. 


Under the Authority vested by the Act 
and pursuant to the regulations 
promulgated thereunder, the surrender 
of the license was accepted on April 27. 
1992, and accordingly, all rights, 
privileges, and franchises derived 
therefrom have been terminated. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies) 

Dated: June 25,1992. 

Wayne S. Foren, 

Associate Administrator for Investment 
(FR Doc. 92-16037 Filed 7-6-92; 8:45 am] 
BILUNQ CODE 8025-01-M 


[Ucens# No. 06/06-0293] 

Neptune Capital Corp.; Surrender of 
License 

Notice is hereby given that Neptune 
Capital Corporation. 5956 Sherry Lane, 
suite 800, Dallas, TX 75225 has 
surrendered its License to operate as a 
small business investment company 
under the Small Business Investment 
Act of 1958, as amended (Act). Neptune 
Capital Corporation was licensed by the 
Small Business Administration on 
December 23.1986. 

Under the authority vested by the Act 
and pursuant to the Regulations 
promulgated thereunder, the surrender 
of the license was accepted on June 24. 
1992, and accordingly, all rights, 
privileges, and franchises derived 
therefrom have been terminated. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011. Small Business 
Investment Companies) 

Dated: June 22,1992. 

Wayne S. Foren, 

Associate Administrator for Investment 
(FR Doc. 92-16093 Filed 7-6-92; 8:45 am] 
BILUNQ CODE 8025-01-M 


Rocky Mountain Equity Corp.; License 
Surrender 

(License No. 09/09-0289] 

Notice is hereby given that Rocky 
Mountain Corporation, 2525 East 
Camelback, suite 275, Phoenix. Arizona, 
has surrendered its license to operate as 
a small business investment company 
under section 301(c) of the Small 
Business Investment Act of 1958, as 
amended (the Act). Rocky Mountain 
Corporation was licensed by the Small 
Business Administration on September 
22,1981. 

Under the authority vested by the Act 
and pursuant to the regulations 
promulgated thereunder, the surrender 
of the license was accepted on June 22. 
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1992 and accordingly, all rights, 
privileges and franchises derived 
therefrom have been terminated 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies) 

Dated: June 22,1992 
Wayne S. Foren, 

Associate Administrator for Investment 
[FR Doc. 92-10092 Filed 7-6-92: 8:45 am) 
BILLINQ CODE SOrS-OI-M 


Seafirst Capital Corp.; License 
Surrender 

[License #10/10/0106] 

Notice is hereby given that Seafirst 
Capital Corporation (**SCC"). 701 Fifth 
Ave., Seattle, WA. 98124, has 
surrendered its license to operate as a 
small business investment company 
under the Small Business Investment 
Act of 1905. as amended f‘the Act’), 
see was licensed by the Small Business 
Administration on June 19.1980. 

Under the Authority vested by the Act 
and pursuant to the regulations 
promulgated thereunder, the surrender 
of the license was accepted on May 14. 
1992. and accordingly, all rights, 
privileges, and franchises derived 
therefrom have been terminated 

(Catalog of Federal Domestic Assistance 
Program No. 59mi. Small Business 
Investment Companies) 

Dated: |une 25.1992. 

Wayne S. Foren, 

Associate Administrator for Investment 
|FR Doc. 92-16099 Filed 7-6-92: 0:45 am] 

BILUNO CODE S02S-01<4I 


Region V Advisory Council Meeting 

The U.S. Small Business 
Administration Region V Advisory 
Council, located in the geographical area 
of Minneapolis/St. Paul will hold a 
public meeting at 11:30 a.m. on Friday, 
August 21.1992. at the Decathlon 
Athletic Club, 7800 Cedar Avenue South. 
Bloomington. Minnesota, to discuss such 
matters as may be presented by 
members, staff of the U.S. Small 
Business Administration, or others 
present. 

For further information, write or call 
Mr. Edward A. Daum, District Director, 
U.S. Small Business Administration, 
610^ Butler Square. 100 North Sixth 
Street Minneapolis, Minnesota 55403, 
(612) 370-2306, 


Dated July 1.1992. 

Caroline ). Beeson, 

Assistant Administrator, Off ice of Advisory 
Comcits. 

(FR Doc, 92-10030 Filed 7-6-92: 0:45 am) 

BILUNO CODE fOTS-OI-W 


Small BuBinees Investment Company 
Maximum Annual Coat of Money to 
Small Buslnees Concerns 

13 CFR 107.302 (a) and (b) limit 
maximum annual Cost of Money (as 
defined in 13 CFR 107.3) that may be 
imposed upon a Small Concern in 
connection with Financing by means of 
Loans or through the purchase of Debt 
Securities. The cited regulation 
incorporates the term “Debenture Rate”, 
which is defined elsewhere in 13 CFR 
107.3 in terms that require SBA to 
publish, from time to time, the rate 
charged on ten-year debentures sold by 
Licensees to the public. Notice of this 
rate will be published upon change in 
the Debenture Rate. 

Accordingly, Licensees are hereby 
notified that effective the date of 
publication of this Notice, and until 
further notice, the Debenture Rate to be . 
used for computation of maximum cost 
of money pursuant to 13 CFR 107.302 (a) 
and (b) is 8i)0 percent per annum. 

13 Cll^ 107.302 does not supersede or 
preempt any applicable law imposing an 
interest ceiling lower than the ceiling 
imposed by its own terms. Attention is 
directed to section 30B(i) of the Small 
Business Investment Act, as further 
amended by section 1 of Public Law 96- 
226. December 26.1965 (99 Stat. 1744), to 
that law's Federal override of State 
usuary ceilings, and to its forfeiture and 
penalty provisions. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, small business 
investment companies) 

Dated: iune 24.1992. 

Wayne S. Foren, 

Associate Administrator for Investment 
(FR Doc. 92-16039 Filed 7-62-92; 8:45 am) 
BHXINO CODE W)2S-01-M 


TENNESSEE VALLEY AUTHORITY 

Information Collection Under Review 
by the Office of Management and 
Budget 

agency: Tennessee Valley Authority. 
ACTION: Information collections under 
review by the Office of Management 
and Budget (0MB). 

summary; The Tennessee Valley 
Authority (TVA) has sent to OMB the 
following proposals for the collection of 


information under the provisions of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. chapter 35), as amended by 
Public Law 99-591. 

Requests for information, including 
copies of the information collections 
proposed and supporting 
documentation, should be directed to 
the Agency Clearance Officer whose 
ncone, address, and telephone number 
appear below. Questions or comments 
should be made within 30 days directly 
to the Agency Clearance Officer and 
also to the Desk Officer for the 
Tennessee Valley Authority, Office of 
Information and Regulatory Affairs. 
Office of Management and Budget. 
Washington, DC 20503; Telephone; (202) 
395-3084. 

Agency Clearance Officer: Mark R. 
Winter, Tennessee Valley Authority, 
1101 Market Street (MR 2F). 
Chattanooga. Tn 37402-2801; (615) 751- 
2523. 

Type of Request: Regular submission. 

Title of Information Collection: 

Survey of Attitudes About Use and 
Management of TVA Lands Open to the 
Public. 

Frequency of Use: On occasion. 

Type of Affected Public: Individuals 
or households, farms. 

Small Businesses or Organizations 
Affected: Yes. 

Federal Budget Functional Category 
Code: 452. 

Estimated Number of Annual 
Responses: 3400. 

Estimated Total Annual Burden 
Hours: 510. 

Estimated Average Burden Hours Per 
Response: .15. 

Need For and Use of Information: This 
survey of residents of counties adjoining 
TVA lakes and users of TVA lands open 
to the public will help deHne public 
expectations regarding TVA land 
management. TVA will use the 
information in formulating effective land 
policies and their implementation for the 
next hve to ten years. 

Type of Request: Regular submission. 

Title of Information Collection: 

Survey of Attitudes Toward Forest 
Practices and Policies. 

Frequency of Use: On occasion. 

Type of Affected Public: Individuals 
or households, farms. 

Small Businesses or Organizations 
Affected' Yes. 

Federal Budget Functional Category 
Code: 452. 

Estimated Number of Annual 
Responses: 1600. 

^timated Total Annual Burden 
Hours: 320. 

Estimated Average Burden Hours Per 
Response: .2. 
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Need For and Use of Information: This 
survey of residents of the Tennessee 
valley region and Alabama will identify 
the public's level of knowledge and 
opinions on forest practices, policies, 
forest-based industrial development 
and related economic and 
environmental issues. The survey will 
provide baseline information for use in 
formulating program direction for TVA’s 
Forest Resources Development Program. 
Some of the Information may also be 
incorporated into TVA's Natural 
Resources Management Plan. 

Charles E. Price. 

Interim Vice President, Information Services, 
Interim Senior Agency Official. 

|FR Doc. 92-10111 Filed 7-6-92; 8:45 amj 
BILLING CODE 812O-0S>M 


DEPARTMENT OF TRANSPORTATION 

Federal Highway Administration 

Environmental Impact Statement City 
of San Diego. CA 

agency: Federal Highway 
Administration (FHWA), DOT. 
action: Notice of Intent. 

summary: The FHWA is issuing this 
notice to advise the public that an 
Environmental Impact Statement (EIS) 
will be prepared for a proposed highway 
project in San Diego County. California. 
FOR FURTHER INFORMATION CONTACT: 
Leonard E. Brown. District Engineer. 
Federal Highway Administration, 8011 
Street P.O. Box 1915, Sacramento, 
California 95812-1915. Telephone: (916) 
551-1307. or Richard L Grob, Senior 
Environmental Planner, California 
Department of Transportation, 2829 Juan 
Street P O. Box 85406, San Diego, 
California 92110, Telephone: (619) 68S- 
3377. 

SUPPLEMENTARY INFORMATION: The 

FHWA, in cooperation with the 
California Department of 
Transportation, will study the easterly 
extension of Nobel Drive with 
interchange construction at 1-805. The 
following is a brief summary of the 
project: 

The proposed project study area 
encompasses approximately 600 acres of 
land in the eastern portion of the 
University Community Plan area in the 
City of San Diego and the western 
portion of Naval Air Station Miramar. 
The project study area includes both the 
La Jolla Village Drive/Miramar Road/I- 
805 and Governor Drive/I-805 
interchanges. The project is an 
extension of Nobel Drive, an existing 
city six-lane divided arterial, from its 
current eastern terminus near Shoreline 


Drive, northeast across 1-805, and 
intersecting with Miramar Road in the 
vicinity of Eastgate Mall. Nobel Drive is 
proposed for six lanes west of 1-805 and 
four lanes east of 1-805. An interchange 
would be constructed at 1-805 and Nobel 
Drive overcrossing would be provided. 
Also as part of the Nobel Drive 
extension project. La Jolla Village Drive 
would be widened from Towne Centre 
Drive to 1-805 and Miramar Road would 
be widened from 1-805 to approximately 
700 feet east of Miramar Mall. 1-805 
would also be widened at certain 
locations to accommodate the Nobel 
Drive interchange. 

The Nobel Drive extension is being 
proposed by the City of San Diego to 
provide an alternate east-west 
transportation corridor to serve the 
University community area. The Nobel 
Drive extension would help alleviate 
existing and projected capacity 
problems on Miramar Road/La Jolla 
Village Drive and at the La Jolla Village 
Drive/Miramar Road/I-805 interchange. 
All improvements related to the 
interchange with Nobel Drive will be 
coordinated among Caltrans, EHWA, 
and the City of San Diego. It is 
anticipated that construction of the 
project would be divided into phases 
and would begin in Spring 1995. 

Two primary alternatives have been 
identified for the Nobel Drive extension. 
Alternative "A" would join Miramar 
Road to form a four-way intersection 
with a realigned Eastgate Mall. 
Alternative ‘*B’* would join Miramar 
Road at a “T” intersection further west 
of the existing Miramar Road/Eastgate 
Mall intersection. Both of these 
alternatives would traverse land within 
Naval Air Station Miramar. It is 
anticipated at this time that three other 
alternatives will be evaluated in 
addition to Alternatives “A** and “B" 
and at least these five alternatives will 
be analyzed in the same level of detail 
in the EIR/EIS. The three other 
alternatives include the No Project 
Alternative, the Stopping at 1-805 
Alternative, and a Collector Road 
Alternative. 

The No Project Alternative includes 
no extension of Nobel Drive and no new 
interchange at 1-805. Stopping at 1-805 
would involve terminating Nobel Drive 
at 1-805 and construction of the 
interchange and overcrossing. 

Variations of this alternative would 
involve reconstruction work at the 
Governor Drive and La Jolla Village 
Drive/Miramar Road interchanges. The 
Collector Road Alternative would 
connect Nobel Drive to Miramar Road 
via a collector roadway parallel to and 
east of 1-805 from south of Governor 
Drive to Miramar Road. 


The FHWA, Caltrans, and the City of 
San Diego will institute a formal scoping 
process for the project. Other agencies, 
such as U.S. Fish and Wildlife Service 
and the U.S. Navy, have been contacted 
regarding the sensitive issues involved 
with the project and will continue to be 
involved throughout the process. A 
public scoping meeting will be held on 
August 11,1992 at 7 p.m. in the 
Community Room of the Regents Park 
Medical Centre at 4150 Regents Park 
Row (University City, San Diego). This 
is the regularly scheduled meeting of the 
University Community Planning Group. 
The meeting is intended to provide an 
opportunity for all interested parties to 
voice their concerns. Through the public 
scoping meeting and Notice of Intent 
process, significant environmental 
concerns will be sought, considered, and 
included in the scope of the project. 

To ensure that the full range of issues 
relative to this proposed action are 
addressed, and all significant issues are 
identified, comments and suggestions 
are invited from all interested parties. 
Comments or questions concerning this 
proposed action and the environmental 
studies should be directed to the FHWA 
at the address provided above. (Catalog 
of Federal Domestic Assistance program 
Number 20.205, Highway Research. 
Planning, and Construction. The 
regulations implementing Executive 
order 12372 regarding intergovernmental 
consultation on Federal Programs and 
activities apply to this program.) 

Issued On: July 2,1992. 

Leonard E. Bro%irn, 

District Engineer Sacramento, California. 

[FR Doc. 92-16108 Filed 7-8-92; 8:45 am) 
BILLING COOC 4«10.22-«l 


DEPARTMENT OF THE TREASURY 

Public Information Collection 
Requirements Submitted to 0MB for 
Review 

Date: July 2.1992. 

The Department of the Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 96-611. Copies of the 
8ubmission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer. Department of the 
Treasury, room 3171 Treasury Annex. 
1500 Pennsylvania Avenue, NW., 
Washington. DC 20220. 
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Internal Revenue Service 

OMB Number 1545-0720. 

Form Number IRS Forms 8038, 8038- 
G. 803a-GC. 

Type of Review: Revision. 

Tide: 1. information Return for Tax- 
Exempt Private Activity Bond Issues 
(8038). 


2. Information Return for Tax-Exempt 
Governmental Obligations 

3. Consolidated Information Return 
for Small Tax-Exempt Governmental 
Bond Issues, Leases and Installment 
Sales (8038-GC). 

Description: Forms 8038, 8038-G, and 
8038-GC collect the information that IRS 
is required to collect by Code Section 
149(e). IRS uses the information to 


assure that tax-exempt bonds are Issued 
consistent with the rules of IRC sections 
141-149. 

Respondents: State or local 
governments. Businesses or other for- 
profit Non-profit institutions. 

Estimated Number of Respondents/ 
Recordkeepers: 74,500. 

Estimated Burden Hours Per 
Respondent/Recordkeeper 



Form 0038 

Form 8030-G 

Form 8038-GC 


2^ hr., Sfi min.. 

14 hr,, 21 min. 

4 hr.. 4 min. 

1 hr.. 46 min. 

. ....-.,.,rr, rrr.Ti,- ... -- . 

Learning shout tne isx>» (x tne to*™_ _r....... 

4 hr., 56 mm. 

1 hr., 53 mm. 

Prepanog . . . ........... ..t. 

6 hr., 29 mm... 

1 hr,, 59 mm__ 

2 hr.. 50 mm. 

Copying, assambling and sandmg tha form to tha IRS. -t _r. ....._____ 

1A min ... .. 

13 mm.__..... 

16 min. 





Frequency of Response: Quarterly 
(Forms 8038 and 8038-G). Annually 
(Form 803a-GC). 

Estimated Total Reporting/ 
Recordkeeping Burden: 1,527,400 hours. 

Clearance Officer Garrick Shear, 
(202) 535-4297, Internal Revenue 
Service, room 5571,1111 Constitution 
Avenue, NW„ Washington, £K^ 20224. 

OMB Reviewer Milo Sunderhauf. 
(202) 395-6880. Office of Management 
and Budget, room 3001. New Executive 
Office Building, Washington. DC 20503. 
Lois K. Holland, 

Departmental Reports Management Officer. 
(FR Doc. 92-16004 Filed 7-8-02; 8:45 am) 
BIUJMO COOe 4t3S<at-M 


Public Information Collection 
Requirements Submitted to OMB for 
Review 

July 1.1992. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 96-611. Copies of the 
8ubmission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer. Department of the 
Treasury, room 3171 Treasury Annex, 
1500 Pennsylvania Avenue, NW., 
Washington. DC 20220. 

Fmaocial Management Service 

OMB Number 1510-0034. 

Form Number POD 315. 

Type of Review: Extension. 

Title: Depositor's Application to 
Withdraw Postal Savings. 

Description: This form it used as an 
application for payment by depositor or 
other legal representatives. This form 


serves to identify the depositor and 
insures payment is made to the proper 
person. 

Respondents: Individuals or 
households. 

Estimated Number of Respondents: 
1.075. 

Estimated Burden Hours Per 
Response: 30 minutes. 

Frequency of Response: Other (as 
needed). 

Estimated Total Reporting Burden: 
538 hours. 

Clearance Officer Jacqueline R. 
Perry, (301) 436-6453, Financial 
Management Service. 3361-L 75th 
Avenue. Landover. MD 20785. 

OMB Reviewer Milo Sunderhauf, 
(202) 395-6880, Office of Management 
and Budget, room 3001, New Executive 
Office Building. Washington, DC 20503. 
Lois K. HoUaod, 

Departmental Reports Management Officer. 
(FR Doc. 92-16065 Filed 7-0-02; 8:45 amj 
BILUNG CODE aiO-SS-ll 


Public Information Collection 
Requirements Submitted to OMB for 
Review 

Date: July 2,1992. 

The Department of Treasury has 
submitted the following public 
information collection requiremeni(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
submi88ion(8] may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer. Department of the 
Treasury, room 3171 Treasury Annex. 
1500 Pennsylvania Avenue. NW., 
Washington. DC 20220. 


Internal Revenue Service 

OMB Number 1545-1219. 

Form Number IRS Form 8038-T. 

Type of Review: Revision. 

Title: Arbitrage Rebate and Penalty in 
Lieu of Arbitrage Rebate. 

Description: Form 8038-T is used by 
issuers of tax exempt bonds to report 
and pay the arbitrage rebate and to elect 
and/or pay various penalties associated 
with arbitrage bonds. These issues 
include state and local governments. 

Respondents: State or local 
governments. 

Estimated Number of Respondents/ 
Recordkeepers: 2,500. 

Estimated Burden Hours Per 
Respondent/Recordkeeper 


Recordkeeping ... 

Learning about (he law or 
the form. 

Preparing, copying, assem¬ 
bling. and sending the 
form to the IRS. 


8 hours. 37 
minutes. 

3 hours, 28 
minutes. 

3 hours, 46 
minutes. 


Frequency of Response: Other (at 
least once every 5 years). 

Estimated Total Reporting/ 
Recordkeeping Burden: 34.625 hours. 

Clearance Officer Garrick Shear, 
(202) 622-3428, Interna! Revenue 
Service, room 5571,1111 Constitution 
Avenue. NW., Washington, DC 20224. 

OMB Reviewer Milo Sunderhauf. 
(202) 395-6880, Office of Management 
and Budget, room 3001, New Executive 
Office Building. Washington. DC 20503. 
Lois K. Holland, 

Departmental Reports Management Officer. 
[FR Doc. 92-16066 Filed 7-6-92; 8:45 am| 
BIUJNO COOC WSO-Sf-M 
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Public Information Collection 
Requirements Submitted to 0MB for 
Review 

Date: |une 30.1992. 

The Department of Treasury has 
submitted the following public 
information collection requirement(8) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980. 
Public Law 96-511. Copies of the 
8ubmi88ion(s] may be obtained by 
calling the Treasury Bureau Clearance 
O^ice listed. Comments regarding this 
information collection shoidd be 
addressed to the OMB reviewer listed 


and to the Treasury Department 
Clearance Officer. Department of the 
Treasury, room 3171 Treasury Annex, 
1500 Pennsylvania Avenue, NW., 
Washington. DC 20220. 

Internal Revenue Service 

OMB Number 1545-0065. 

Form Number IRS Forms 4070.4070- 
A, 4070PR. 4070A-PR. 

Type of Review: Revision. 

Title: l^ployee’s Daily Record of 
Tips; Registro Diario de Propinas del 
Empleado; Employee’s Report of Tips to 
Employen Informe al Patrono de 
Propinas Recibidas por el Empleado, 


Description: Employees who receive 
at least $20 a month in tips must report 
the tips to their employers monthly for 
purposes of withholding of employment 
taxes. Forms 4070 and 4070PR (Puerto 
Rico only) are used for this purpose. 
Employees must keep a daily record of 
the tips they receive. Forms 4070-A and 
4070A-PR are used for this purpose. 

Respondents: Individuals or 
households. 

Estimated Number of Respondents/ 
Recordkeepers: 540,000. 

Estimated Burden Hours Per 
Respondent/Recordkeeper 


Recordkeeping.. 

Learning about the law... 

Preparing the form_ 

Coping and providing. 




Form 4070 

4070-A 

7070PR 

4070A-PR 

7 minutes 

3 hours. 23 mimites 

7 minutes 

3 hours. 23 minutes. 

2 mrHites 

2 minutes 

2 minutes 

2 minutes. 

8 minutas 

10 mirHJtes 

14 minutes 

18 minutes 

56 minutes. 





Frequency of Response: Monthly. 
Estimated Total Reporting/ 
Recordkeeping Burden: 32,527,200 hours. 

CJeorence Officer: Garrick Shear, 

(202) 535-4297. Internal Revenue 
Ser^ce, room 5671,1111 Constitution 
Avenue. NW., Washington, DC 20224. 

OMB Reviewer Milo Sunderhauf, 
(202) 395-6880, Ofhce of Management 
and Budget, room 3001, New Executive 
Office Building, Washington, DC 20503. 
Lois K. Holland, 

Departmental Reports Management Officer, 
|FR Doc. 92-16067 Filed 7-8-92; 8:45 am] 
8ILIJM0 COOC 4a30-01-M 


OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 

Trade Policy Staff Committee (TPSC); 
the Effective Date, With Respect to the 
Republic of Moldova, of the 
Agreement on Trade Relations 
Between the United States of America 
and the Union of Soviet Socialist 
Republics 

AGENCY: OfHce of the United States 
Trade Representative. 
action: Notice of the Effective Date, 
with respect to the Republic of Moldova, 
of the A^eement on Trade Relations 
Between the United States of America 
and the Union of Soviet Socialist 
Republics. 

summary: In Proclamation 6352 of 
October 9,1991 (56 Federal Register 
51317), the President proclaimed that the 
"Agreement on Trade Relations 
Between the United States of America 
and the Union of Soviet Socialist 
Republics" enters into force and 
nondiscriminatory treatment would be 
extended to products of the U.S.S.R. in 
accordance with the terms of the 


Agreement on the date of exchange of 
written notices of acceptance in 
accordance With article XVII of the 
Agreement. Subsequently, the U.S.SJt. 
was succeeded by twelve independent 
states, including the Republic of ^ 
Moldova. An exchange of diplomatic 
notes with the Republic of Moldova in 
accordance with article XVII of the 
Agreement, as modified by technical 
adjustments and retitled "Agreement on 
Trade Relations between the United 
States of America and the Republic of 
Moldova," took place in Chisinau. 
Moldova on July 2,1992. Accordingly, 
the Agreement became effective on July 
2,1992, with respect to the Republic of 
Moldova, and nondiscriminatory 
treatment is extended to products of the 
Republic of Moldova as of July 2,1992 in 
accordance with the Agreement and as 
provided for in Proclamation 6352 of 
October 9,1991. 

Frederick L. Mootgomery, 

Chairman, Trade Policy Staff Committee, 

[FR Doc. 92-16227 Filed 7-7-92; 11:43 am) 
BILUNO CODE 3190-01-M 
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Sunshine Act Meetings 


Federal Register 
Vol. 57. No. 132 
Thursday. July 9, 1992 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the ‘‘Government in the Sunshine 
Act“ (Pub. L 94-409) 5 U.S.C. 652b(e)(3). 


EQUAL EMPLOYMENT OPPORTUNITY 

commission: 

‘‘FEDERAL REGISTER" CITATION OF 
PREVIOUS ANNOUNCEMENT. 57 FR 29352. 
Wednesday. July 1.1992. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF MEETING: 2:00 p.m. (Eastern Time) 
Tuesday, July 7,1992. 

CHANGES IN THE MEETING:. 

OPEN session: 

The item listed below has been 
deleted from the agenda: 

FY 1993 State and Local Contracting 
Principles. 

CLOSED session: . 

The Closed session of the meeting has 
been cancelled. 

CONTACT PERSON FOR MORE 
INFORMATION: Frances M. Hart. 
Executive Officer. Executive Secretariat, 
(202) 034-6748. 

Dated: July 7.1992. 

Frances M. Hart, 

Executive Officer, Executive Secretariat. 

(FR Doc. 92-16210 Filed 7-7-92; 11:10 am] 
BiLUNQ CODE 6750-06-11 


NATIONAL CREDIT UNION 
ADMINISTRATION 

Notice of Previously Held Emergency 
Meeting 

TIME AND DATE: 10:30 a.m.. Tuesday, July 
7.1992. 

PLACE: Chairman's Office, 6th Floor. 

1776 G Street. N.W., Washington. D.C. 
20456. 

status: Closed. 

MATTER considered: 

1. Administrative Action under Section 206 
of the Federal Credit Union Act. Closed 
pursuant to exemptions (6). (7). and (8). 

The Board voted unanimously that 
agency business required that a meeting 
be held with less than the usual seven 
days advance notice. Earlier 
announcement of this was not possible. 

The Board voted unanimously to close 
the meeting under the exemptions listed 
above. General Counsel Robert Fenner 
certified that the meeting could be 
closed under those exemptions. 


FOR FURTHER INFORMATION CONTACT: 

Becky Baker. Secretary of the Board, 
Telephone (202) 68Z-9600. 

Becky Baker, 

Secretary of the Board. 

[FR Doc. 92-16282 Filed 7-7-92; 2:12 pm] 
BILLING CODE 7536-01-M 


NATIONAL FOUNDATION ON THE ARTS 
AND THE HUMANITIES 
INSTITUTE OF MUSEUM SERVICES 

Notice of Meeting 

summary: This notice sets forth the 
agenda of a forthcoming meeting of the 
National Museum Services Board. This 
notice also describes the functions of 
the Board. Notice of this meeting is 
required under the Government in the 
Sunshine Act (Public Law 94-409) and 
regulations of the Institute of Museum 
Services. 45 CFR 1180.84. 
time/date: 8:30 a.m. to 4 p.m.—Friday. 
July 24.1992. 

STATUS: Open. 

ADDRESS: Cornell Club. 6 East 44th 
Street, New York. New York 10017. 

FOR FURTHER INFORMATION CONTACT: 
S. William Laney, Executive Assistant to 
the National Museum Services Board, 
Room 510,1100 Pennsylvania Avenue. 
N.W.. 20506 (202) 786-0536. 
SUPPLEMENTARY INFORMATION: 

The National Museum Services Board 
is established under the Museum 
Services Act. Title II of the Arts, 
Humanities, and Cultural Affairs Act of 
1976, Public Law 94-462. The Board has 
responsibility for the general policies 
with respect to the powers, duties, and 
authorities vested in the Institute under 
the Museum Services Act. 

The meeting of July 24.1992 will be 
open to the public. 

If you need special accommodations 
due to a disability, please contact: 
Institute of Museum Services, 1100 
Pennsylvania Avenue, N.W., 
Washington. D.C. 20506—(202) 786-0536 
(202) 788-9136 at least seven (7) days 
prior to the meeting date. 

NATIONAL MUSEUM SERVICES BOARD 
July 24,1992 Meeting Agenda 

I. NMSB Chairman‘8 Report and Approval of 

Minutes from April 24,1992 Meeting 

II. Agency Director's Report 
A Reviewer Training 

B. Conservation Task Force Meeting 

III. Agency Agenda Reports: Programs 
A Conservation Project Support 

B. Panel Recommendations 


III. Agency Agenda Reports: Programs Other 
A General Operating Support (GOS) 

B. Small, Minority, Emerging and Rural 
Museum Survey Update 

IV. NMSB Open Agenda 
Dated: July 2,1992 

Linda Bell. 

Director of Policy Planning and Budget, 
Institute of Museum Services. 

[FR Doc. 92-16183 Filed 7-7-92; 10:48 am] 
BILUNG CODE 7036-01-M 


SECURITIES AND EXCHANGE COMMISSION 

Agency Meetings 

Notice is hereby given, pursuant to the 
provisions of the Government in the 
Sunshine Act, Pub. L 94-409, that the 
Securities and Exchange Commission 
will hold the following meetings during 
the week July 13.1992, 

A closed meeting will be held on 
Tuesday. July 14,1992, at 2:30 p.m. An 
open meeting will be held on 
Wednesday. July 15.1992, at 3:00 p.m., in 
Room 1030. 

Commissioners, Counsel to the 
Commissioners, the Secretary to the 
Commission, and recording secretaries 
will attend the closed meeting. Certain 
staff members who have an interest in 
the matters may also be present. 

The General Counsel of the 
Commission, or his designee, has 
certified that, in his opinion, one or more 
of the exemptions set forth in 5 U.S.C. 
552b(c](4). (8). (9](A) and (10) and 17 
CFR 200.402(a)(4). (8). (9)(i) and (10). 
permit consideration of the scheduled 
matters at a closed meeting. 

Commissioner Roberts, as duty 
officer, voted to consider the items listed 
for the closed meeting in a closed 
session. 

The subject matter of the closed 
meeting scheduled for Tuesday. July 14, 
1992, at 2:30 p.m., will be: 

Institution of injunctive actions. 

Institution of administrative proceedings of 
an enforcement nature. 

Litigation matter. 

The subject matter of the open 
meeting scheduled for Wednesday, July 
15,1992, at 3:(X) p.m., will be: 

Consideration of whether to adopt 
recordkeeping and reporting rules to 
implement the risk assessment provisions of 
the Market Reform Act of 1990. The final risk 
assessment rules would require brokers and 
dealers in securities to make and keep 
records concerning the financial and 
securities activities of certain of their 
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affiliated companies. The rules would also 
require brokers and dealers to file quarterly 
reports with the Commission summarizing the 
records maintained pursuant to the 
recordkeeping rule. For further information, 
please contact Roger G. Coffin, at (202) 272- 
7375, 


At times, changes in Commission 
priorities require alterations in the 
scheduli^ of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact: Chris 
Sakach at (202) 272-2300. 


Dated: July 7,1992. 

Jonathan G. Katz, 

Secretary. 

(FR Doc. 92-10229 Filed 7-7-92; 12:51 pm] 
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Corrections 


Federal Register 
Vol. 57. No. 132 
Thursday. July 9, 1992 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential. Rule. Proposed 
Rule, and Notice documents. These 
corrections are prepared by the Office of 
the Federal Register. Agency prepared 
corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue. 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 663 

Pacific Coast Groundflsh Fishery 

Correction 

In proposed rule document 92*13645 
beginning on page 24589 in the issue of 
Wednesday, June 10,1992, make the 
following correction: 

On page 24590. in the file line at the 
end of the document, *'Filed 5-9-92‘* 
should read ‘Tiled 6-5-92”. 

BILUNQ COOC 1505-01-0 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Part 356 

[Docket No. 81N-0033] 

RIN 090S-AA06 

Oral Health Care Drug Products for 
Over-the-Counter Human Use; 
Proposed Amendment to the Tentative 
Final Monograph 

Correction 

In the issue of Thursday, June 25,1992, 
on page 28555, in the second colunm, in 
the correction of proposed rule 


document 92-11177, the heading above 
the correction numbered 2 should read 
”• 356.52 [Corrected]”. 

BILUNG COOC 1505-01-0 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES ✓ 

Public Health Service 

42 CFR Part 60 

RIN 0905-A005 

Health Education Assistance Loan 
Program 

Correction 

In rule document 92-14662 beginning 
on page 28789 in the issue of Monday, 
June 29,1992, make the following 
corrections: 

1. On page 28789. in the third column, 
in the summary, in the fifth line horn the 
bottom, “This” should read “These”. 

2. On page 28792. in the table, in the 
first column, in the first entry under 
60.35(a)(2). remove “D72” that appears 
after “(Reporting)”. 

3. On page 28793. in the table, in the 
fourth column, in the third entry under 
60.61(a)(2). “31,070“ should read 
“31,071”. 

BILUNQ COOC 1505-01-0 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[OR-943-4214-10; GP2-280; OR-48432 
(WASH)] 

Proposed Withdrawal and Public 
Meeting; Washington 

Correction 

In notice document 92-14309 beginning 
on page 27267 in the issue of Thursday, 


June 18.1992, make the following 
correction: 

On page 27267, in the third column, in 
the SUMMARY, in the fourth line, 
“expend” should read “expand”. 

BILLING COOC 1505-01-0 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39 

[Docket No. 90-ANE-29; Amendment 39- 
8132, AD 92-01-08] 

Airworthiness Directives; Pratt A 
Whitney Canada PW100 Series 
Turboprop Engines 

Correction 

In rule document 92-15077 beginning 
on page 28600 in the issue of Friday, 
June 26,1992, make the following 
corrections: 

§ 39.13 [Corrected] 

On page 28601, in the third column, in 
S 39.13: 

1. In the second line, “81332” should 
read “8132”. 

2. In the first paragraph, in the third 
line. “PW123” the Brst time it appears 
should read “PW121”; and in the fourth 
line. “PW325B” should read “PW125B”. 

BILUNQ COOC 1505-01-0 
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Department of Labor 

Employment and Training Administration 


Job Training Partnership Act Title III 
National Reserve Grants; Availability of 
Funds and Application Procedures for 
Program Year 1992; Notice 










30536 


Federal Register / Vol. 57. No. 132 / Thursday, July 9, 1992 / Notices 


DEPARTMENT OF LABOR 

Employment and Training 
Administration 

Job Training Partnership Act Title III 
National Reserve Grants; Availability 
of Funds and Application Procedures 
for Program Year 1992 

AGENCY: Employment and Training 
Administration, Labor. 

ACTION: Notice of availability of funds 
and solicitation for grant applications. 

summary: The Employment and 
Training Administration announces the 
availability of Job Training Partnership 
Act (JTPA) title III discretionary 
national reserve funds for Program Year 
(PY) 1992 (July 1,1992-June 30.1993J for 
the delivery of dislocated worker 
services, and the procedures for making 
application for PY 1992. The Department 
is again announcing that funds are 
available for a new Defense Conversion 
Adjustment grant program to be funded 
with Department of Defense (DoD) 
appropriated funds. Funds are available 
for obligation for this program from July 
1,1991 through September 30.1993. 
Applications will be accepted for six 
funding categories: Category I— 
Intrastate Dislocated Worker Projects; 
Category 11—Multistate, Regionwide. 
National or Industrywide Dislocated 
Worker Projects; Category III—Indian 
Reservation Dislocated Worker Projects; 
Category IV—Emergency Dislocated 
Worker Projects; Category V— 
Additional Financial Assistance to 
Formula-funded Programs and Activities 
Provided by State and Substate 
Grantees; and Category VI—Defense 
Conversion Adjustment Program 
projects. 

DATES; Applications will be accepted on 
an ongoing basis throughout the 
Program Year. Grant awards will be 
made during the Program Year in 
response to the applications received. 
There is no closing date for applications 
under this announcement. All 
applications prepared and submitted 
pursuant to these guidelines and 
received at the address below will be 
considered. Grant awards will be made 
only to the extent that funds are 
available, however, and applications 
submitted too late for consideration 
under Program Year 1992 funding, for 
Categories 1 to V, due to the review and 
processing time required, will 
automatically be held over for Program 
Year 1993 funding consideration. 
Applicants are encouraged to submit 
fully documented applications as early 
as possible following the dislocation 
event. 


ADDRESSES: It is preferred that 
applications be mailed. Mail or hand 
deliver applications to: Office of Grants 
and Contracts Management. Division of 
Acquisition and Assistance. 

Employment and Training 
Administration. U.S. Department of 
Labor, room C-4305. 200 Constitution 
Avenue, NW.. Washington, DC 20210, 
Attention: Dislocated Worker Grants, 
Barbara J. Carroll, Grant Officer. 

FOR FURTHER INFORMATION CONTACT; 

Mr. Robert N. Colombo, Director, Office 
of W orker Retraining and Adjustment 
Programs. Telephone (202) 535-0577. 

SUPPLEMENTARY INFORMATION; The 

Employment and Training 
Administration (ETA) announces the 
availability of funds reserved by the 
Secretary of Labor for the delivery of 
dislocated worker services, and the 
procedures to make application for these 
funds. Funding is authorized by section 
302(a)(2) of the Job Training Partnership 
Act (JTTA or the Act) (29 U.S.C. 
1052(a)(2)). as added by section 6302(a} 
of the l^onomic Dislocation and Woiicer 
Adjustment Assistance Act (EDWAA), 
Public Law 100-418,102 Stat. 1107,1525. 
Funding is also authorized by the 1990 
National Defense Appropriaticm Act 
The application procedures, selection 
criteria, and approval process contained 
in this notice are issued in accordance 
with JTPA. 20 CFR 631.61. 

This program announcement consists 
of four parts. Part I provides the 
background and purpose of the 
discretionary funds reserved for the 
Secretary of Labor (Secretary) for 
activities under sections 323 and 324 of 
the Act 29 U.S.C. 1662b and 1662c. Part 
II establishes basic U.S. Departmmit of 
Labor polidea and emphases for 
discretionary grants. Part III describes 
the basic grant application process, 
which is relevant to all applications. 

Part IV provides detailed guidelines for 
the preparation of each category of 
application. Intrastate Disloca^^ 

Worker Projects. Multistate Dislocated 
Worker Projects, Indian Reservation 
Dislocated Worker Projects, Emergency 
Dislocated Worker Projects, Additional 
Financial Assistance to Formula Funded 
Programs, and Defense Conversion 
Adjustment Programs. The primary 
selection criteria used in reviewing each 
type of application is also included Any 
entity interested in submitting a 
discretionary proposal should carefully 
review parts 1, II, III and the appropriate 
category of part IV which is relevant to 
the type of proposal being submitted 

The JTPA title III program is listed in 
the Catalogue of Federal Domestic 
Assistance at No. 17-246 “Employment 


and Training Assistance—Dislocated 
Workers** (JTPA title III Programs). 

Table of Contents 
Part I. Background 

A. Fund availability 

B. Circumstances under which services may 

be provided with national reserve funds 

Part 11. Department of Labor policy and 
program emphasis 

A Basic policies 
B. Secretary's rights reserved 
C Basic planning rules 

Part III. The Basic Application Process 

A Funding considerations 
B. Screening and review of applications 
C Iniormation and reporting requirements 

D. Grant funding procedures 

E. Grant amendment procedures 

Part IV. Application Requirements 

A Category I—Intrastate Dislocated Worker 
Projects 

1. Eligible grant applicants 

2. Eligible project operators 

3. Submission of applications 

4. Required assurances 

5. Review and coordination requirements 

6. Application content 

7. Selection criteria 

8. Funding mechanism 

B. Category II—Multistate, Regionwide. 
National or Industrywide Dislocated 
Worker Projects 

1. Eligible grant applicants 

2. Eligible project operators 

3. Submission of applications 

4. Required assurances 

5. Review and coordination requirements 

6. Application content 

7. Selection criteria 

8. Funding mechanism 

C Category 111—Indian Reservation 
Dislocated Worker Projects 

1. Eligible grant applicants 

2. Eligible project operators 

3. Submission of application 

4. Required assurances 

5. Review and coordination requirements 
8. Application content 

7. Selection criteria 
6 Funding mechanism 
D. Category IV—Emergency Dislocated 
Worker Projects 

1. Determination that an emergency exists 

2. Eligible grant applicants 

3. Eligible subgrantees 

4. Submission of an application 
5w Assurances 

6. Appheation content 

7. Selection criteria 

& Funding mechanism 
K. Category V—Additional Financial 
Assistance (AFA) to Formula-funded 
Programs and Activities Provided by 
State and Substate Grantees 

1. Funding considerations and policy 

2. Eligible grant applicants 

2. Additional State or substate area 
eligibility requirements 

4. Submission of applications 

5. Assurances 

<L Content of an application 







Federal Register / Vol. 57, No. 132 / Thursday. July 9. 1992 / Notices 


30537 


7. Selection criteria 

8. Funding mechanism 

F. Category VI—Defense Conversion 
Adjustment Programs 

1. Application rules 

2. Eligible grantees 

3. Submission of applications 

4. Assurances and certifications 

5. Application content 

6. Selection criteria 

7. Application review 

8. Approval 

JTPA TITLE III NATIONAL RESERVE 
PROGRAM YEAR 1992 SOUCITATION 
FOR GRANT APPUCATIONS 

Part I. Background 

A. Fund Availability 

Funds available for title III of JTPA for 
Program Years (PY) 1991 and 1992 (July 
1.1991-June 30.1992/July 1.1992-June 
30.1993) total $526,986,000 for each year. 
Of this amount. $421,588,800. as 
prescribed in section 302(a)(1) of the 
JTPA. has been allotted by formula for 
PY 1991 and will be for PY 1992, The 
remainder, $105,392,000 is available for 
each year to be used by the Secretary 
for discretionary purposes including 
projects funded under this Notice. Of 
this amount, approximately $88,467,020 
is being made available each year for 
discretionary projects under this 
solicitation. The balance each year will 
be used for other mandatory and 
authorized discretionary activities. DoD 
Funds are also available to fund 
Defense Adjustment Conversion 
programs awarded pursuant to the 
requirements contained in Part IV F. 

B. Circumstances Under Which Services 
May Be Provided With JTPA National 
Reserve Funds 

(1) Services may be provided as 
described in JTPA section 314 in the 
following circumstances: 

(a) Mass layoffs, including mass 
layoffs caused by natural disasters or 
Federal Government actions (such as 
relocations of Federal facilities) when 
the workers are not expected to return 
to their previous occupations; 

(b) Industrywide dislocations; 

(c) Multistate dislocations; 

(d) Special projects carried out 
through agreements with Indian tribal 
entities; 

(e) Special projects to address 
national and regional concerns; 

(0 Demonstration projects; 

(8) To provide additional financial 
assistance to programs and activities 
provided by States and substate 
grantees under part A of Title III; 

(h) To provide additional assistance 
under proposals for financial assistance 
that are submitted to the Secretary and 
approved by the Secretary after 


consultation with the Governor of the 
State in which the project is to operate. 

(1) To provide for emergency 
assistance to a distressed industry or 
area as determined by the Secretary 
with the agreement of the Governor; and 

(j) To provide program funds where 
there is a dislocation resulting from a 
reduction in Defense Department 
procurements or the full or partial 
closure of military facilities. 

(2) Funds appropriated to DoD are 
now available for individual projects to 
assist workers dislocated as a result of 
reductions in Defense Department 
procurements and the closing or 
reduction of military facilities. The 
Department may fund any approved 
projects designed to assist workers 
dislocated as a result of reductions in 
Defense procurements or military base 
closings or reductions out of those 
appropriations. 

Part n. Department of Labor Policy and 
Program Einphasis 

A. Basic Policies 

1. Available funds shall be awarded 
by the Grant Officer in a manner that 
efficiently targets resources to areas 
most in need, and in a manner which 
promotes effective use of funds. 

2. All projects and activities funded 
shall be subject to the Act. the 
appropriate regulations, the 
requirements contained in these 
instructions and the Grant Officer’s 
award document(s) and any subsequent 
grant amendment. 

3. Cost limitations contained in the 
Act and regulations shall be applicable 
unless otherwise specifically approved 
by the Grant Officer. Any request to 
vary statutory and/or regulatory cost 
limitations must be specifically justified 
in the application. No variations are 
allowable unless specifically authorized 
by the Grant Officer. 

4. Title III national reserve funds and 
Department of Defense appropriated 
funds provided to the Department shall 
not be considered as an ongoing source 
of funds for existing centers or other 
projects or activities. For this reason, it 
is a general policy of the Department 
that it will not refund national reserve 
projects. Projects involving 
extraordinary circumstances such as 
massive continuing layoffs, may be 
considered for refunding. 

5. National reserve funds are not to be 
used to subsidize a grantee’s on-going 
operations. A grantee may only be 
reimbursed for costs over and above 
those costs associated with the grantee’s 
on-going costs. It is the Department’s 
position that where national reserve 
funded projects are operated by existing 


State or substate grantees, 
administrative savings will be realized. 

Note: Substate grantee is defined at JTPA 
section 301. 

6. National reserve funds and 
Department of Defense funds shall only 
be provided to meet needs which cannot 
be met by JTPA formula funds or other 
State and local resources. Grants will be 
primarily awarded therefore, where 
substantial numbers of workers, 
relatively speaking, in a substate area, 
labor market, region or industry are 
dislocated. 

Note: Substate area is defined at JTPA 
section 301. 

7. Eligible dislocated workers to be 
served with JTPA appropriated funds 
shall be workers meeting the 
requirements of section 301(a) of the Act 
and 20 CFR 631.3. Eligible dislocated 
workers to be served with funds 
provided to the DOL by the Department 
of Defense shall meet the requirements 
of part IV. F, category VI. section l.(b) of 
these guidelines. 

8. For Intrastate (Category I) and 
Multistate (Category II) applications, the 
threshold for determining that a 
’’substantial" number of workers have 
been affected shall be the definition of 
"substantial layoff* at 20 CFR 631.2. 
Applications may also be submitted to 
assist workers dislocated from small 
and medium sized companies within a 
single State where the Governor has 
determined such workers constitute a 
substantial proportion of the State’s or 
substate area’s economic base as 
described at 20 CFR 631.30(b). 

9. The Department shall make every 
effort to review and respond to each 
application within 45 days of the 
Department’s receipt of the application. 

10. No grant funds awarded shall be 
used to reimburse costs incurred prior to 
the date authorized by the Grant Officer. 

B. Secretary's Rights Reserved 

The Secretary reserves the right to 
distribute some of these funds in a 
manner other than that provided by this 
notice, consistent with the Act. and 
taking into consideration special 
circumstances and unique needs which 
may arise throughout the course of the 
program year. 

The Secretary also reserves the right 
to fund individual projects on an 
incremental basis where the Department 
determines that such an action would 
result in the most elective use of 
available resources. 

If insufficient applications are 
received by the Department which are 
of acceptable quality and which meet 
the guidelines and selection criteria 
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contained in this notice to exhaust the 
title III JTPA national reserve account 
the Department shall take whatever 
action it deems necessary and 
appropriate, consistent with the Act and 
the regulations, to exhaust the funds. 
This could include returning any 
unobligated national reserve funds to 
the U.S. Treasury. 

C. Basic Planning Rules 

1. Operating Defmition of State 

For purposes of these grant 
application procedures. State shall be 
the 50 States of the United States and 
the following grant eligible territories 
and legal jurisdictions: District of 
Columbia. Commonwealth of Puerto 
Rico, Virgin Islands, Guam, American 
Samoa, Commonwealth of Northern 
Marianas, Republic of the Marshall 
Islands, Federated States of Micronesia, 
and the Republic of Palau. 

2. Allocation of Costs 

a. State Administration. States may 
include no more than 1.5 percent or 
$15,000, whichever is lower, for State 
administration of ""pass-through** grants. 
State administrative costs requested 
that are above this establish^ set aside 
must be accompanied by a justification 
showing the projected person-hours and 
functions to be performed and any other 
relevant cost information. This cost is to 
be included in the Administrative cost 
category. It is expected that these funds 
will be used for subgrant administration, 
the provision of ted^cal assistance, 
onsite and desk monitoring, and data 
collection. 

b. State 40 percent funds. States must 
provide specific information regarding 
why State 40 percent funds are not 
available to support a project 

c. Administrative Requirements for 
Grant Projects. 

(1) In addition to applicable 
administrative requirements contained 
in the Act and reg^ations, some grantee 
organizations will be subject to other 
requirements as listed below: 

(a) State and local Governments 
(except for JTPA grant recipients under 
the Federal, State, Governor-Secretary 
Agreement block grant)—0M B Ci rcular 
A-87 (cost principles) and 41CFR part 
97 (Uniform Administrative 
Requirements for Grants with State and 
Local Government s). Th e audit 
requirements at 29 CFR part 96 also 
apply* 

(b) Non-Profit Organizations—OMB 
Circulars A-122 and A-133 (Audits) 
apply. 

(c) Educational Institutions—OMB 
Circulars A-21 and A-133 (Audits) 
apply. 


(d) Profit Making Commercial Finns— 
Federal Acquisition Regulations (FAR) 
48 CFR part 31. 

(2) No equipment with a unit cost of 
$500 or more may be purchased without 
specific prior approval of the Grant 
Officer. Any planned equipment 
purchases with a unit cost of $500 or 
more must be justified and specifically 
listed along with its purchase price in 
the grant application. Leased equipment 
does not require prior approval from the 
Grant Officer. 

a Establishment of a Labor 
Management Committee. Costs 
associated with the establishment of a 
Labor Management Committee are 
appropriately charged as Rapid 
Response costs against the State's 40 
percent title 111 formula funds. Therefore, 
they are not to be charged to the grant. 
Ongoing operational costs of the Labor 
Management Committee during the 
period of performance of the grant are 
chargeable to the Administration Cost 
category. 

d. When a participant is eligible for 
either partial or full reimbursement of 
training costs (e.g.. Pell grants, employer 
tuition reimbursement, etc.) the 
application must describe the 
procedures established for the 
reimbursement and/or crediting of such 
costs if such costs are initially charged 
to the national reserve grant 

Note: Where national reserve funds are 
expended for training prior to certification of 
TAA eligibility, national reserve funds shall 
not be reimbursed to the JTPA program when 
TAA funds become available to cover the 
balance of die training. 

e. Necessary and Reasonable Costs/ 
Cost Effectiveness. In accordance with 
20 CFR 629.37(a), costs will be required 
to be ""reasonable** and ‘"necessary** to 
be charged to the grant In reviewing a 
grant application, the Secretary shall 
consider these criteria. Areas of concern 
include but are not limited to: Staff to 
participant ratios; the proportion of staff 
costs to the total grant the cost of 
purchased or leased equipment; the cost 
of proposed training as it relates to the 
complexity of the skills to be learned, 
the length of training, and the provider's 
access to other supplemental funding 
sources; etc. The extent to which the 
proposed project budget reflects costs 
that appear to be "reasonable** and 
"necessary" will be a significant factor 
in determining the project's cost 
effectiveness. 

f. All indirect costs that are 
administrative in nature shall be 
charged to the Administration Coat 
category. Any indirect costs that are not 
administrative costs shall be itemized 


separately in the appropriate cost 
category. 

g. It is not intended that national 
reserve account (NRA) projects 
automatically be charged 15 percent of 
the award amount toward the overall 
administrative costs of the SDA/ 
substate grantee. The amount planned to 
be used for administration and the 
specific purposes for which it will be 
used must be determined in order for an 
administrative cost budget line item to 
be established. Once determined, and 
approved, the amount budgeted for 
administration may be included in any 
existing SDA/substate grantee 
administrative cost pool where the 
SDA/substate grantee is administering 
the national reserve grant A portion of 
costs diarged to the administrative cost 
pool may be allocated to the NRA, up to 
the total amount included in the cost 
pool from the NRA grant and consistent 
with overall expenditures for the NRA 
grant and consistent with existing rules 
for the charging of costs against an 
administrative cost pool. 

3. Additional Funding 

The amoimt of a grant award cannot 
be increased after the grant is awarded. 
If circumstances change so substantially 
that additional funds are required to 
serve dislocated workers from the 
targeted company, another grant 
application must be submitted. The 
same review and approval procedures 
will apply to a second grant application 
as apply to other dislocated worker 
project proposals. A second application 
shall indude an up-to-date status report 
of performance under the first award 
including: overall enrollments, 
enrollments by activity and 
expenditures (obligations and 
expenditures by cost category). 

4. Activities 

a. The application budget shall not 
include costs for activities or services 
begun with State funds prior to the grant 
award. If initial training costs for a 
participant are incurred with State 
funds, the balance of training cost 
commitment for that partidpani must be 
funded by the State. 

b. Applications shall not provide for 
using national reserve funds for work 
experience. 

c. National reserve fimds shall not be 
used for rapid response activities except 
in the case of additional finandal 
assistance to formula funded programs. 
Rapid response activities are paid for 
out of State 40 percent funds. 

d. National reserve funds shall not be 
awarded to fund an individual training 
project or a particular activity. 
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5. Identification of Participants To Be 
Served 

The applicant muat demonstrate how 
the planned number of participants to be 
served was determined. Furthermore* 
the applicant must explain how those 
affected workers most in need of 
services to return to the labor force will 
be identified and assured access to 
necessary services. 

6. Project Locations 

If an applicant plans to operate more 
than one project or subproject, each 
location shall be listed and separate 
budgets* implementation schedules and, 
where appropriate, lists of local demand 
occupations for retraining provided. In 
all cases, the applicant must also 
include a summary budget and 
implementation schedule for the entire 
project 

7. Placement Rate Expectations 

Since funds and resources are 
specifically focused on the needs of a 
targeted group of workers and their 
employment and training needs, the 
Department expects that: 

(a) Project placement rate—^The 
planned entered employment rate for 
any program will be at least 70 percent 

(b) Occupational classroom training-^ 
A placement rate of 75 percent will be 
expected from occupational classroom 
training. This rate may be calculated by 
including the provision of job search 
assistance and other services to 
participants who receive occupational 
classroom training. 

(c) On-the-Job Training (OJT)—A 
placement rate of at least 80 percent will 
be expected for OJT. This rate may be 
calculated by including the provision of 
job search assistance and other services 
to participants who receive OJT. If the 
applicant does not believe such a rate 
can be achieved in its proposal, it must 
provide reasons for planning a lower 
rate. 

8. On-the-Job Training (OJT) 

No OJT under six weeks duration 
shall be funded with national reserve 
grant funds. Any OJT training for 
between six and 10 weeks in duration 
shall be consistent with an approved 
rationale to determine the len^ of 
training for a given occupation. The 
ration^e to be used shaU be stated in 
the application. An OJT contract must 
contain a “hire first*’ provision. 

Part III. The Basic Application Process 

A. Funding Considerations 

1. Identification of Dislocated Workers 

a. Dislocated workers eligible to be 
provided services with JTPA national 


reserve or Defense Department 
appropriated funds are defined as 
individuals who meet the definitions set 
forth in section 301(a) of the Act and 20 
CFR 631.3; 29 U.S.C. 1651(a). The 
dislocated workers to be served must be 
specifically identified in the application. 

Eligible individuals may be served 
without regard to the State of residence 
of the Individual (Section 311(b)(1)(B); 29 
U.S.C. 1661(b)(1)(B)). 

b. Applications should indicate that 
the provision of services to eligible 
participants will take into account those 
’’most in need", those least likely to be 
recalled, those with the least 
transferrable or most obsolete 
occupational skills* and those with the 
most barriers to other employment 
opporhmities such as poor reading or 
math skills. Those ’’most in need" for 
purposes of nationid reserve funding, 
will be determined on a project-by- 
project basis. Applications shall provide 
that those participants requiring labor 
exchange services and other minimal 
employment services are directed to 
other appropriate resources such as the 
State Employment Service. 

2. Dislocated worker project 
applications selected for funding will 
generally be those which: 

(a) Effectively identify and target the 
project to specific groups of dislocated 
workers, industries or plants* 
occupations and geographic areas; 

(b) Specify occupational and 
educational training related to local 
demand occupations; 

(c) Demonstrate a timely response to 
the target group’s employment and 
training needs for su^ services: and 

(d) Are cost-effective in terms of 
services to be provided and results to be 
achieved. 

B. Screening and Review of 
Applications 

1. Screening Requirements 

All applications will be screened to 
determine completeness and conformity 
to the Act, regulations* application 
guidelines and other requirements 
contained in this announcement. 

In order for an application to be in 
conformance* it must be paginated and 
include the following; 

a. Transmittal letter. A transmittal 
letter fiom the Governor or the 
applicant’s authorized signatory 
containing the required assurances. 

b. Standard form. SF 424, Application 
for Federal Domestic Assistance 
(Catalogue No. 17.246). 

c. Budget A detailed line item budget 
according to the applicable cost 
categories found at 20 CFR 631.13 of the 


JTPA Title Ill regulations and as 
outlined in these guidelines. 

d. Project narrative. The narrative 
portion of the application including 
attachments shall not exceed twenty- 
five (25) double-spaced pages, 
typewritten on one side of the paper 
only. The narrative must address all of 
the elements specified in the application 
guidelines. 

e. Certifications, (i) An original 
signature certification regarding "Drug- 
Free Workplace" must be submitted 
with the application except in the case 
where the applicant is a State. States 
may opt to submit a copy of the 
Statewide or agency annual certification 
renewable every Fiscal Year per 
Training and Emplojrment Information 
Notice freiN) No. 15^. This 
certification requirement applies only to 
the Federal grant applicant. The 
"Certification Regarding Drug-Free 
Workplace Requirements" form is found 
in appendix A. 

(ii) A "Certification Regarding 
Debarment* Suspension and Other 
Responsibility Matters* Primary Covered 
Transactions" must be submitted with 
all national reserve applications (except 
those related to national or agency- 
recognized emergency disasters) as 
required by the DOL regulations 
implementing Executive Order 12549* 
"Debarment and Suspension," 29 CFR 
98.510. This certification form is found in 
appendix B. 

(iii) A "Certification Regarding 
Lobbying" shall be submitted with each 
natio nal re serve application as required 
by 29 CFR part 93, "New Restrictions on 
Lobbying." 54 FR 6738. 6751 (February 
26* 1990). A suggested form 
incorporating the required text is found 
in appendix C. 

(iv) When the applicant is not the 
State JTPA entity (i.e., subject to the 
JTPA Govemor/Swretary Agreement). 
SF 424B, Assurances—Non-Construction 
Programs, with an original signature, 
must be submitted with the application. 
Tliis assurance form is found in 
appendix D. 

2. Review and Evaluation 

Complete conforming applications 
%vill be reviewed and evaluated based 
on the selection criteria for each 
category and the availability of funds. 

C. Information and Reporting 
Requirements 

1. Records 

By accepting a grant, the grantee 
agrees that it shall maintain and make 
available to the U.S. Department of 
Labor upon request information on the 
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operation of the project and on project 
expenditures. Such information may 
include the implementation status of the 
project such as completion of 
subagreements, hiring of staff, date 
enrollments began, current and 
cumulative number of participants, and 
cumulative expenditures. 

2. Reports 

The grantee shall submit to the 
Employment and Training 
Administration, an original and two 
copies of: 

a. The Worker Adjustment Program 
Quarterly Report. ETA Form No. 9020 
(0MB No. 1205-0274), and 

b. The Worker Adjustment Program 
Annual Program Report. ETA Form No. 
9019 (OMB No. 1205-0274). 

D. Grant Funding Procedures 

1. Proposals funded pursuant to the 
Secretary/Govemor agreement shall be 
subject to the following procedures. 
Where proposals are approved for 
funding pursuant to the Secretary/ 
Governor Agreement, immediate 
funding shall be provided. The State 
and/or local program may be required to 
submit additional information to satisfy 
requirements that have been determined 
to be unacceptable in the original 
proposal. In such circumstances, the 
Department may or may not allow the 
incurring of costs prior to the approval 
of the modification submitting the 
additional information depending on the 
nature and the seriousness of the 
problems identified. The Grant Officer's 
approval letter shall contain the 
Department's decision on this issue. 

2. Proposals not funded pursuant to 
the Secretary/Governor Agreement 
shall be subject to the following grant 
award procedures: 

a. Once a decision is made by the 
Secretary to approve a proposal, the 
Secretary shall send a letter to the 
applicant announcing the award. 

b. The applicant shall also be 
contacted by telephone by the 
Employment and Training 
Administration’s (ETA) Grant Officer to 
resolve any problems identified in the 
proposal and to develop a grant to be 
executed by the applicant and the 
Department of Labor. A letter 
announcing this process shall also be 
forwarded to the applicant from the 
ETA Grant Officer. 

c. All of the details of the grant shall 
be resolved by telephone and the grant 
document shall then be completed by 
the Department's grants office and 
forwarded in duplicate to the applicant 
for signature. The applicant shall sign 
both copies of the grant document and 


return the copies to the ETA Grant 
Officer for final execution. 

d. The ETA Grant Officer shall sign 
both copies of the grant, and forward 
one signed copy to the applicant. The 
grant document and the transmittal 
letter shall instruct the grantee as to the 
date that the grantee may commence to 
incur costs against the executed grant. 

3. Emergency awards. When an award 
is approved, the Secretary shall send an 
awai^ letter to the applicant. 

a. For emergency proposals which are 
funded pursuant to the Secretary/ 
Governor Agreement, immediate 
funding, normally 30 percent of any 
approved request shall be provided. The 
applicant shall then be required to 
submit a fully documented proposal in 
accordance with the appropriate 
requirements. Normally the grantee will 
be allowed to immediately begin 
incurring costs once the award is made. 
Such costs may be incurred pursuant to 
the initial proposal, the award letter, the 
appropriate assurances, the Act, the 
regulations, and the application 
procedures. 

In certain situations it may be 
necessary to require additional 
information before the grantee may 
commence to incur costs. The grantee 
shall be notified in the award letter 
where this is the case and of the 
requirements that must be met before 
costs may be incurred. 

The final funding level, and any 
additional requirements shall be 
determined once the Department 
receives, reviews and approves the fully 
documented proposal. 

b. For emergency proposals which are 
approved but not funded pursuant to the 
Secretary/Govemor Agreement, the 
ETA Grant Officer shall both fax and 
mail an original initial grant once the 
Secretary has approved the award. The 
grantee shall sign both the faxed grant 
and the original grant, in duplicate. The 
signed fax copies should be faxed 
immediately to the Grant Officer. The 
two copies of the signed original grant 
shall be returned by mail as soon as 
executed. The Grant Officer will sign the 
returned fax copies and refax one to the 
grantee with a cover letter which will 
authorize the grantee to commence to 
incur costs and which will also instruct 
the grantee regarding the development 
and submission of a fully documented 
proposal. The Grant Officer shall, upon 
receipt of the two signed original copies, 
sign and return one original with a cover 
letter. This original initial grant will 
contain the same date for incurring costs 
as the faxed grant and the same 
instructions for developing and 
submitting a fully documented proposal. 


The final level and any additional 
requirements shall be determined once 
the Department receives, reviews and 
approves the fully documented proposal. 

E. Grant Amendment Procedures 

The Department recognizes that 
circumstances will arise where grant 
amendments will be necessary, and that 
those circumstances will be, in some 
cases, beyond the control of the project 
operator. Nevertheless, the Department 
is concerned about the need to amend 
discretionary awards since such 
amendments can, and in many cases do. 
represent poor planning and/or poor 
management of the project. Following 
are guidelines for when an amendment 
is necessary. 

1. Ail grant amendment requests must 
be submitted to the Grant Officer by the 
authorized signatory citing the number 
of the Notice of Obligation transmitting 
the grant funds to the State or, in the 
case of a grantee who is not subject to 
the JTPA Govemor/Secretary 
Agreement, the grant number. 

The States and grantees are 
responsible for monitoring the 
implementation and progress of their 
national reserve projects and identifying 
circumstances that would require a 
grant amendment request. All requests 
for grant amendments must be 
accompanied by an explanation of the 
reasons for proposing such a change to 
the originally approved project plan. 

a. There are several reasons for grant 
amendments. Following are types of 
reasons, and the information or possible 
changes required related to each reason. 

(1) Grant Amendment Requests 
required due to changes in 
circumstances after the grant award, 
such as, but not limited to, a delay in 
layoff or plant closure date, the recall ol 
a number of the project participants, 
certification of worker eligibility for 
Trade Adjustment Assistance, or 
recruitment difficulty resulting in 
enrollments significantly below the 
planned level. Such circumstances may 
require substantial amendment of the 
project plan and may entail any or all of 
the following aspects of the plan. 

(a) Extension of the period of 
performance. When an extension of the 
period of performance beyond the 
approved project period of operation is 
necessary, such extension requests must 
be submitted 60 days before the 
scheduled expiration date of the project 
as designated in the grant award letter 
or subsequent correspondence. The 
reason for the request explaining the 
change in circumstances that requires 
the extension must be provided. 
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(b) A revised quarterly 
implementation plan reflecting the 
requested period of performance which 
reflects the activity through the most 
recent quarter must be provided. 

(c) A revised budget (if appropriate) 
must be provided. 

(2) Grant amendment requests 
required due to budget changes. The 
following budget changes will require a 
grant amendment request. In each case, 
an explanation of the circumstances 
requiring the change and a revised 
overall grant budget must accompany 
the request. Any other parts of the 
approved grant impacted by such 
changes must also be submitted for 
approval. 

(a) Any proposed increase to the 
approved budget for Administration. 

(b) A proposed increase or decrease 
of 15 percent or more in the approved 
project budget for Retraining, so long as 
the decrease does not result in an 
overall expenditure for Retraining of 
less than ^e 50 percent for this cost 
category. 

(c) In the case of any budget change 
regardless of the percentage that would 
result in a decrease in the Retraining 
cost category line item below the 
required 50 percent expenditure rate for 
Retraining, or requiring a change in an 
expenditure rate previously waived by 
the Secretary, a grant amendment 
request roust be submitted. If the budget 
change would result in a retraining 
expenditure rate below the required 50 
percent level a request for waiver 
including justiflcation must accompany 
the amendment request. 

(d) A proposed increase or decrease 
of 15 percent or more in the approved 
project budget for Supportive ^rvices. 
The resulting increase may not exceed 
the 25 percent cost limitation for this 
cost category. 

(3) Grant amendment requests 
required due to changes in project 
participant activity levels such as any 
increase or decrease of more than 15 
percent in the total number of 
participants to be served or in the 
number of participants to receive 
Retraining services including classroom 
training, occupational skill training. on> 
the-job training, entrepreneurial 
training, remedial education, or other 
proposed training serving more than 10 
participants. In such circumstances, the 
following information must accompany 
the grant amendment request. 

(a) The reason for the request 
explaining the change in circumstances 
that requires the extension. 

(b) A revised quarterly 
implementation plan wUch reflects the 
activity through the most recent quarter. 


and the appropriate adjustments to 
reflect the requested new activity level. 

(c) A revised budget (if appropriate). 

(4) Grant amendment requests due to 
a change in the targeted dislocated 
workers (te., companyfies) industry, 
etc.) and or geographic area(s) to be 
served. In such circumstances, the 
following information must accompany 
the grant amendment request. 

(a) The reason for the request 
explaining the change in circumstances 
that requires the extension. 

(b) When appropriate, a revised 
quarterly implementation plan reflecting 
the activity through the most recent 
quarter, and making the appropriate 
adjustments to reflect the requested 
activity level, or a statement to indicate 
no such activity level changes are 
anticipated. If a new subproject is added 
to the grant, each subproject must have 
a quarterly implementation schedule, 
and an overall implementation schedule 
for the project must also be submitted. 

(c) A reused budget (if appropriate), 
or a statement indicating such a change 
will not affect budget line items. If a 
new subproject is added to the grant, 
each subproject must have a separate 
budget, and an overall project budget 
must also accompany the request. 

(d) The amendment must specifically 
state if a substantial number of the new 
workers to be added to the target group 
are represented by a labor organization. 
If appropriate, based on the statement 
provided, evidence of consultation %vith 
labor organizations representing such 
workers must be provided before 
expendihires will be authorized to serve 
these workers. 

(e) Where a new geographic area is 
involved, evidence of review by the 
substate area's Private Industry 
Council(8) must also accompany the 
request. 

(5) Grant amendment requests 
required when it is project^ that 
national reserve grant funds will remain 
unexpended. As soon as it becomes 
apparent that funds will be unexpended, 
the State should notify the Employment 
and Training Regional Office. 

If this information becomes available 
within the Program Year in which the 
grant funds were awarded, the State 
may submit a request to the Grant 
Officer to deobligate those funds it 
projects to be unexpended. Such funds 
may be reobligated by the Secretary to 
another grantee requiring funding 
assistance to address a worker 
dislocation. 

When the underexpenditure is not 
identified until after the end of the 
Program Year in which the grant funds 
were awarded, the funds are not 
available for reobligation. Therefore, 


Stales may propose an effective 
alternative use of such funds. If the 
State desires to reprogram a portion of 
the unexpended funds originally 
awarded to a project, it must provide the 
following information. 

(a) Evidence that the original target 
group has substantially been served, or 
may be served at a reduced funding 
level. The circumstances resulting in this 
assessment by the State must be 
explained. 

(b) Documentation of the services 
provided to the original target group. 
This may follow the format of the 
implementation schedule in identifying 
activities and numbers of participants 
served. 

(c) Evidence of expenditures for the 
original target group by cost category. 

Note: The original project may continue to 
operate at a reduced level of activity and 
expenditure while a new subproject serving 
another group of targeted workers is funded 
and becomes operational using the projected 
unexpended funds. 

(d) A request to extend the period of 
performance of the grant. Please note 
the time limitations pursuant to Section 
161(b) on authorization to expend 
national reserve funds. 

(e) A proposal for expenditure of the 
projected unexpended funds must 
include the same information required 
for submittal of a grant application— 
identification of the target groups; dates 
of the dislocation; number of workers 
affected; an explanation of how the 
projected number of participants was 
derived; an analysis of the labor market 
relative to the targeted participants; 
identiflcation of demand occupations in 
which retraining will occur, a 
description of the services to be 
provided; a cumulative quarterly 
implementation schedule by major 
services to be provided, terminations 
and entered employment, and projected 
expenditures; a detailed line item budget 
(including stafflng information); 
evidence of labor consultation where 
appropriate, and documentation of PIC/ 
LEO review where appropriate. 

All requests must be submitted in a 
timely basis to allow sufficient time for 
the reasonable expenditure of the funds 
in question during the remaining 
statutory time limitation for the funds. 

2. Requests for grant amendments will 
be considered in light of the general 
purposes of the national reserve 
account, the selection criteria for 
national reserve projects published 
annually by the Employment and 
Training Administration in the Federal 
Register, and the purposes of the 
original grant award. Amendments 
which request significant changes in the 
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target group to be served will be 
reviewed in the same context as a new 
proposal. 

3. The Grant Officer will advise the 
State or national reserve grantee in 
writing of any approval or disapproval 
of the proposed grant amendments, 
generally within 30 days of receipt of the 
grant amendment request. 

Part IV. Specific Application 
Requirements 

A. Category I—Intrastate Dislocated 
Worker Projects 

An application for an Intrastate 
Dislocated Worker Project, within a 
single State, must comply with the 
following requirements: 

1. Eligible Grant Applicants 

The eligible grant applicants for such 
projects are the 59 State fTPA grant 
recipient agencies under the Federal- 
State, Governor-Secretary Agreement. 
(‘*State’* as previously defined.) 

2. Eligible Project Operators 

Eligible subgrantees who may operate 
dislocated worker projects include but 
are not limited to State agencies, fTPA 
title III substate grantees; units of local 
government; local public agencies, such 
as community colleges or area 
vocational schools; private non-profit 
organizations, including community- 
based organizations; labor 
organizations; regional development 
councils; industry-sponsored 
associations; private-for-profit 
organizations and Indian tribal entities. 

3. Submission of Applications 

Applications for Intrastate Dislocated 
Worker Projects must be submitted to 
the Department of Labor by the 
Governor or the State fTPA agency 
accompanied by the assurances listed 
below from the authorized signatory. 
Applications submitted by other entities 
shall not be considered for funding. 

4. Required Assurances 

a. Applications shall be transmitted 
with a letter from the Governor or the 
authorized JTPA State signatory official 
containing the following assurances: 

If the proposed project is funded: 

—^The grantee assures that any title III 
funds awarded from funds reserved 
by the Secretary shall be 
administered, by the grantee, in 
accordance with the Act, the JTPA 
regulations, the proposal and any 
amendments thereto, as approved by 
the Grant Officer, and shall be 
consistent with the approval letter 
signed by the U.S. Department of 
Labor Grant Officer transmitting the 
grant award 


—^The grantee assures that the 
information provided in the proposal 
is correct and the activities proposed 
conform to the Act and Federal 
regulations for title 111 activities. 

—The grantee agrees to accept any 
grant funds awarded under this 
application, and provide 
administration and oversight of the 
grant. The grantee agrees to review 
expenditures and enrollment data 
against the planned levels for the 
project and notify the Department 
expeditiously of any potential 
underexpenditure of funds. 

—Following receipt of grant approval, 
the grantee shall advise the Grant 
Officer of the projected date project 
operations will begin. If the date to be 
provided exceeds 30 days from receipt 
of the grant award, the State shall 
provide additional information 
explaining the projected 
implementation date. 

—^The grantee agrees to compile and 
maintain information on project 
implementation on a monthly, and 
performance and expenditures data 
on a quarterly basis. The information 
shall, at a minimum, be consistent 
with the activities and cost categories 
contained in the project proposal and 
shall be available to the Department 
as requested, and 
—^Based on the State's oversight 
authority, the State agrees to review 
expenditures and enrollment data 
against the planned levels for the 
project and notify the Department 
expeditiously of any potential 
underexpenditure of funds, 

b. Project proposals not accompanied 
by these required assurances will not be 
accepted for review. 

5. Review and Coordination 
Requirements 

a. Formula funds. The Governor and 
substate area grantee must include 
comments regarding the proposed 
project with respect to the availability of 
State and substate formula funds, 
experience of the program operator in 
operating programs for dislocated 
workers, and any other area of concern 
pertinent to the funding of the project. 
These comments shall be forwarded by 
the Governor or authorized signatory at 
the time of submission. 

b. Private Industry Council (PIC)/local 
elected offfcial (LEO). All grant 
applications to provide services to 
dislocated workers shall provide 
evidence that the appropriate PlCs and 
LEOs have been given the opportunity 
for revie-w and comment. 

c. Labor organizations. All 
applications for dislocated worker 
projects where a substantial number (at 


least 20 percent) of affected workers are 
represented by a labor organization(s) 
must provide documentation of full 
consultation with the appropriate local 
labor organization(s) in the development 
of the project. Thus, documentation is 
required for each union representing at 
least 20 percent of the affected workers. 

6. Application Content 

Following are the areas to be 
addressed and information to be 
provided for each intrastate grant 
application submitted for JTPA Title III 
national reserve funds. Applications are 
to be submitted using the following 
format. 

a. Period of Award: Awards will be 
made for an 18-month period to allow 
for project start-up (not to exceed 90 
days), operation, and administrative 
closeout. If the period of operation is 
extended, the period of the award will 
be extended by an equal time period. 

b. Period of operation: Applications 
should generally provide for a period of 
operation of 12 months. Applications for 
periods of operation in excess of 12 
months may be submitted with 
information supporting the need for the 
additional period. 

c. Synopsis of the Project A short 
summary of the pertinent facts regarding 
the project that includes: 

(1) The name and address of the 
project operator along with the name 
and phone number of a contact person 
for the project operaton 

(2) The project location(s) (city, 
county); 

(3) The planned starting and ending 
dates of the project; 

(4) The total amount of Title III 
national reserve funds requested; 

(5) The name(s) of (he company(ies) 
from which the affected workers have 
been dislocated, and the type of 
business or industry involved; 

(6) The date(s) of employment 
termination and the number of workers 
affected; 

(7) The names of the counties and 
cities in which the affected workers 
reside; 

(8) The total number of participants 
planned; 

(9) The total number of placements 
planned: 

(10) The planned cost per participant: 

(11) The planned cost per entered 
employment; and 

(12) The name, address, and telephone 
number of the signatory official for the 
substate grantee(s) serving the area in 
which the project is to be operated. 

d. Project Narrative: The project 
narrative shall address the following 
elements: 
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(1) Project Description, A description 
of the need for a project to serve the 
target group and an explanation of how 
this need was determined. The 
description should include: 

(a) The industry(ie8) affected; 

(b) The reason for the layoff(s) or 
closure(s) 

(c) The schedule for layoff(s) and/or 
closing(s): 

(d) The number of affected workers 
likely to participate in the program, 
taking into consideration: 

(1) The total number of workers 
affected by specific occupation(s) and 
the wage level(s) for each occupation; 

(ii) The number of affected workers 
eligible to participate, with special 
attention given to those workers who 
will need more extensive services than 
available labor exchange services 
provided by the State Employment 
Service agency, based on their current 
educational and/or occupational skills; 

(iii) The number of affected workers 
likely to retire; 

(iv) The number of affected workers 
likely to transfer. 

(v) The number of affected workers 
likely to be recalled; applicants must 
indicate that recall within the next 12 
months is highly unlikely; 

(vi) The number of affected workers 
who possess locally transferable skills 
and. therefore, will find other 
employment with minimal assistance; 
and 

(vii) When the layoff(s) or closure(s) 
occurred more than 4 months prior to 
submittal of the application, information 
shall be provided to show how the 
proposed operator determined the 
number of affected workers who remain 
unemployed and in need of services. 

Note: Provide the methodology that was 
used to determine these numbers (e.g., 
current survey of affected workers, 
unemployment insurance (UI) data, e^c.). 

(e) Evidence that the workers to be 
served are aware of and support the 
proposed program operator’s 
application. 

(f) The economic conditions for the 
State and the geographic area to be 
served as documented by the most 
recent unemployment rate for the area, 
or the economic and unemployment 
trends in the specific industry affected, 
to document the severity of the need for 
such a project. 

(g) If the proposed target group 
includes workers dislocated as a result 
of the relocation of a company plant, the 
city and State to which the plant will be 
relocated shall be provided. 

(2) Existing Resources, Provide a 
statement of why the need cannot be 
met by existing Federal, and/or State, 


and/or local resources. The statement 
shall indicate why the proposed project 
was not funded with State or substate 
area grantee title III funds. 

(a) The status of fund availability 
(obligations and expenditures] for both 
the State’s title III formula program and 
any current discretionary awards shall 
be provided. This information shall be 
through the end of the latest quarter for 
which data are available. Where a 
substate grantee will operate the 
proposed program, the same information 
regarding fund availability, obligation 
and expenditure of substate formula 
funds, as well as any discretionary 
national reserve funds, shall be 
provided. 

(b) The application must indicate 
whether an application has been made 
(provide petition number, if available), 
or a certification given, for Trade 
Adjustment Assistance (TAA) for the 
affected workers. When the proposed 
target group has applied for TAA 
certification or has been certified, a 
description of how TAA resources and 
national reserve grant funds will be 
coordinated shall be provided. A 
statement shall be provided, pursuant to 
section 141 (b) and (h) of JTPA. that the 
project operator shall ensure that 
duplication of services does not occur. 

The current TAA funding availability 
and obligations shall be provided as 
well as information or any current 
request to the Department for TAA 
funds to serve the workers the 
application proposes to serve. 

When a target group is certified to 
receive TAA, including Trade 
Readjustment Allowances (TRA), 
national reserve funds may still be 
needed for those services not allowable 
under TAA such as. assessment, job 
search assistance including job clubs, 
transportation assistance within the 
commuting area, counseling, child care, 
and training that does not meet TAA 
training criteria. In such instances, the 
applicant may request a waiver of the 
requirement that 50 percent of the total 
grant must be expended for retraining. 
The request shall provide an estimate of 
the number of workers to receive TAA 
funded training and the cost of such 
training. The coordination procedures 
established to track the project 
participants receiving TAA funded 
training should also be explained. 

(c) The nature and duration of any 
contractual obligation of, or voluntary 
arrangements by. the employer(s) or 
union(s) to provide employment-related 
services to terminated employees shall 
be included. When applicable, 
severance pay arrangements should be 
noted. 


(3) Labor market employment 
opportunities. All applications shall 
contain a discussion demonstrating 
familiarity with the local labor market(s} 
including occupations in which 
participants will be retrained or placed. 
The discussion shall include the 
following: 

(a) An explanation of how the 
potential for placement in occupational 
areas was determined, including 
information on specific employers or 
industries that have demands for 
workers in those occupational areas and 
whether retraining will be required prior 
to placement. The source of such 
information should be provided. 

Note: A list of demand occupations within 
the State or substate area is the least 
acceptable approach to providing this 
information. Current local information, such 
as special employer surveys, should be 
provided. 

(b) Information that shows how the 
characteristics and skills of the target 
group population are related to the 
demand occupations identified in the* 
labor market in which training and/or 
placement will occur. 

(c) Certification that the number of 
currently unemployed workers available 
for employment in the demand 
occupations for which retraining is 
planned is insufficient to meet the need. 

(4) Coordination and linkage. In 
addition to the applicable review and 
coordination requirements described in 
paragraph IV.A.5. above, all 
applications for funds will be required 
to: 

(a) Describe the involvement (if any) 
of organized labor in the development 
and operation of proposed project 
activities. 

(b) Show how the proposed project for 
dislocated workers will coordinate with 
other State and local agencies and 
related programs including but not 
limited to: 

(i) The local substate area grantee(s), 

(ii) Veterans* programs (including 
JTPA) available in the area. 

(iii) The State Employment Service, 

(iv) The unemployment compensation 
system, to ensure that workers 
understand the requirement, for 
enrollment in training in order to be 
eligible for needs-related payments, as 
ouUined in 20 CFR 631.20 of the JTPA 
regulations, 

(v) The Pell Grant program, and 

(vi) Other appropriate State and local 
program resources. 

In those instances where other State 
funds, such as vocational education, 
economic development, or special 
appropriations are available to the 
project, include a brief discussion of the 
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activities for which these funds will be 
used and their relationship to the 
national reserve funds requested, taking 
into consideration section 141(b) of the 
Act. 

(5) Description of services. All 
applications shall include a description 
of the following services. 

(a) Intake and eligibility 
determination. Describe the procedures 
to recruit and ensure the eligibility of 
each participant. Indicate what entity 
will be accountable for eligibility 
determination. 

(b) Basic Readjustment Services 
(JTPA section 314(c); 29 U.S.C 1661c(c)). 
Describe how assessment, job search 
assistance, counseling, job development 
and placement services and any other 
basic readjustment activities will be 
coordinated with training activities 
(assessment procedures must include 
the capability to determine if a 
particip8nt*s reading skills are below the 
8th grade level); 

(c) Retraining services (JTPA section 
314(d): 29 U.S.C. 1661c(c)). Describe the 
retraining to be provided, including the 
types and lengths of retraining for 
various occupations or occupational 
areas, and the likely providers of on-the- 
job, classroom and occupational skill 
training. 

Note: National reserve funds shall not be 
provided to substitute for such activities as 
the employer's traditional training 
responsibility associated with model 
changes, the introduction of new products, 
general employee upgrading, etc.; 

(d) Participant supportive services. 
Discuss which services will be provided 
and how they will be coordinated with 
training activities, including needs- 
related payments; (JTPA section 314(e); 
29 U.S.C. 1661c(e)); 

(6) Implementation plan. The 
following information regarding 
implementation plans shall be included. 

(a) A schedule for the implementation 
of program activities upon receipt of 
funds and a discussion of initial actions 
taken to support implementation. 
Enrollment of all participants should 
normally occur within 90 days of the 
grant award. If such a time schedule 
cannot be met or is inappropriate, an 
explanation of the implementation 
schedule provided shall be included; 
and 


(b) Quarterly implementation data 
showii^ the following projected 
cumulative data for the overall project 
and for each subproject site including: 

(i) Enrollments for each major 
activity—assessment, job search 
assistance, classroom training, 
occupational skills training, on-the-job 
training and other training; 

(ii) Total terminations; 

(iii) Number of participants entering 
employment from each activity; and 

(iv) Expenditures. 

(7) Planned outcomes. Provide project 
data showing the projected overall; 

(a) Cost per participant; 

(b) Cost per entered employment; 

(c) Entered employment rate; and 

(d) Average wage rate at entered 
employment. 

(8) Financial and management 
capability. Except where the actual 
project operator will be the State or the 
substate grantee, provide a description 
of the fiscal and management 
capabilities of the prospective project 
operator including: (Limit to no more 
than two pages.) 

(a) How the prospective project 
operator (or the division which will have 
responsibility for this project) is or will 
be organized. 

(b) Current or previous relevant 
experience in providing services to 
dislocated workers or in administering 
training and employment programs. 

(c) A paragraph outlining the 
capability of the project operator to 
maintain and report required fiscal and 
management information. 

(d) Information about each previous 
grant program experience including, if 
the proposed project operator has been 
awarded and operated a national 
reserve grant or substate grant within 
the last 2 program years: 

(i) The target group served; 

(ii) Amount of the grant award(8); 

(iii) The period of award; 

(iv) The number of participants 
planned according to approved project 
plan, as amended if applicable; 

(v) The number of participants 
enrolled. If the project is still in 
operation, provide enrollment through 
the most recent full month of operation; 

(vi) Expenditures by cost category. If 
the project is still in operation, provide 

Plate I 


expenditure data through the most 
recent full month of operation; 

(vii) The planned cost per participant 
and actual cost per participant; and 

(viii) The total number of placements 
and the placement rate (planned vs. 
actual). 

(9) Detailed line item budget A line 
item budget, developed in accordance 
with the following must be submitted. 

(a) Costs for each item shall be 
allocated under the following cost 
categories: Administration, Basic 
Readjustment Services. Retraining, and 
Supportive Services including ne^s- 
related payments as classifi^ in 20 CFR 
631.13. The following requirements 
apply. 

(i) The budget shall provide 
information by both cost categories as 
discussed below and by line-items. The 
suggested format in Plate I is 
recommended for utilization in the 
display and explanation of the budget 
and budget narrative. 

(ii) Any costs that are subcontracted 
shall be so noted by the name of the 
contractor, and activity or function to be 
performed. These costs should be 
supported with individual contractor 
budgets using the format in Plate 1. 
Staffing costs shall be specifically 
identified. Administrative costs prorated 
as required by 20 CFR 629.38(e)(2) shall 
be identified. 

Training costs on the basis of off-the- 
shelf or catalogue prices (e.g. tuition) or 
on the basis of the requirements for 
acceptable fixed-unit price, performance 
based contracts as published in the 
Federal Register at 54 FR 10459 (March 
13,1989) shall be identified. 

(iii) For an Intrastate project, where 
the State is not the project operator, the 
State may reserve 1 and Vi percent 
(.015) of the total grant award or $15,000, 
whichever is less, for costs associated 
with the administration of the grant such 
as contract negotiation, reporting 
activities and project oversight. This 
cost is to be charged to the 
Administration cost category. A State 
requesting administrative costs that 
exceed the maximum set aside must 
provide a justiBcation including the 
projected person-hours and functions to 
be performed. 


Budget 

Administration 

Basic 

readiustment 

Retraining 

Supportive 

services 

Total 

(1) Staff sataries__-______ 

x 

X 

X 


X 

Friryga benefits (Attacb supptement/oarrative, listing and explaining 
each position, function, annual salary, rto. of months charged to 
grant, time ctarged to grarrt). 

X 

X 

X 


X 
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Plate I—Continued 


Budget 

Administration 

Basic 

readjustment 

Retraining 

Supportive 

services 

Total 

(2) Staff travel.......... 

X 

X 

X 


X 

(3) Communications....... 

X 

X 

X 


X 

(4) Facilitiea...-. 

X 

X 

X 


X 

• Rent.-....... 

X 

X 

X 


X 

• Maintenance....... 

X 

X 

X 


X 

• Utilities....... 

X 

X 

X 


X 

(5) Consumable office supplies..... 

X 

X 



X 

(6) Consumable instructional materials... 


X 

X 


X 

(7) Equipment..—...-.... 

X 

X 

X 


X 

• Lease........—.-.—..—.-. 

X 

X 

X 


X 

• Purchase (Attach supplement/ narrative, listing and explaining 

X 

X 

X 


X 

each item leased and/or purchased $500 or over). 






(8) Relocation (section 314)... 


X 

X 


X 

(9) Subcontracts.......... 






• Tuition....... 



X 


X 

• OJT wages....... 



X 


X 

• Fixed unit price 20 CFR 629.38(e)(2).... 





X 

• Audit.............. 

X 





• Other (identify)..... 

X 

X 

X 


X 

(10) Supportive services.—.......-. 




X 

X 

• Needs related payments.;........... 




X 

X 

• Child care............. 




X 


• Transportation...-. 




X 


• Other........... 




X 


(11) Other (identify)........... 

X 

X 

X 


X 

(12) Totals.—......... 

X 

X 

X 


X 


Instructions: All spaces marked with an **X’* must be completed, if none, show an **0”. Observe pamthetical notes cited above and anach a budget 
supplement/narrative to explain basts for each line item. Information should make clear how line item costs were calculated, classified and allocated, especially how 
staff positions are assigned and justified. 


(b) Depending on the nature of the 
project and the identity of the grantee, 
an applicant may submit a budget that 
requests a deviation from the cost 
limitations in 20 CFR 631.14. An 
explanation for the need for this 
deviation shall be provided. The 
Secretary shall decide, in the grant 
award, whether and to what extent any 
deviation from the statutory cost 
limitations as applied to formula funds, 
shall be allowed. 

(c) Where national reserve funds will 
be combined with funds from other 
sources—employer, union. State title III 
formula-allotted. State vocational 
education, economic development funds, 
etc ,,—the budget shall indicate 
separately for each line item, the total 
cost, the amount to be funded from the 
national reserve account, and the 
amount to be funded from the other 
source(s). 

(d) No direct costs shall be charged 
for any activity that is included in the 
indirect cost line item. If any indirect 
costs are not administrative they should 
be deducted from the indirect cost 
allocation pool and charged directly to 
the appropriate cost category. 

7. Selection Criteria 

Grant applications for Intrastate 
Dislocated Worker Project JTPA title III 
national reserve funds shall be 
evaluated and selected for funding 
based on the following: 


a. Overall criteria (fTPA section 
322(a)(3); 29 U.S.C. 1662b(a)(3)). All 
applications for national reserve funds, 
regardless of the proposed use, shall be 
considered against the following 
criteria. The application: 

(1) Efficiently targets resources to 
areas of most need, and 

(2) promotes the effective use of 
funds. 

b. Application Review 

(1) Applications shall be reviewed 
and approved or rejected based upon 
overall responsiveness of the 
application’s content and the selection 
criteria, taking into consideration the 
extent to which funds are available. 

(2) Applications may be rejected 
where: 

(a) Other available applications 
appear to be more effective in achieving 
the goals of title III, 

(b) The information required is not 
provided in sufficient detail to permit 
adequate assessment of the proposal, 

(c) The information regarding why the 
State and substate grantee were unable 
to fund the proposed project is not 
provided, or 

(d) The application is not consistent 
with statutory, regulatory or application 
requirements. 

c. Additional specific criteria for 
evaluation and selection of applications 
for Intrastate Dislocated Worker 
Projects. 


(1) Severity of need. The severity of 
the circumstances and need as 
described in the grant application (e.g., 
the immediacy of the schedule for 
layoffs) and plant closing(s). the 
number of individuals affected, the local 
and State unemployment rates 
compared to the national rate, the 
projected short and long-term effect of 
events on unemployment). 

(2) Target Group. The concentration of 
the eligible individuals in specific 
occupation(8). plant(s), industry(ies) or 
geographic area(s). The extent to which 
the project is focused on the affected 
subpopulation actually requiring 
retraining services in order to remain in 
the labor force as shown by an analysis 
of the characteristics of the affected 
workers. This shall be a major factor in 
determining the responsiveness of a 
proposal. 

(3) Coordination and linkages; 
utilization of resources. The extent to 
which it is demonstrated that the project 
will be integrated with other existing 
program and community resources, 
including the State/substate title 111 
formula-funded activities and other 
JTPA programs, as well as the Trade 
Adjustment Assistance program, where 
appropriate. 

(4) Services. The services to be 
provided and the service mix, including 
the degree to which the services appear 
to meet the needs of the target 
population. The extent to which specific 
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occupations are identified for retraining 
and placement, with evidence presented 
that demand exists for workers to be 
served by the project, as well as the 
degree to which a proposal provides for 
retraining in specific occupations, either 
in an OJT or in a classroom setting shall 
be major factors in determining 
fundability. 

(5) Management capability. Assurance 
of project operator's fiscal and program 
management capabilities to administer 
the proposed project. The demonstrated 
ability to begin program operations 
expeditiously. 

(6) Cost effectiveness. The cost 
effectiveness of the project; e.g„ cost per 
participant, cost per placement, and cost 
per activity in relation to services 
provided and the outcomes projected 
including expected wage levels. The 
level of funding designated for client 
services as opposed to staff support and 
administration. The proportion of staff 
costs to those costs directly attributable 
to client services such as tuition, tools. 
etc. The Grant Officer shall also 
consider whether costs appear to be 
necessary and reasonable (20 CFR 
629.37(a)). The cost effectiveness of the 
project shall be a major factor in 
determining fundability. 

(7) Other considerations. The overall 
effectiveness and effficiency of the 
proposal itself as compared to other 
proposals received. 

(8) Comments regarding the 
application submitted by the Governor 
or other interested parties. 

8. Funding Mechanism 

The following apply: 

a. (1) For an Intrastate Dislocated 
proj^^t the Department shall issue a 
Notice of Obligation (NOO) of Title 111 
national reserve funds to the State, 
pursuant to the JTPA Governor/ 
Secretary Agreement. 

(2) A grant award letter containing the 
general requirements established as a 
condition of the grant award shall 
accompany the NOO. 

(3) The Act regulations, grant award 
letter, grant application, assurances and 
any amendments approved by the grant 
officer shall govern the operation of the 
project 

b. Unless otherwise directed in the 
grant award letter, the effective date for 
the use of the funds shall be the date of 
the NOO accompanying the grant award 
letter and no costs may be incurred 
against funds awarded prior to that 
date. The authority to expend funds 
immediately is given, in most cases, to 
permit the most timely response to the 
needs of the newly dislocated worker. 


B. Category II—MuIUstate, Regionwide, 
National or Industrywide Dislocated 
Worker Projects. 

An application for a Multistate, 
Regionwide. National, or Industrywide 
(MRNI) dislocated worker project must 
comply with the following requirements: 

1. Eligible Grant Applicants 

Applications may be submitted by, 
but are not limited to. State agencies, 
local public agencies such as community 
colleges or area vocational schools, 
private non-profit organizations, 
including community-based 
organizations, labor organizations, 
regional development councils, industry- 
sponsored associations, and private-for- 
profit organizations. 

All entities may not be appropriate 
applicants for this grant category. 
Applicant entities must be an 
appropriate agency given the nature and 
extent of the proposed project. 

2. Eligible Project Operators 

Eligible project operators shall include 
State agencies, substate grantees, 
service delivery areas, units of local 
government, local public agencies, 
private non-profit organizations, 
including community-based 
organizations, labor organizations, 
regional development councils, industry- 
sponsored associations, private-for- 
profit organizations and Indian tribal 
entities. 

3. Submission of Applications 

a. In the case of MRNI projects, an 
application shall be subniitted directly 
to the Grant Officer accompanied by the 
required certifications (appendices A, B. 
and C to this notice) and with the 
assurances listed below from the 
authorized signatory for the applicant. 

b. An application shall not be 
accepted for consideration unless the 
applicant can demonstrate that, for 
multistate, national and regionwide 
applications, there have b^n closings or 
mass layoffs affecting a minimum of 100 
workers per site in at least 2 States. For 
industrywide projects, there must have 
been closings or mass layoffs affecting a 
minimum of 100 workers per site in at 
least three different plants or facilities 
in the same industry in at least two 
different States. 

4. Required Assurances 

a. Applications for multistate, 
regionwide, or industrywide projects for 
dislocated workers sh^ be transmitted 
with a letter from the proposed grantee 
containing the following assurances: 

If the proposed project is funded: 


—The grantee agrees to accept any 
grant funds awarded under this 
application, and provide 
administration and oversight of the 
grant. 

—^TTie grantee assures that any title HI 
funds awarded from funds reserved 
by the Secretary shall be administered 
by the grantee in accordance with the 
Act, the JTPA regulations, the 
proposal and any amendments thereto 
as approved by the Grant Officer, and 
shall be consistent with the grant 
document signed by the U.S. 
Department of Labor Grant Officer. 

—^The grantee assures that the 
information provided in the proposal 
is correct and the activities proposed 
conform to the Act and Federal 
regulations for title III activities. 

—^The grantee agrees to compile and 
maintain information on project 
implementation on a monthly, and 
performance and expenditure data on 
a quarterly basis. The information 
shall, at a minimum, be consistent 
with the activities and cost categories 
contained in the project proposed and 
shall be available to the Department 
as requested. 

—^The grantee agrees to review 
expenditures and enrollment data 
against the planned levels for the 
project and notify the Department 
expeditiously of any potential 
underexpenditure of funds, and 
—Following receipt of grant approval, 
the proposed grantee shall advise the 
Grant Officer of the projected date 
project operations will begin. If the 
date to be provided exceeds 30 days 
from receipt of the grant award, the 
Grantee shall provide additional 
information explaining the projected 
implementation date, 
b. Project proposals not accompanied 
by these required assurances will not be 
accepted for review. 

5. Review and Coordination 
Requirements 

a. Formula funds. The grant applicant 
must include in its submission, 
information regarding the availability or 
non-availability of State and substate 
formula funds, experience of the 
program operator in operating programs 
for dislocated workers, and any other 
area of concern pertinent to the funding 
of the project 

b. Private Industry Council (PlC)/local 
elected official (LEO). All grant 
applications to provide services to 
dislocated workers shaU provide 
evidence that the appropriate PlCs and 
LEOs have been given the opportunity 
for review and comment 
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c. Labor organizations. All 
applications for dislocated worker 
prefects where a substantial number (at 
least 20 percent) of affected workers are 
represented by a labor organizationfs] 
must provide documentation of full 
consultation with the appropriate local 
labor organization(s) in the development 
of the project design. Thus, 
documentation is required for each 
union representing at least 20 percent of 
the affected workers. 

6. Application Content 

Following are the areas to be 
addressed and information to be 
provided for each Category 11 grant 
application submitted for JTPA title III 
national reserve funds. Applications are 
to be submitted using the following 
format. 

a. Period of Award: Awards will be 
made for an IS-month period to allow 
for project start-up (not to exceed 90 
days), operation, and administrative 
closeout, if the period of operation is 
extended, the period of the award will 
be extended by an equal time period. 

b. Period of Operation: Applications v 
should generally provide for a period of 
operation of 12 months. Applications for 
periods of operation in excess of 12 
months may be submitted with 
information supporting the need for the 
additional period. 

c. Synopsis of the Project- A short 
summary of the pertinent facts regarding 
the project that includes: 

(1) The name and address of the 
project operator along with the name 
and telephone number of a contact 
person for the project operator. 

(2) The project locations (cities, 
counties, and States); 

(3) The planned starting and ending 
dates of the project; 

(4) The total amount of title III 
national reserve funds requested; 

(5) The name(s) of the company(ies) 
from which the affected workers have 
been dislocated, and the type of 
business or industi^ involved; 

(6) The date(8) of employment 
termination and the number of workers 
affected; 

(7) The names of the States, counties, 
and cities in which the affected workers 
reside; 

(8) The total number of participants 
planned; 

(9) The total number of placements 
planned; 

(10) The planned cost per participant; 
and 

(11) The planned cost per entered 
employment 

<L The Project Narrative: The project 
narrative shall address the following 
elements: 


(1) Project description, A description 
of the need for a project to serve die 
target group and an explanation of how 
this need was determined. The 
description shall: 

(a) Demonstrate that the subject 
industry’s or company’s employment is 
declining and that there are poor 
prospects for reemployment in a similar 
occupation or industry based on any 
combination of the following data: labor 
turnover, Employment Service vacancy 
data, labor market conditions in the 
States with industry facilities, and 
production trends, or that the Secretary 
has determined the industry to be 
depressed based on data available to 
the Federal GovemmenL 

(b| Indicate a schedule for layoff(8] 
and/or closing(s). 

(c) Indicate the number of affected 
workers likely to participate in the 
program, taking into consideration: 

(i) The total number of affected 
workers by specific occupation(s] and 
the wage level(8) for each occupation; 

(ii) The number of affected workers 
eli^ble to participate, with special 
attention given to those workers who 
will need more extensive services than 
available labor exchange services 
provided by the State Employment 
Service agency, based on their current 
educational and/or occupational skills; 

(iii) The number of affected workers 
likely to retire: 

(iv) The number of affected workers 
likely to transfer, 

(v) The number of affected workers 
likely to be recalled. Applicants must 
indicate that recall within the next 12 
months is highly unlikely; 

(vi) The number of affected workers 
who possess locaUy transferable skills 
and, therefore, will find other 
employment with minimal assistance; 
and 

(vii) When the layofi(s) or dosurefs) 
has occurred more than 4 months prior 
to submittal of the application, 
information to show how the proposed 
operator determined the number of 
affected workers who remain 
unemployed and in need of services. 

Note: Provide the methodology that was 
used to determine these numbm (l.e., current 
survey of affected workers. Unemployment 
Insurance (UI) data. etc.). 

(d) Evidence that the workers to be 
served are aware of and support the 
proposed program operator’s 
application. 

(e) The economic conditions for the 
State(8) and the geographic area(8) to be 
served as documented by the most 
recent unemployment rate for each area, 
or the economic and unemployment 
trends in the specific industry affected. 


to illustrate the severity of the need for 
such a project. 

(f) If the proposed target group 
includes workers dislocated as a result 
of the relocation of a company plant, the 
city and State to which the plant will be 
relocated should be provided. 

(2) Existing Resources, Provide a 
statement of why the need cannot be 
met by existing Federal, and/or State 
and/or local resources. The statement 
shall indicate why the proposed project 
was not fimded with State or substate 
area grantee title Ill funds for the 
geographic area[s) to be served. 

(a) The application must indicate 
wither an application has been made 
(provide petition number, if available), 
or a certification given, for Trade 
Adjustment Assistance (TAA) for the 
affected workers. When the proposed 
target group has applied for TAA 
certification or has been certified, a 
description of how TAA resources and 
national reserve grant funds will be 
coordinated shall be provided. A 
statement shall be provided, pursuant to 
section 141(b) and (h) of JTPA, that the 
project operator shall ensure that 
duplication of services does not occur 29 
U.S.C. 1551(h). 

The current TAA funding availability 
and obligations shall be provided as 
well as information on any current 
request to the Department for TAA 
funds to serve the workers the 
application proposes to serve. 

When a target group is certified as 
eligible to receive TAA, including Trade 
Readjustment Allowances (TRA), 
national reserve funds may still be 
needed for those services not allowable 
under TAA such as, assessment, job 
search assistance including job clubs, 
transportation assistance within the 
commuting area, counseling, child care 
and training that does not meet TAA 
training criteria. In such instances, the 
applicant may request a waiver of the 
requirement that 50 percent of the total 
grant must be expended for retraining. 
The request shall provide an estimate of 
the number of workers to receive TAA 
funded training and the cost of such 
training. The coordination procedures 
established to track the project 
participants receiving TAA funded 
training should also ^ explained. 

Note: TAA eligibility may vary by 
subprc^ect site and must be addressed on a 
site by site basis. 

(b) The nature and duration of any 
contractual obligation of, or voluntary 
arrangements by, the employer(8] or 
union(8) to provide employment-related 
services to terminated employees shall 
be included. When applicable. 
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severance pay arrangements should be 
addressed. 

(3) Labor market employment 
opportunities. All applications shall 
contain a discussion demonstrating 
familiarity with the local labor markets 
including occupations in which 
participants will be retrained or placed. 
The discussion shall include the 
following: 

(a) An explanation of how the 
potential for placement in occupational 
areas was determined, including 
information on specific employers or 
industries that have demands for 
workers in those occupational areas and 
whether retraining will be required prior 
to placement. The source of such 
information should be provided. 

Note: A list of demand occupations within 
the State(s) or substate area(si is the least 
acceptable approach to providing this 
Information. Current local information, 
including special employer surveys, should 
be provided. 

(b) Information that shows how the 
characteristics and skills of the target 
group population are related to the 
demand occupations identified in the 
labor market in which training and/or 
placement will occur. 

(c) Certification that the number of 
currently unemployed workers available 
for employment in the demand 
occupations for which retraining is 
planned is insufficient to meet the need. 

(4) Coordination and linkage. In 
addition to the applicable review and 
coordination requirements described in 
paragraph IV.B.S. above, all applications 
for funds will be required to: 

(a) Described the involvement (if any) 
of organized labor in the development 
and operation of proposed project 
activities. 

(b) Show how the proposed project for 
dislocated workers \^11 coordinate with 
other State and local agencies and 
related programs including but not 
limited to; 

(i) The local substate area grantee(s). 

(ii) Veterans* programs (including 
JTPA) available in the area; 

(iii) The State Employment Service, if 
appropriate; 

(iv) The unemployment compensation 
system to ensure that workers 
understand the requirement for 
enrollment in training in order to be 
eligible for needs-related payments, as 
outlined in 20 CFR 631.20 of the JTPA 
regulations; 

(v) The Pell Grant program; and 

(vi) Other appropriate State and local 
program resources. 

In those instances where other State 
funds, such as vocational education, 
economic development, or special 


appropriations are available to the 
project, include a brief discussion of the 
activities for which these funds will be 
used and their relationship to the 
national reserve funds requested, taking 
into consideration Section 141(b) of the 
Act. 

(5) Description of services. All 
applications shall include a description 
of the following services. 

(a) Intake and eligibility 
determination. Describe the procedures 
to recruit and ensure the eligibility of 
each participant. Identify the entity 
responsible for eligibility determination. 

(b) Basic readjustment services (JTPA 
section 314(c); 29 U.S.C. 1661c(c)). 
Describe how assessment, job search 
assistance, counseling, job development 
and placement services and any other 
basic readjustment activities will be 
coordinated with training activities 
(assessment procedures must include 
the capability to determine if a 
participant's reading skills are below the 
8th grade level). 

(c) Retraining services (JTPA section 
314(d); 29 U.S.C. 1661c(d)). Describe the 
retraining to be provided, including the 
types and lengths of retraining for 
various occupations or occupational 
areas, and the likely providers of on-the- 
job, classroom and occupational skill 
training. 

Note: National reserve funds shall not be 
provided to substitute for such activities as 
the employer's traditional training 
responsibility associated with product model 
changes, the introduction of new products, 
general employee upgrading, etc.: 

(d) Participant supportive services. 
Discuss which services will be provided 
and how they will be coordinated with 
retraining activities, including needs- 
related payments; (JTPA section 314(e); 
29 U.S.C. 1661c(e)); 

(6) Implementation plan. The 
following information regarding 
implementation plans shall be included. 

(a) A schedule for the implementation 
of program activities upon receipt of 
funds and discussion of initial actions 
taken to support implementation. 
Enrollment of all participants normally 
should occur within 90 days of the grant 
award. If such a time schedule cannot 
be met or is inappropriate, an 
explanation of the implementation 
schedule provided shall be included, 
and 

(b) Quarterly implementation data 
showing the following projected 
cumulative data for the overall project 
and for each subproject site including: 

(i) Enrollments for each major 
activity—assessment, job search 
assistance, classroom training, 
occupational skills training, on-the-job 
training and other training; 


(ii) Total terminations; 

(iii) Number of participants entering 
employment from each activity; and 

(iv) Expenditures. 

(7) Planned outcomes. Provide project 
data showing the projected overall: 

(a) Cost per participant; 

(b) Cost per entered employment; 

(c) Entered employment rate; and 

(d) Average wage rate at entered 
employment 

( 8 ) Financial and management 
capability. Except where the actual 
project tjperator will be the State or the 
substate grantee, provide a description 
of the fiscal and management 
capabilities of the prospective project 
operator including: (Limit to no more 
than two pages.) 

(a) How the prospective project 
operator (or the di\dsion which will have 
responsibility for this project) is or will 
be organized. 

(b) Current or previous relevant 
experience in providing services to 
dislocated workers or in administering 
training and employment programs. 

(c) A paragraph outlining the 
capability of the project operator to 
maintain and report as necessary 
required frscal and management 
information. 

(d) If the proposed project operator 
has operated or been awarded a 
national reserve grant or subgrant 
within the last 2 program years, the 
following information about each 
previous grant shall be provided: 

(i) The target group served; 

(ii) Amount of the grant award; 

(iii) The period of award; 

(iv) The number of participants 
planned according to approved project 
plan, as amended if applicable; 

(v) The number of participants 
enrolled. If the project is still in 
operation, provide enrollment through 
the most recent full month of operation; 

(vi) Expenditures by cost category. If 
project is still in operation, provide 
expenditure data through the most 
recent full month of operation; 

(vii) The planned cost per participant 
and actual cost per participant: and 

(iii) The total number of placements 
and the placement rate (planned vs. 
actiial). 

(9) Detailed line item budget. A line 
item budget, developed in accordance 
with the following must be submitted. 

(a) Costs for each item shall be 
allocated under the following cost 
categories: Administration, Basic 
Readjustment Services. Retraining, and 
Supportive Services including needs- 
related payments as classified in 20 CFR 
631.13. The following requirements 
apply. 
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(i] The budget shall provide 
information by both cost categories as 
discussed below and by line-items. The 
suggested format in Plate 1 is 
recommended for utilization in the 
display and explanation of the budget 
and budget narrative. 

(ii) Any costs that are subcontracted 
sh^ be BO noted by the name of the 
contractor, and activity or function to be 
performed. These costs should be 
supported with individual contractor 
budgets using the format in Plate 1. 


Staffing costs shall be specifically 
identihed. Administrative costs prorated 
as required by 20 CFR 629.36(e)(2) shall 
be identified. 

Training costs on the basis of off-the- 
shelf or catalogue prices (e.g. tuition) or 
on the basis of the requirements for 
acceptable fixed-unit price, performance 
based contracts as published in the 
Federal Register at 54 FR 10459 (March 
13.1989) shall be identified. 

(iii) For an Intrastate Project, where 
the State is not the project operator, the 


State may reserve 1 and percent 
(.015) of the total grant award or $15,000, 
whichever is less, for costs associated 
with the administration of the grant such 
as contract negotiation, reporting 
activities and project oversight. These 
costs are to be charged to tl^ 
Administration cost category. A State 
requesting administrative costs that 
exceed the maximum set aside must 
provide a justification including the 
projected person-hours and functions to 
be performed. 


Plate II.—Budget 



Admintstra- 

lion 

Basic 

readjust¬ 

ment 

Retrairsng 

Supports# 

services 

Total 

(1) Staff saianea...... 

X 

X 

X 


X 

Fringe benefrta (Attach auppliemant/narrative. l6tir>g and explaining each position. Kir>ctk>n, 

X 

X 

X 


X 

annual salary, na of months charged to gram, time charged to grant). 

(2) Staff travel..... 

X 

X 

X 


X 

X 

(3) Communications..... , , 

X 

X 

X 


(4) Fadlitiea.. ...... 

X 

X 

X 


V 

• Rant . . . ....... 

X 

X 

X 


A 

V 

• Mainlananca... ... 

X 

X 

X 


A 

X 

m UbiittoB. ..... 

X 

X 

X 


X 

(5) (Consumable office supplies... 

X 

X 



X 

(6) (Consumable Instructional materials ..... .. ___ 


X 

X 


X 

(7) Equipment.... . 

X 

X 

X 


y 

^ Leasa ,-. .......... 

X 

X 

X 


A 

y 

• Purchase (Attach suppiemeru/narrative. ttsting and explaining each Hem leased arto/or pur¬ 
chased $500 or owb4. 

X 

X 

X 


A 

X 

(8) Relocation (Sediofi 314). 


X 

X 


X 

(9) Smv»ntracts. ... 






^ Tuilion.„ . .. _ __, , , . , .... 



X 


y 

m OJT wages...... 



X 


A 

X 

• Fixed Unit Price 20 CFR 629 38(e)(2). 





X 

• Audh_ _ ____ _ 

• Other . . 

X 

X 

X 

X 


X 

(10) Supportive services.....,... 






* Needs related payments .. . ., . 




X 

X 

• Child care...... 




X 


• Trafwportaioa.. .. 




X 


A Other.. . .... _ . 

X 

X 

X 


y 

Ml) Other (Identify) _ _ 

X 

X 

X 


A 

y 

M2) Toliile... _ 

X 

X 

X 


A 

X 








Instructions: M spaces mariced wtth an **X'* must be completed: If none, show an "O'*. Observe parenthetical notea died above af>d attach a budget 
supplement/narrate to explain baa« tor each Irta Hem. Information should make dear how llr«a Sam coats were calculated, dasafied and allocated, espaciaity how 
sta« positions ara assiQr>ed and justified. 


(b) Depending on the nature of the 
project and the identity of the grantee, 
an applicant may submit a budget that 
requests a deviation from the cost 
limitations in 20 CFR 631.14. An 
explanation for the need for this 
deviation shall be provided. The 
Secretary shall dedde. in the grant 
award, whether and to what extent any 
deviation from the statutory cost 
limitations as applied to formula funds, 
shall be allowed. 

(c) Where national reserve funds will 
be combined with funds from other 
sources—employer, union, State Title III 
formula-allotted, State vocational 
education, economic development funds, 
etc., the budget shall indicate separately 
for each line item, the total cost, the 
amount to be funded from the national 


reserve account, and the amount to be 
funded from the other sourcets). 

(d) No direct costs shall be charged 
for any activity that is included in the 
indirect cost line item. If any indirect 
costs are not administrative they should 
be deducted from the indirect cost 
allocation pool and charged directly to 
the appropriate cost category. 

7. Selection Criteria 

Grant applications for JTPA Title III 
national reserve funds for Category U 
dislocated worker projects shall be 
evaluated and selected for funding 
based on the following: 

a. Overall criteria, (JTPA Section 
322(a)(3); 29 U.S.C 1662b(a)(3)). All 
applications for national reserve funds, 
regardless of the proposed use, shall be 


considered against the following 
criteria. The application: 

(1) Efndently targets resources to 
areas of most need, and 

(2) Promotes the effective use of 
funds. 

b. Application Review. (1) 
Appln^tions shall be reviewed and 
approved, or rejected, based upon 
overall responsiveness of the 
appl)cation*8 content and the selection 
criteria, taking into consideration the 
extent to which funds are available. 

(2) Applications may be rejected 
where: 

(a) Other available applications 
appear to be more elective in achieving 
the goals of title III; 















































































30550 


Federal Register / Vol 57, No. 132 / Thursday. July 9. 1992 / Notices 


(b) The information required is not 
provided in sufficient detail to permit 
adequate assessment of the proposal: 

(c) The information regarding why the 
State and substate grantee were unable 
to fund the proposed project is not 
provided, or 

(d) The application is not consistent 
with statutory, regulatory, or application 
requirements. 

c. Additional specific criteria for 
evofuation and selection of applications 
for Multistate, Region wide, National or 
Industrywide Dislocated Worker 
Projects. (1) Severity of need. The 
severity of the circumstances and need 
as described in the grant application 
[e.g., the immediacy of the schedule for 
layoff(8) and plant closingCs), the 
number of individuals affected, the local 
and State unemployment rates 
compared to the national rate, the 
projected short and long-term effect of 
events on unemployment). 

(2) Target group. The concentration of 
the eligible individuals in specific 
occupation(8), plant(8), industrylies) or 
geographic area(8). The extent to which 
the project is focused on the affected 
subpopulation actually requiring 
retraining services in order to remain in 
the labor force as shown by an analysis 
of the characteristics of the affected 
workers. This shall be a major factor in 
determining the responsiveness of a 
proposal. 

(3) Coordination and linkages: 
utilization of resources. The extent to 
which it is demonstrated that the project 
will be integrated with other existing 
program and community resources, 
including State/substate title III 
formula-funded activities and other 
JTPA programs, as well as the TAA 
program, where appropriate. 

(4) Services. The services to be 
provided and the service mix, including 
the degree to which the services appear 
to meet the needs of the target 
population. The extent to which speciffc 
occupations are identified for retraining 
and placement with evidence presented 
that demand exists for workers to be 
served by the project as well as the 
degree to which a proposal provides for 
retraining in specific occupations, either 
in OJT or in a classroom setting shall be 
major factors in determining fimdability. 

(5) Management capability. Assurance 
of project operator's fiscal and program 
management capabilities to administer 
the proposed project. The demonstrated 
ability to begin program operations 
expeditiously. 

(6) Cost effectiveness. The cost 
effectiveness of the project, e.g., cost per 
participant, cost per placement, and cost 
per activity in relation to services 
provided and the outcomes projected 


including expected wage levels. The 
level of funding designated for client 
services as opposed to staff support and 
administration. The proportion of staff 
costs to those costs directly attributable 
to client services such as tuition, tools, 
etc. The Grant Officer shall also 
consider whether proposed costs are 
necessary and reasonable. (20 CFR 
629.37(a)). The cost effectiveness of the 
project shall be a major factor in 
determining fimdability. 

(7) Other considerations. The overall 
effectiveness and efficiency of the 
proposal itself as compared to other 
proposals received. 

(8) Comments regarding the 
application received by the grant officer. 

8. Funding Mechanism 

The following apply: 

a. (1) In case of an award to an 
existing State JTPA grantee, the Grant 
Officer shall issue an award letter and 
Notice of Obligation. For others, an 
appropriate grant document shall be 
executed by the DOL Grant Officer and 
the grant applicant's official signatory. 

(2) The Act, regulations, grant award 
letter/agreement, grant application 
assurances and any amendments 
approved shall govern the operation of 
the project. 

b. Unless otherwise directed in the 
grant award document, the effective 
date for the use of the funds shall be the 
date of the grant award letter or grant 
agreement and no costs may be incurred 
against funds awarded prior to that 
date. The authority to expend funds 
immediately is given, in most cases, to 
permit the most timely response to the 
needs of the newly dislocated worker. 

C. Category Ill^Indian Reservation 
Dislocated Worker Projects 

An application for a dislocated 
worker project on an Indian reservation 
shall comply with the following 
requirements: 

1. Eligible Grant Applicants 

In the case of dislocation events 
affecting American Indians on an Indian 
reservation, tribal entities receiving 
JTPA grant funds pursuant to section 401 
shall be eligible grant applicants. 

2. Eligible Project Operators 

Indian tribal entities may act as 
project operators or may contract with 
appropriate entities to administer the 
delivery of employment and training 
services to eligible participants. 

3. Submission of Application 

Applications for dislocated worker 
projects to operate on Indian 
reservations shall be submitted directly 


to the Grant Officer accompanied by the 
appropriate certifications (see 
appendices A, B, and C to this notice) 
and by the assurances listed below. 

4. Required Assurances 

An application for a dislocated 
worker project to operate on an Indian 
reservation shall be transmitted with a 
letter from the proposed grantee 
containing the following assurances. 

If the proposed project is funded: 

—^The grantee assures that any title HI 
funds awarded from funds reserved 
by the Secretary shall be 
administered, by the grantee, in 
accordance with the Act, the JTPA 
regulations, the proposal and any 
amendments thereto, as approved by 
the Grant Officer, and shall be 
consistent with the approval letter 
signed by the U.S. Department of 
Labor Grant Officer transmitting the 
grant award. 

—^The grantee agrees to accept any 
grant funds awarded under this 
application, and provide 
administration and oversight of the 
grant 

—^The Grantee agrees to compile and 
maintain information on project 
implementation, performance and 
expenditures. The information shall, 
at a minimum, be consistent %vith the 
activities and cost categories 
contained in the project proposal and 
shall be available to the Department 
as requested. 

—^The grantee agrees to review 
expenditures and enrollment data 
against the planned levels for the 
project and notify the Department 
expeditiously of any potential 
underexpenditure of funds. 

—^The grantee assures that the 
information provided In the proposal 
is correct and the activities proposed 
conform to the Act and Federal 
regulations for title III activities, and 
—Following receipt of the grant 
approval, the Grantee shall advise the 
Grant Officer of the projected date 
project operations will ^gin. If the 
date to be provided exceeds 30 days 
from receipt of the grant award, the 
Grantee shall provide additional 
information explaining the projected 
implementation date, 
b. Project proposals not accompanied 
by these required assurances will not be 
accepted for review. 

5. Review and Coordination 
Requirements 

a. Formula funds. The applicant must 
include in its submission comments 
regarding the proposed project with 
respect to the availability of title ID and 
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title IV-A funds, experience of the 
program operator in operating programs 
for dislocated workers, and any odier 
area of concern pertinent to the funding 
of the project. 

b. Private Industry Council (PIC)/local 
elected official (LEO). All grant 
applications to provide services to 
dislocated workers shall provide 
evidence that the appropriate PICs and 
LEOs have been given the opportunity 
for review and comment, if applicable. 

c. Labor organizations. All 
applications for dislocated worker 
projects where a substantial number (at 
least 20 percent) of affected workers are 
represented by a labor organization(8) 
must provide documentation of full 
consultation with the appropriate local 
labor organization(s) in the development 
of the project design. Thus, 
documentation is required for each 
union representing at least 20 percent of 
the affected workers. 

6. Application Content 

Following are the areas to be 
addressed and information to be 
provided for each grant application 
submitted for fTPA Title III national 
reserve funds. Applications are to be 
submitted using the following format. 

a. Period of Award: Awards will be 
made for an 18-month period to allow 
for project start-up (not to exceed 90 
days), operation, and administrative 
closeout. If the period of operation is 
extended, the period of the award will 
be extended by an equal time period. 

b. Period of operation: Applications 
should generally provide for a period of 
operation of 12 months. Applications for 
periods of operation in excess of 12 
months may be submitted with 
information supporting the need for the 
additional period. 

c. Synopsis of the project A short 
summary of the pertinent facts regarding 
the project that includes: 

(1) The name and address of the 
project operator along with the name 
and phone number of a contact person 
for the project operator; 

(2) The project location (Indian 
reservation); 

(3) The planned starting and ending 
dates of the project; 

(4) The total amount of title III 
national reserve funds requested; 

(5) The name(s) of the company(ies) 
from which the ejected workers have 
been dislocated, and the type of 
business or industry involved; 

(6) The date(8) of employment 
termination and the number of workers 
affected; 

(7) The name of the Indian reservation 
on which the affected workers reside; 


(8) The total number of participants 
planned; 

(9) The total number of placements 
planned; 

(10) The planned cost per participant; 

(11) The planned cost per entered 
employment; and 

(12) The name, address, and telephone 
number of the signatory official for the 
title IV-A grantee serving the area in 
which the project is to be operated. 

d. The Project Narrative, The project 
narrative shall address the following 
elements: 

(1) Project description, A description 
of the need for a project to 8er\'e the 
tai^et group and an explanation of how 
this need was determined. An 
application by an Indian tribal entity for 
funds for a dislocated worker project 
shall be based upon a specific plant 
closure or mass layoff that has occurred 
within the past year preferably within 
the last six months. The facility involved 
must be located on an Indian 
reservation. The description should 
include: 

(a) The indu8try(ies) affected; 

(b) The schedule for layoff(8) and/or 
clo8ing(8); 

(c) The number of affected workers 
likely to participate in the program, 
taking into consideration: 

(i) The total number of affected 
workers by specific occupation(s) and 
the wage levels) for each occupation: 

(ii) The number of a^ected workers 
eligible to participate, with special 
attention given to those workers who 
will need more extensive services than 
available labor exchange services 
provided by the State Employment 
Service agency, or other entities, such as 
the Bureau of Indian Affairs, based on 
their educational and/or occupational 
skills: 

(iii) The number of affected workers 
likely to retire; 

(iv) The number of affected workers 
likely to transfer; 

(v) The number of ejected workers 
likely to be recalled; applicants must 
indicate that recall within the next 12 
months is highly unlikely; 

(vi) The number of affected workers 
who possess locally transferable skills 
and, therefore, will find other 
employment with minimal assistance; 
and 

(vii) When the layoff(8) or clo8ure(s) 
has occurred more than 4 months prior 
to submittal of the application, 
information shall be provided to show 
how the proposed operator determined 
the number of affected workers who 
remain unemployed and in need of 
services. 

Note: Provide the methodology that was 
used to determine these numbers. 


(d) Evidence that the workers to be 
served are aware of and support the 
proposed program operator's 
application. 

(e) The economic conditions for the 
reservation and the geographic area to 
be served as documented by the most 
recent unemployment rate for the area, 
or the economic and unemployment 
trends in the specific industry affected, 
to illustrate the severity of the need for 
such a project. 

(f) If the proposed target group 
includes workers dislocated as a result 
of the relocation of a company plant, the 
city and Slate to which the plant will be 
relocated shall be provided. 

(2) Existing resources. Provide a 
statement of why the need cannot be 
met by existing Federal, and/or State 
and/or local resources. The statement 
shall indicate why the proposed project 
was not funded with State or substate 
area grantee fTPA Title III funds or Title 
IV-A funds. 

(a) The status of fund availability 
(obligations and expenditures) for any 
Title IV-A program on the reservation(s) 
shall be provided. This information shall 
be through the end of the latest quarter 
for which data are available. 

(b) The application must indicate 
whether an application has been made 
(provide petition number, if available), 
or a certification given, for Trade 
Adjustment Assistance (TAA) for the 
affected workers. When the proposed 
target group has applied for TAA 
certification or has been certified, a 
description of how TAA resources and 
national reserve grant funds will be 
coordinated shall be provided. A 
statement shall be provided, pursuant to 
Section 141(h) of fTPA, that the grantee 
shall ensure that duplication of services 
does not occur. 

29 U.S.C. 1551(h). 

The current TAA funding availability 
and obligations shall be provided as 
well as information on any current 
request to the Department for TAA 
funds to serve the workers the 
application proposes to serve. 

When a target group is certified as 
eligible to receive Trade Adjustment 
Assistance (TAA) including Trade 
Readjustment Allowances (TRA). 
national reserve funds may still be 
needed for those services not allowable 
under TAA such as, assessment, job 
search assistance including job clubs, 
transportation assistance within the 
commuting area, counseling, child care 
and training that does not meet TAA 
training criteria. In such instances, the 
applicant may request a waiver of the 
requirement that 50 percent of the total 
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grant must be expended for Retraining. 
The request shall provide an estimate of 
the number of workers to receive TAA- 
funded training and the cost of such 
training. The coordination procedures 
established to track the project 
participants receiving TAA-funded 
training should also ^ explained. 

(c) The nature and duration of any 
contractual obligation ot or voluntary 
arrangements by. the employer(8] or 
unionfs) to provide employment-related 
services to terminated employees shall 
be included. When applicable, 
severance pay arrangements should be 
noted. 

(3) Labor market employment 
opportunities* All applications shall 
contain a discussion demonstrating 
familiarity with the local labor markets 
including occupations in which 
participants will be retrained or placed. 
The discussion shall include the 
following: 

(a) An explanation of how the 
potential for placement in occupational 
areas was determined, including 
information on specific employers or 
industries that have demands for 
workers in those occupational areas and 
whether retraining will be required prior 
to placement The source of such 
information should be provided. 

Note: A list of demand occupations within 
the State is the least acceptable approach to 
providing this infonnation. Local information, 
including special employer surveys, should 
be provided 

(b) Information that shows how the 
characteristics and skills of the target 
group population are related to the 
demand occupations identified in the 
labor market for placement 

(c) Certihcation that the number of 
currently unemployed workers available 
for employment in the demand 
occupations for which retraining is 
planned is insufficient to meet the need. 

(4) Coordination and linkage* In 
addition to the applicable review and 
coordination requirements described in 
IV.C.5. above, each application for funds 
shall; 

(a) Describe the Involvement (if any) 
of organized labor in the development 
and operation of the proposed project 
activities. 

(b) Show how the proposed project for 
dislocated workers will coordinate with 
other State and local agencies and 
related programs, including, but not 
limited to: 

(i) The JTPA grantee{s), especially the 
Title IV grantee: 

(ii) Veterans* programs (including 
JTPA) available in the area; 

(iii) The State Employment Service; 


(iv) The unemployment compensation 
system, to ensure that workers 
understand the requirement for 
enrollment in training in order to be 
eligible for needs-related payments, as 
outlined in 20 CFR 631.20 of the JTPA 
regulations; 

(v) The Fell Grant program; and 

(vi) Other appropriate local program 
resources. 

In those instances where JTPA title 
IV-A or Bureau of Indian Affairs funds, 
as well as other Federal funds, such as 
vocational education, economic 
development or special appropriations, 
are available to the project it is 
necessary to include a brief discussion 
of the activities for which these funds 
will be used and their relationship to the 
national reserve funds requested, taking 
into consideration section 141(b) of the 
Act. 

(5) Description of services. All 
applications shall include a description 
of the following services. 

(a) Intake and eligibility 
determination. Describe the procedures 
to recruit and ensure the eligibility of 
each participant Indicate what entity 
shall be responsible for eligibility 
determination. 

(b) Basic readjustment services (JTPA 
section 314(c); 29 U.S.C. 1661c(c)). 
Describe how assessment, job search 
assistance, counseling, job development 
and placement services and any other 
basic readjustment activities will be 
coordinated with training activities 
(assessment procedures must include 
the capability to determine if a 
participant's reading skills are below the 
8th grade level); 

(c) Retraining services (JTPA section 
314(d); 29 U.S.C. 1661c(d)). Describe the 
retraining to be provided, including the 
types and lengths of retraining for 
various occupations or occupational 
areas, and the likely providers of on-the- 
job. classroom and occupational skill 
training. 

Note: National reserve funds shall not be 
provided to substitute for such activities as 
the employer's traditional training 
responsibility associated with model 
changes, the introduction of new products, 
general employee upgrading, etc. 

(d) Participant supportive services. 
Discuss which services will be provided 
and how they %vill be coordinated with 
training activities, including needs- 
related payments; (JTPA section 314(e): 
29 U.S.C 1661c(e)). 

(6) Implementation plan. The 
following infonnation regarding 
implementation plans shall be included. 

(a) A schedule for the implementation 
of program activities upon receipt of 
funds and discussion of initial actions 


taken to support implementation. 
Enrollment of all participants normally 
should occur within 90 days of the grant 
award. If such a time schedule cannot 
be met or is inappropriate, an 
explanation of the implementation 
schedule provided shall be included, 
and 

(b) Quarterly implementation data 
showing the following projected 
cumulative data for the overall project 
and for each subproject site including: 

(i) Enrollments for each major 
activity—assessment job search 
assistance, classroom training, 
occupational skill training, on-the-job 
training and other training; 

(ii) Total terminations; 

(iii) Number of participants entering 
employment from each activity; and 

(iv) Expenditures. 

(7) Planned outcomes. Provide project 
data showing the projected over^l: 

(a) Cost per participant 

(b) Cost per entered employment; 

(c) Entered employment rate; and 

(d) Average wage rate at entered 
employment. 

(8) Financial and management 
capability. Provide a description of the 
fiscal and management capabilities of 
the prospective project operator 
including: (limit to no more than two 
pages.) 

(a) How the prospective project 
operator is or will oiganized 

(b) Current or previous relevant 
experience in providing services to 
dislocated workers or in administering 
training and employment programs. 

(c) A paragraph outlining the 
capability of the project operator to 
maintain and report requited fiscal and 
management information. 

(d) U the proposed grantee has been 
awarded a national reserve grant within 
the last 2 program years, the following 
information about each previous grant 
program experience shall be provided; 

(i) The target group served; 

(ii) Amount of the grant award; 

(hi) The period of award; 

(iv) The number of participants 
planned according to approved project 
plan, as amended if applicable; 

(v) The number of participants 
enrolled. If the project is still in 
operation, provide enrollment through 
the most recent full month of operation; 

(vi) Expenditures by cost category. If 
the project is still in operation, provide 
expenditure data through most recent 
full month of operation; 

(vii) The planned cost per participant 
and actual cost per participant; and 

(viii) The total number of placements 
and the placement rate (planned vs. 
actual). 
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(9) A detailed line item budget A line 
item budget developed in accordance ** 
with the following must be submitted. 

(a) Costs for each item shall be 
allocated under the following cost 
categories: Administration, Basic 
Readjustment Services. Retraining, and 
Supportive Services including needs- 
related payments as classified in 20 CFR 
631.13. TTie following requirements 
apply. 


(i) The budget shall provide 
information by both cost categories as 
discussed below and by line-item. The 
suggested format in Plate 111 is 
recommended for utilization in the 
display and explanation of the budget 
and budget narrative. 

(ii) Any costs that are subcontracted 
shall be so noted by the name of the 
contractor, and activity or function to be 
performed. These costa should be 
supported with individual contractor 


budgets using the format in Plate 1. 
Staffing costs shall be specifically 
identiBed. Administrative costs prorated 
as required by 20 CFR 629.38(e)(2) shall 
be identified. 

Training costs on the basis of off-the- 
shelf or catalogue prices (e.g. tuition) or 
on the basis of the requirements for 
acceptable fixed-unit price, performance 
based contracts as published in the 
Federal Register at 54 FR 10459 (March 
13,1989) shall be identified. 


Plate III— Budget 



Administra¬ 

tion 

Basic 

readjust¬ 

ment 

Retrainir)g 

Supportive 

services 

Total 

(1) Staff salaries___.1..,. ...... 

% 

.X.. 

.X... 


X 

<3) Communications... . 

X 

X 

X 


X 

pA/'ilitiiMi 

X 

X 

X 


)( 

• Rent_________ ____ 

X 

X 

X 


X 

• Maintananoa....... ... 

X 

X 

X 


V 

m Utilities..... 

X 

X 

X 


A 

(5) Consumable Office Supplies .. ..... 

X 

X 



X 

(6) Consumable Instructional Materials......... 


X 

X 


X 

(7) Equipment................ 

X 

X 

X 


X 

# Lease....... .. 

X 

X 

X 


)( 

• Purcbase (Attach supplement/ narrative, listing and explaining each Item leased arnf/or 

X 

X 

X 


X 

purchased $500 or over). 

(8) Relocation (Section 314).... 


X 

X 


X 

(9) Subcontracts 






• Tuition.. 



X 


X 

• OJT vvages...., .. 



X 


X 

• Fixed Unit Price 20 CFR 629.38(e)(2). .. .... 






• Audit............ 

X 





• Other (Identify)................... 

X 

X 

X 


X 

(10) Supportive Services.. .. ... . 




X 

X 

• Needs Related payments________ 




X 


• Child C^are........... 




X 


• Transportation....., . .... 




X 


• Other........... . ... .. 




X 


(Ill Other (IdentIfY)..... 

X 

X 

X 


X 

(12) Totals....... 

X 

X 

X 


X 


tnstructions: All spaces marked with ar) ‘X* must be completed, W rK)ne. show an ”0‘'.0bserve parenthetical notes cited above and* attach a budget 
supplement/narrative to explain basis lor each line item. Information should make dear how llr>e item costs were calculated, classified and allocated, especially how 
staff positions are assigned and justified. 


(b) Where national reserve funds will 
be combined with funds from other 
sources—employer, union. State title III 
allocated, JTPA title FV-A. State 
vocational education, or economic 
development funds, etc .—the budget 
shall indicate for each line item, the 
total cost, the amount to be funded from 
the national reserve account and the 
amount to be funded from the other 
funding source(s). 

(c) Depending on the nature of the 
project and the identity of the grantee, 
an applicant may submit a budget that 
requests a deviation from the cost 
limitations in 20 CFR 631.14. An 
explanation for the need for this 
deviation shall be provided. The 
Secretary shall decide, in the grant 
award, whether and to what extent any 
deviation from the statutory cost 


limitations as applied to formula funds 
shall be allowed. 

(d) No direct costs shall be charged 
for any activity that is included in the 
indirect cost line item. If any indirect 
costs are not administrative, they should 
be deducted from the indirect cost 
allocation pool and charged directly to 
the appropriate cost category. 

7. Selection Criteria 

Grant applications for JTPA Title III 
national reserve funds shall be 
evaluated and selected for funding 
based on the following: 

a. Overall criteria. (JTPA section 
322(a)(3); 29 U.S.C. 1662b (a)(3)). All 
applications for national reserve funds, 
regardless of the proposed use. shall be 
considered against the following 
criteria. The application: 


(1) Efficiently targets resources to 
areas of most need; and 

(2) Promotes the effective use of 
funds. 

b. Application Review. 

(1) Applications shall be reviewed 
and approved or rejected based upon 
overall responsiveness of the 
application's content and the selection 
criteria, taking into consideration the 
extent to which funds are available. 

(2) Applications may be rejected 
where: 

(a) Other available applications 
appear to be more effective in achieving 
the goals of title III, 

(b) The information required is not 
provided in sufficient detail to permit 
adequate assessment of the proposal. 
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(c) The application is not consistent 
with statutory, regulatory or application 
requirements, or 

(d) The information regarding why the 
State or substate grantees under title Ill 
or the title IV-A grantee were unable to 
fund the proposed project is not 
provided. 

c. Additional specific criteria for 
evaluation and selection of applications 
for Indian reservation dislocated 
Worker Projects. 

(1) Severity of need. The severity of 
the circumstances and need as 
described in the grant application {e.g.» 
the immediacy of the schedule for 
layoff(8) and plant closing(8], the 
number of individuals affected, the 
reservation, local and State 
unemployment rates compared to the 
national rate, the projected short and 
long-term effect of events on 
unemployment). 

(2) Target group. The concentration of 
the eligible individuals in specific 
occupationfs), plant(8), industryties) or 
geographic area(s). The extent to which 
the project is focused on the affected 
subpopulation actually requiring 
retraining services in order to remain in 
the labor force as shown by an analysis 
of the characteristics of the affected 
workers. This shall be a major factor in 
determining the responsiveness of a 
proposal 

(3) Coordination and linkages; 
utilization of resources. The extent to 
which it is demonstrated that the project 
will be integrated with other existing 
program and community resources, 
including the State/substate title III 
formuta-funde^ activities. JTPA title IV 
activities, and other JTPA programs, as 
well as TAA program, where 
appropriate. 

(4) ^rvices. The services to be 
provided and the service mix. including 
the degree to which the services appear 
to meet the needs of the target 
population. The extent to which specific 
occupations are identified for retraining 
and placement, with evidence presented 
that demand exists for workers to be 
served by the project, as well as the 
degree to which a proposal provides for 
retraining in specific occupations, either 
in OJT or in a classroom setting shall be 
major factors in determining fundability. 

(5) Management capability. Assurance 
of project operator’s fiscal and program 
management capabilities to administer 
tlie proposed project. The demonstrated 
ability to begin program operations 
expe^tiously. 

(6) Cost e^ectiveness. The cost 
effectiveness of the project, e.g., cost per 
participant, cost per placement, and cost 
per activity in relation to services 
provided and the outcomes projected 


including expected wage levels. The 
level of funding designated for client 
services as opposed to staff supp>ort and 
administration. The proportion of staff 
costs to those costs directly attributable 
to client services such as tuition, tools. 
etc. The Secretary shall also consider 
whether costs appear to be necessary 
and reasonable. 20 CFR 629.37(a). The 
cost effectiveness of the project shall be 
a major factor in determining 
fundability. 

(7) Other considerations. The overall 
effectiveness and efficiency of the 
proposal itself as compared to other 
proposals received. 

(8) Comments regarding the 
application received by the Grant 
Officer. 

8. Funding Mechanisms 

The following apply. 

a. (1) A grant agreement will be 
executed by the USDOL grant officer 
and the grant applicant’s signatory 
official. 

(2) The Act regulations, grant 
document, grant award letter, grant 
application and any amendments 
approved by the DOL Grant Officer 
shall govern the operation of the project. 

b. The effective date for the use of the 
funds shall be indicated in the grant 
document and no costs may be incurred 
against funds awarded prior to that 
date. The authority to expend funds 
immediately is given, in most cases, to 
permit the most timely response to the 
needs of the newly dislocated worker. 

D. Category IV—Emergency Dislocated 
Worker Projects 

1. Determination That an Emergency 
Exists 

For purposes of national reserve funds 
under title 111 of JTPA. two basic types 
of emergency dislocated worker projects 
shall be recognized. They are; 

(a) Unexpected mass layoffs or plant 
shutdowns that create emergency 
situations. Such closings and layoffs 
include those created as a result of 
government action, and are where: 

(IJ The emeigency nature of the 
sudden and unexpected dislocation 
event shall result in circumstances 
which do not provide a reasonable 
period of time to develop a full proposal: 

(2) The number of dislocated workers 
who meet the eligibility criteria shall be 
such that the JTPA title 111 substate 
grantee. Indian title IV grantee and/or 
the State are unable to respond to the 
dislocation with existing resources: and 

(3) The affected workers shall not 
have received a 60-day notice imder the 
Worker Adjustment and Retraining 


Notification Act in advance of the layoff 
or plant dosure. 

(b) An emergency (and generally 
short-term layoff) caused by a natural 
disaster. The Secretary of Labor may 
determine that the massive devastation 
and economic dislocation caused by a 
natural disaster constitutes an 
emergency requiring assistance with 
funds under JTPA Section 302(a)(2) for 
those areas that are distressed as a 
result of the natural disaster. 29 U.S.C. 
1652(a)(2). Under such circumstances, 
the Secretary, with the Govemor(s) of 
the principal Statefs) affected, may 
determine to mount special programs to 
demonstrate that title III funds can be 
used to assist the affected communities. 
Such programs shall be designed to 
enable affected workers to return to 
their regular employment as soon as 
possible. 

A principal strategy in this approach 
would be to develop special temporary 
jobs that would benefit the public. Such 
jobs shall be in public or private non¬ 
profit agencies for up to six months 
duration to assist in community repairs 
and cleanup, to enable resumption of 
regular employment, it is in the interest 
of the public and affected individuals 
that these jobs be filled as rapidly as 
possible. These jobs are to be filled 
consistent with section 301(a) of the Act. 
29 U.S.C. 1651(a). Therefore, for 
purposes of eligibility for emergency 
jobs under these special programs, 
individuals who have become 
unemployed because of the natural 
disaster, shall meet the eligibility 
requirements. 

An application for an Emergency 
Dislocated Worker Project shall be 
accompanied by the required 
certifications (^e appendices A. B and 
C to this notice) and comply with the 
following requirements, l^sically, the 
information for both types of emergency 
applications is the same. The following 
requirements specifically indicate where 
different information shall be provided. 

(c) The determination that a situation 
or set of circumstances has resulted in a 
distressed area or industry which is 
appropriate for emergency funding may 
be initiated by either the Governor of 
the State where the emergency exists or 
by the Secretary. 

2. Eligible Grant Applicants 

Eligible grant applicants for such 
projects are 58 State JTPA grant 
recipient agencies under the Federal- 
State, Governor-Secretary Agreement 
(’’State** aa previously defined) as 
represented by the governor. 












3. Eligible Subgrantees 

Eligible subgrantees which may 
operate such a dislocated worker project 
include, but are not limited to. State 
agencies. JTPA Title III substate 
grantees, units of local government, 
local public agencies, such as 
community colleges or area vocational 
schools; Indian tribal entities; private 
non-profit organizations including 
community-based organizations, labor 
organizations, regional development 
councils, industry-sponsored 
associations; and piivate-forprofit 
entities. 

4. Submission of an Application 

a. Applications shall be transmitted 
with a letter from the Governor or the 
authorized JTPA State signatory official. 
The letter to request initi^ emergency 
funding (see 6.a. below) may be sent by 
telefacsimile (FAX), however an original 
signed request must be received by the 
grant officer before any funds shall be 
awarded. 

b. The initial emergency application 
should normally be submitted within 15 
days of the precipitating emergency 
event. 

5. Assurances 

a. The emergency application letter 
shall contain the following assurances: 

If the proposed project is funded: 

—The grantee assures that any Title III 
funds awarded from funds reserved 
by the Secretary shall be administered 
by the grantee in accordance with the 
initial and final proposals and any 
amendments thereto approved as by 
the Grant Officer, the Act. the JTPA 
regulations, and shall be consistent 
with the approval letter signed by the 
Department of Labor Grant Officer 
transmitting the grant award. 

—The grantee assures that the 
information provided in the proposal 
is correct and the activities proposed 
conform to the Act and Federal 
regulations for Title III activities. 

-The grantee agrees to accept any 
grant funds awarded under this 
application, and provide 
administration and oversight of the 
grant. 

-Following receipt of the grant 
approval, the grantee shall advise the 
Grant Officer of the projected date 
project operations will begin. If the 
date to be provided exceeds 30 days 
from receipt of the grant award, the 
grantee shall provide additional 
information explaining the projected 
implementation date. 

-The grantee agrees to review 
expenditures and enrollment data 
against the planned levels for the 


project and notify the Department 
expeditiously of any potential 
underexpenditure of funds. 

—The grantee agrees to compile and 
maintain information on project 
implementation on a monthly, and 
performance and expenditures data 
on a quarterly, basis. The information 
shall, at a minimum, be consistent 
with the activities and cost categories 
contained in the project proposal and 
shall be available to the Department 
as requested, and 
—Based on the State's oversight 
authority, the State agrees to review 
expenditures and enrollment data 
against the planned levels for the 
project and notify the Department 
expeditiously of any potential 
underexpenditure of funds, 
b. Project proposals not accompanied 
by these requir^ assurances will not be 
accepted for review. 

6. Application Content 

Emergency grants shall be funded 
following a two-step process. The first 
step shall be an initial request for funds 
which will contain relevant but limited 
Information. The second step shall be 
the fully documented proposal required 
for discretionary funds. 

a. Initial Request The State's initial 
request for funding should be brief and 
provide the following information. It 
shall not exceed two pages (plus the 
transmittal letter and the assurances). 
DOL will initiate the funding decision 
process upon receipt of a FAX. 

The initial request must contain: (1) 

An explanation of the circumstances 
requiring the emeigency funds; 

(2) The areas to be served by the 
grant; 

(3) A brief assessment of the need; 

(4) An estimate of the number of 
workers whose employment is impacted 
by the emergency; 

(5) A brief summary of the activities 
to be conducted. These activities must 
be allowable under Section 314 of the 
Act, 29 U.S.C. 1661. In the case of a 
natural disaster, temporary job creation 
may be permitted as a demonstration 
program under Section 324 of the Act 
(see 29 U.S.C. 1662(c). as discussed 
above). Wages paid for any temporary 
jobs created shall meet the requirements 
set forth in Section 142(a)(3) of the Act. 

29 U.S.C. 1552(a)(3): and paragraph 
D.l.(b) above; 

(6) An estimate of the number of 

participants to be served by the 
emergency grant request; participants 
shall be eligible pursuant to the 
definitions set forth at JTPA section 
301(a). 29 U.S.C. 1661(a); and paragraph 
D. l.(b) above; h 


(7) The grant applicant shall assure 
that no other JTPA, Federal, State or 
local funds are available to meet the 
identified need; and 

(8) The total amount of funds 
requested. Where an emergency request 
is approved, the Department shall 
imm^iately release to the grantee up to 
one-third of the total funds requested for 
the emergency. 

b. The Department shall review the 
material required to be submitted for an 
initial request and. based on that 
information and other information 
available to the Department, a decision 
whether to fund the emergency project 
shall be made. 

c. Project plan. A fully documented 
proposal shall be submitted by the 
grantee and must be approved by the 
U.S. DOL before any additional funds 
for the approved grant shall be allocated 
to the grantee. The final amount to be 
approved shall be based on the fully 
documented proposal and other 
available information. 

(1) The fully documented proposal for 
an emergency which was not the result 
of a natural disaster shall Include the 
same items required for a dislocated 
worker project application as required 
by Section 6 of Category I. Application 
for Intrastate Dislocated Worker Project. 

(2) The fully documented proposal for 
a natural disaster emergency to conduct 
only short-term emergency activities 
shall include: 

(a) A period of performance not to 
exceed 9 months. 

(b) A substantive description of the 
nature and extent of the emergency, 
including: (i) An estimate of the number 
of workers islocated from their 
emplojrment; (ii) the geographic location 
of the emergency; (iii) the area(s) where 
services and activities will be 
conductedi^erent from the location 

of the emergency; and (Iv) the projected 
immediate recovery period. 

(c) A description of how the grantee 
will identify and recruit affected 
workers to be served under the project 
and the total number of affected 
workers to be served. 

(d) Services and activities, (i) A 
description of the tyi>es of services to be 
provided and the numbers of 
participants to receive various services 
under the short-term emergency 
response. This shall include the number 
of participants to be provided temporary 
jobs, the types and location of 
temporary jobs, a statement that the 
workers funded by the emergency grant 
are authorized to perform the temporary 
jobs, the wages (or wage range) to be 
paid in major job categories, and a 
description of the employers for such 
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jobs. Criteria used by the grantee in 
selecting such employers shall also be 
included To the extent that regular 
employees of an employing unit (e.g., 
unit of government utilizing the 
emergency JTPA funds) have the 
authority to do the planned work, then 
so do the participants hired with the 
Title III emergency funds. 

(ii) A description of how the grantee 
will select affected workers to fill any 
temporary jobs. 

(iii) A monthly implementation 
schedule for each of the activities to be 
conducted 

(e) Administration, (i) Identification of 
the entity in the State that will be 
responsible for the overall 
administration of the emergency project. 

(ii) A description of the monitoring 
plan for the project, the monitoring 
schedule and the steps that will be 
taken to ensure the integrity of project 
activities. 

(f) Budget, (i) A line-item budget (see 
Plate IV) for JTTA national reserve 
funds by major activity that specifically 
reflects staff and other costs to be 
supported by the award in each of the 
cost categories. The Title III cost 
categories—Administration. Basic 
Readjustment Services. Retraining, and 
Participant Support Services including 
needs-related payments—shall be used 
in the proposal. Expenditures on 
temporary jobs for participants are to be 
included under the cost category of 


Retraining-natural disaster. The Title III 
cost limitations on Administration and 
Supportive services including needs- 
related payments shall apply. 

(ii) A description of the relationship 
between JTPA funds and any other 
funds which may be available. 

(3) Documentation in support of each 
emergency request, accompanied by a 
complete application for any balance of 
the available national reserve grant 
funds, shall be submitted within 60 days 
of receipt of the initial emergency 
award, unless the Governor and the 
Grant Officer have agreed to a different 
time frame. 

d. Reporting and Oversight. (l)(a) The 
reporting of JTPA funds and activities 
shall reflect the budget categories and 
activities contained in the approved 
project proposal. 

(b) The grantee shall submit a detailed 
report of the project no later than 45 
days after the end of the project The 
report shall contain the following 
information: 

(i) Name and address of operator, 

(ii) Period of performance: 

(iii) Date of the emergency: 

(iv) Location(8) of the emergency; 

(v) Numbers of individuals a^ected: 

(vi) Number of participants served 
(total and by activity), compared to 
planned numbers: 

(vii) Number of participants who were 
employed in unsubsidized jobs at 
termination: 

Plate IV—Budget 


(viii) Number of participants who 
were receiving services not funded by 
this project at termination: 

(ix) Expenditures (total and by cost 
category), compared to planned 
expenditures: 

(x) Identification of jobs created under 
the project, and the number of 
participants in each: and 

(xi) The average period of 
participation and wages received by the 
participants. 

(c) Tlie grantee also shall provide 
brief monthly cumulative reports on the 
number served, total expenditures and 
the number of monitoring visits 
conducted. These reports shall be 
submitted by the 10th of each month to 
the appropriate Department of Labor 
Regional office. 

(2) The grantee shall assure that it will 
monitor on a regular basis and provide 
technical assistance to each subgrantee 
to ensure that: 

(a) The objectives of the program are 
met: 

(b) The jobs created are consistent 
with jobs specified by subgrantees; 

(c) Time and attendance records are 
accurate: and 

(d) The subgrantee is managing and 
operating its programs in accordance 
with the Act the regulations, the 
provisions, terms, and conditions of the 
emergency grant and the grant award 
letter. 


Administra¬ 
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Retraining 

Supportive 

services 
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3S(e)(2 


• Needs Related payments. 

• Child Care. 

• Transportation. 

• Other ...... 

(11) Other (Identify)_ 

(12) Totals-- 


(1) Staff Salaries..... 

Fnoge Benefits (Attach supplement/narrative, listing and explaining each position, function, 

annual salary, no. of months charged to grant, time charged to grant). 

(2) Staff Travel... 

(3) Communications 

(4) Facilities.... 

• Rent... 

• Maintenance. 

• Utilities_ 

(5) Consumable Office Supplies. 

(6) Consumable Instructional Materials 

(7) Equipment. 

• Lease. 

• Purchase 

(Attach supplement/narrative, listing arxf explaining each item leased and/or purchased $500 or 
over). 

(8) Relocation (Section 314). 

(9) Subcor>tracts---...... 

• Tuition..... 

• OJT wages. 

• Fixed Unit Price 20 CFR 629 

• Audit. 

• Other (Identify)_ 

(10) Supportive Services 
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ktstmctions: An spaces marlted wtth an **X’* must be completed. If none, show an Observe parenthetical notes cited above and attach a budget 
supplement/narrative to explain basis lor each Hne item, information should make dear how Ine item costs were calculalect. ctassified and allocated. espectaHy how 
staff positions are assigried end justified. 


7. Selection Criteria 

Grant applicationa for JTPA Title III 
national reserve emergency funds shall 
be evaluated and selected for funding 
based on the following: 

a. Overall criteria. 

All fully documented emergency 
applications for national reserve funds, 
regardless of the proposed use. shall be 
considered against the following 
criteria. The application: 

(1) Efficiently targets resources to 
areas of most nee<L 

(2) Promotes the effective use of 
funds, and 

(3) Effectively responds to the 
emergency. 

b. Application Review. JTPA section 
322(a)(3); 29 U.S.C 1662b(a)(3). 

(1) Applications shall reviewed 
and approved or rejected based upon 
overall responsiveness of the 
application's content and the selection 
criteria, taking into consideration the 
extent to whi^ funds are available. 

(2) Applications may be rejected 
where: 

(a) Other available applications 
appear to be more effective in achieving 
the goals of JTPA Title 111; or 

(b) The information required is not 
provided in sufficient detail to permit 
adequate assessment of the proposal; or 

(c) The information regarding why the 
State and substate grantee were unable 
to fund the proposed project is not 
provided, or 

(d) The application is not consistent 
with statutory, regulatory or application 
requirements, or 

(e) The Secretary does not agree that 
there is, in fact an emergency situation. 

c. Additional specific criteria for 
evaluation and selection of applications 
for emergency dislocated worker plant 
closing/mass layoff projects. 

(1) ^verity of need. The severity of 
the circumstances and need as 
described in the grant application] e.g., 
when the layo^/shutdown occurred, the 
number of individuals affected, the local 
and State unemployment rates 
compared to the national rate, the 
projected short and long-term effect of 
events on unemployment). 

(2) Target Group. The concentration of 
the eligible individuals in specific 
occupation(8), plant(8), industrylies] or 
geographic area(8). The extent to which 
the project is focused on the affected 
subpopulation actually requiring 
retraining services in order to remain in 
the labor force as shown by an analysis 
of the characteristics of the affected 


workers. This shall be a major factor in 
determining the responsiveness of a 
proposal. 

(3) Coordination and linkages; 
utilization of resources. The extent to 
which ft is demonstrated that the project 
will be integrated with other existing 
program and community resources, 
including the State/substate Title III 
formula-funded activities and other 
JTPA programs, as well as the TAA 
program, where appropriate. 

(4) Services. The sei^ces to be 
provided and the service mix, including 
the degree to which the services appear 
to meet the needs of the target 
population. The extent to which specific 
occupations are identified for retraining 
and placement with evidence presented 
that demand exists for workers to be 
served by the project as well as the 
degree to which a proposal provides for 
retraining in specific occupations, either 
in OJT or in a classroom setting shall be 
major factors in determining fimdability. 

(5) Management capability. Assurance 
of project operator's fiscal and program 
management capabilities to administer 
the proposed project The demonstrated 
ability to begin program operations 
expe^tiously. 

(6) Cost Effectiveness. The cost 
effectiveness of the project cost per 
participant cost per placement and cost 
per activity in relation to services 
provided and the outcomes projected 
including expected wage levels. The 
level of funding designated for client 
services as opposed to staff support and 
administration. The proportion of staff 
costs to those costs Erectly attributable 
to client services such as tuition, tools, 
etc. The Grant Officer shall also 
consider whether costs appear to be 
necessary and reasonable (20 CFR 
629.37(a)). The cost effectiveness of the 
project shall be a major factor in 
determining the final funding level. 

(7) Comments regarding the 
application submitted by the Governor 
or other interested parties. 

(8) The overall e^ectiveness and 
efficiency of the proposal itself as 
compared to other proposals received. 

d. Additional specific criteria for 
evaluation of a fully documented 
application for Emergency Dislocated 
Worker Projects in response to a 
natural disaster. 

(1) Demonstrated need. The severity 
of the circumstances and need as 
described in the grant application (e.g.. 
the scope of the natural disaster, the 
projected short-term and long-term 
effect of events on unemployment, the 


plant cIo8ing(s) and other businesses 
affected permanently or for a long 
period of time, the number of workers 
affected, the increases in local and State 
unemployment rates, the number of 
disaster unemployment assistance 
claims). 

(2) Target group. The identification of 
a specific target group(s) dislocated as a 
result of the natural disaster and based 
on the concentration of the eligible 
individuals in specific geographic areas, 
and, where appropriate, occupation(8), 
plant(8). or indusUylies). 

(3) Crordination and linkages; 
utili^tion of resources. The extent to 
which it is demonstrated that the project 
will be integrated with other existing 
program and community resources, 
including the State/substate Title HI 
formula-funded activities and other 
JTPA programs as well as Federal 
Emexgency Management Administration 
efforts where appropriate. 

(4) Services. The services to be 
provided and the degree to which the 
services appear to meet the needs of the 
target population. The extent to which 
specific providers and occupations are 
identified as related to the community 
needs resulting from the disaster. 
Emergency jobs must be related to 
responding to public service needs. 

(5) Management capability. Assurance 
of the project operator's fiscal and 
program management capabilities to 
administer the proposed project. The 
demonstrated ability that program 
operations were began expeditiously. 

(6) Cost Effectiveness. The cost 
effectiveness of the project; e.g., cost per 
participant, expected wage levels and 
cost per activity in relation to services 
provided and where appropriate, the 
outcomes projected. The proportion of 
staff costa to those costs directly 
attributable to client services such as 
tools, wages and fringe for temporary 
jobs, tuition, etc. The Secretary shall 
also consider whether costs appear to 
be necessary and reasonable. (20 CFR 
629.37(a)). Tlie cost effectiveness of the 
project shall be a major factor in 
determining the final level of funding. 

(7) Comments regarding the 
application submitted by the Governor 
or other interested parties. 

(6) The overall effectiveness and 
efficiency of the proposal itself as 
compared to other proposals received. 

8. Funding Mechanism 

a. Initial emergency funding, not to 
exceed one-third of the total amount 
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initially approved for the grant award, 
may be made available based on the 
initial funding request and may be used 
to provide funds for project startup and 
early implementation costs, assessment, 
wages and fringe benefits for temporary 
jobs, and training costs. It is intended 
that enrollment and service provision 
shall begin during this initial funding 
period. JTPA funds shall not be used to 
fund activities traditionally and more 
appropriately funded by State, local, 
private or other Federal agencies. 

b. A final funding level shall be 
determined based on review and 
approval of the fully documented 
proposal and the balance of the 
approved funding level will be issued as 
soon as possible following receipt of the 
fully documented proposal. 

c. (1) In the case of emergency funding 
of a dislocated worker project, the 
Department shall issue a Notice of 
Obligation (NOO) for the initial title III 
national reserve funds awarded to the 
State, pursuant to the JTPA Governor/ 
Secretary agreement. A second NOO 
shall be issued for the balance of funds 
following approval of the fully 
documented proposal. 

(2) Grant award letters containing the 
specifications expected as a condition of 
the grant will accompany the NOOs. 

(3) The grant awai^ letters, the grant 
application and the assurances and any 
approved amendments, the Act, 
regulations and these guidelines will 
govern the operation of the project. 

d. Unless otherwise directed, the 
effective date for the use of the funds 
will be the date of the grant award letter 
or grant document and no costs may be 
incurred against awarded funds prior to 
such date. The authority to expend 
funds immediately is given in most 
cases to permit the most timely response 
to the needs of the newly dislocated 
workers. 

E, Category V—Additional Financial 
Assistance (AFA) to formula-funded 
programs and activities provided by 
State and substate grantees 

(SecUon 323(a)(7); 29 U.S.C, 
1662b(a)(7)). Such applications shall 
comply with the following. 

1. Policy and Funding Requirements 

a. The primary purpose of the national 
reserve account is to target funds to 
specific dislocation events. In 
administering the account it is the 
Department’s intent to give top priority 
to proposals which are designed to 
target funds to such speciHc 
dislocations. 

The Secretary may consider 
applications for title III national reserve 
funds to be used for on-going title III 


formula funded activities. Such 
applications shall be submitted only 
under unusual circumstances and shall 
be subject to the standards and 
requirements provided in this category. 
The Department expects States and 
substate grantees to plan and operate 
their programs within the constraints of 
their formula allotments. Operations 
shall not be conducted in a manner that 
anticipates national reserve account 
funds in order to sustain title III formula 
program operations. 

The Department further expects 
States to utilize any additional funds 
provided for formula activities in 
accordance with the statutory 
requirements, including in particular an 
appropriate use of any additional funds 
for Rapid Response activities. The State 
is responsible for assuring that formula 
funds are available and used to provide 
Rapid Response to all appropriate plant 
closings and mass layoffs, including 
closings and layoffs where national 
reserve funds are provided to assist 
workers dislocated by such closings and 
layoffs. 

b. Applications for national reserve 
account funds shall be subject to the 
following requirements: 

(1) Requests submitted during the first 
six months of any program year must 
specifically identify all of the plant 
closings and mass layoffs that have or 
will occur that caused the increased 
unemployment generating the request, 
the geographic areas where the layoffs 
and closings have or will occur, the 
magnitude of the layoffs, the projected 
number of dislocated workers who will 
need and want EDWAA assistance as 
well as the other requirement provided 
for by this category. Proposals 
submitted during the final six months of 
a program year are not required to 
submit the specific information required 
by this paragraph, but must submit all 
other required information. 

(2) A State may request additional 
formula funds only once each program 
year. 

(3) The data used to support any 
request for additional formula funds 
shall be data for the most recent 12 
month period for which data are 
available. Such a period shall be a 12 
month period that is more recent than 
and does not include any part of the 12 
month period used by the Department 
for the most recent formula allotment, or 
by the State for the most recent substate 
allotment. 

(4) No State or substate area grantee 
shall be eligible if funds from that State 
were reallotted or funds from that 
substate area were reallocated the 
previous program year. 


(5) No State or substate area grantee 
shall be eligible as long as there are 
unexpended funds subject to 
reallocation that shall not be expended 
by the end of the current program year. 

(6) No State or substate area grantee 
may request funds just for a single 
activity such as administration or needs- 
related payments. 

(7) (i) If the AFA application is for the 
State, the State shall demonstrate that, 
based on the statutory formula used to 
allot funds to the State (Section 302(b): 
29 U.S.C. 1652(b)) for the pro^am 
year(s) during which the additional 
formula funds shall be expended, there 
has been an increase of at least 20 
percent in at least two of the funding 
formula factors: i.e., the relative number 
of unemployed individuals who reside in 
the State, as compared to the total 
number of unemployed individuals in all 
States: the relative excess number of 
unemployed individuals residing in the 
State; or the number of individuals who 
have been unemployed in excess of 15 
weeks. 

(ii) If the AFA application is on behalf 
of a substate area, the application must 
demonstrate that, based on the 
allocation formula prescribed by the 
Governor to distribute funds to the 
substate grantees (Section 302(d): 29 
U.S.C. 1652(d)), for the program year(s) 
during which the additional formula 
funds shall be expended there has been 
an increase of at least 20 percent in at 
least two of the formula allocation 
factors, such as: The insured 
unemployment data; unemployment 
concentrations; plant closing and mass 
layoff data: declining industries data; 
farmer-rancher economic hardship data: 
or any other factor used by the State to 
distribute formula funds to address the 
State’s worker adjustment assistance 
needs. 

(8) No State or substate area grantee 
may receive additional formula funds 
from the reserve account to serve 
additional dislocated workers if the 
State or substate grantee is presently 
serving displaced homemakers with 
formula funds in the program year in 
which the application is submitted and/ 
or the program year(8) in which the 
funds shall be expended (as a result of a 
determination that service to this 
additional dislocated worker group 
could be provided without adversely 
affecting the delivery of services to 
dislocated workers eligible for services 
under JTPA section 301(a)(1) (A) and (B): 
29 U.S.C. 1651(a)(1) (A) and (B)). 

(9) The Department shall evaluate the 
use of both the formula allotments and 
the reallocated funds in its funding 
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decision process when considering 
requests for additional formula funds. 

2. Operational Requirements 

a. These funds shall be treated the 
same as all other formula funds. If the 
State has applied for and is awarded 
additional *'formula*' funds, such funds 
shall be subject to the "forty percent/ 
sixty percent" State and substate 
grantee distribution requirement 
(Section 302(c) (1); 29 U.S.C. 1652(c)(1)) 
and the statutory cost limitations. If the 
State has applied for and is awarded 
additional funds for a specific substate 
grantee, all such funds shall pass 
directly to the substate area and shall be 
subject to the statutory cost limitations. 
Additional funds awarded from the 
Secretary’s reserve account are not 
subject to recapture and reallotment. 
Nevertheless, it is expected that these 
funds will be expended by the end of the 
program year following the program 
year in which they are awarded. 

b. For purposes of tracking national 
reserve funds provided as additional 
formula funds, expenditures shall be 
reported by the grantee separately from 
other formula and national reserve 
funds. 

c. In determining a State or substate 
area grantee's performance, 
expenditures and additional participants 
resulting from such funding shall be 
included in performance standard 
computations. 

d. No eligible dislocated workers shall 
be simultaneously enrolled in formula 
funded title III activities and additional 
formula assistance activities. 

3. Eligible Grant Applicants 

The eligible grant applicants for 
additional formula funds are the States 
and territories of the United States 
(including the District of Columbia, the 
Freely Associated States of the Republic 
of Marshall Islands and the Federated 
States of Micronesia, and the Trust 
territory of the Republic of Palau), as 
represented by the governor designated, 
State JTPA grant recipient or grant 
administering agency under the Federal- 
State, Governor-Secretary Agreement. 

4. Submission of Application 

The Governor or authorized JTPA 
signatory for the State shall submit a 
national reserve application for 
additional financial assistance in 
support of title III formula-funded 
activities and programs provided by the 
State or substate area grantees to the 
DOL Grant Officer. The application 
shall be accompanied by the required 
certifications (see appendices A, B, cmd 
C to this notice) and the assurances 
listed below. 


5. Assurances 

Applications shall be transmitted with 
a letter from the Governor or authorized 
signatory containing the following 
assurances: 

If the proposed request for additional 
financial assistance is funded: 

—^The grantee assures that any title III 
funds awarded from funds reserved 
by the Secretary shall be administered 
in accordance with the Act, the JTPA 
regulations, the grant application 
approved by the Grant Officer, these 
guidelines and shall be consistent 
with the approval letter signed by the 
Department of Labor Grant Officer. 

—The grantee assures that the 
information provided in the proposal 
is correct and the activities proposed 
conform to the Act and Federal 
regulations for title III activities, and 
—Within 30 days of receipt of the grant 
approval, the grantee agrees to 
allocate the grant funds for additional 
financial assistance to the substate 
grantees in accordance with the Act, 
regulations, the proposal, and grant 
award letter. 

6. Content of an Application 

a. Period of Award. Applications shall 
cover a period of time not to exceed 12 
months. 

b. Application narrative. (1) Describe 
the substate area or areas for which the 
additional financial assistance is 
required including the projected number 
of participants served under the 
substate plan and the substate grantee's 
performance to date based on the 
services provided. 

(2) Address why the need cannot be 
met by existing resources: 

(a) Provide file status of fund 
availability (obligations and 
expenditures) for the State and substate 
grantee, where appropriate, as of the 
most recent quarter. 

(b) Where appropriate, a statement 
from the State certifying that the 
substate grantee(s) funds have not been 
subject to reallocation. 

(c) The State shall indicate that it has 
exercised State reallocation procedures 
and that no funds are available from 
either the 60 percent or 40 percent funds 
within the State. 

(3) An explanation shall be submitted, 
stating how the circumstances under 
which State formula funds were 
provided, or under which the State 
allocated funds to the substate area(s), 
have substantially and significantly 
changed so as to justify the need for 
additional funds. 

(a) W'hen the State applies for these 
funds to serve the entire State, such 
circumstances must include an increase 


in mass layofis or plant closings with 
accompanying numbers of dislocated 
workers which are at least 10 percent of 
the State labor force, or a 20 percent 
increase in at least two of the three 
statutory formula funding factors, i.e., 
the State's unemployment rate, the 
excess number of unemployed (in 
excess of 4.5 percent of the unemployed 
in the civilian labor force of the State), 
or the number of long-term unemployed 
individuals (unemployed in excess of 15 
weeks). The 20 percent increase shall be 
an increase in the data for at least two 
of the factors used to determine the 
State's formula allotment for the 
program year during which the 
discretionary funds shall be expended. 

If more than one such program year is 
involved, it shall be the program year 
during which a majority of the funds will 
expended. 

(b) When the State applies for AFA 
funds on behalf of a substate grantee, 
such circumstances shall include at least 
a 20 percent increase in the data for at 
least two of the factors (insured 
unemployment data; unemployment 
concentrations; plant closing and mass 
layoff data; farmer-rancher economic 
hardship data; and long-term 
unemployment data) used by the State 
to determine the substate area's formula 
allocation for the program year during 
which the discretionary funds shall be 
expended. If more than one program 
year is involved, it shall be the program 
year during which a majority of the 
funds shall be expended. 

(4) A statement must be included 
providing information to indicate the 
severity of need for additional funds, 
such as the area unemployment rate, an 
analysis of unemployment insurance 
(UI) exhaustees, the proportion of 
unemployed workers who lack sufficient 
skills to remain in the labor force 
without assistance, etc. 

(5) Include a brief description of the 
activity(ies) to be funded. 

(6) Include an implementation plan 
which provides: 

(a) A schedule for the implementation 
of proposed activities upon receipt of 
funds; and 

(b) Quarterly implementation data 
showing the following cumulative 
projected data as appropriate: 
Enrollments by activity, total 
terminations, number of participants to 
enter employment and expenditures. 

(7) Set forth planned outcomes, if 
appropriate, including: cost per 
participant, cost per entered 
eipployment, and entered employment 
rate. The actual data for the proceeding 
program year for formula programs shall 
also be included. 
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(8) A detailed line-item budget must 
be submitted. These fimds are subject to 
the cost limitations found in section 315 
of the Act (29 U.S.C. 1061(d) and are 
subject to the regulations found at 20 
CFR 631.14. Line-item costs shall be 
apportioned by the cost categories 
required for Department of Labor Report 
ETA 9020. “Worker Adjustment Program 
Quarterly Financial Report** (WQFR). 
(OMB Control No. 1205-0274) 

(9) A statement must be included that 
no services to displaced homemakers 
have been or are being provided with 
formula funds currently available to the 
State and/or substate areas and no 
assistance shall be provided during the 
period of use of the additional formula 
assistance. 

7. Selection criteria 

The following criteria shall be used to 
evaluate proposals for additional 
formula funds: 

a. A demonstration that State and 
substate grantee formula funds will not 
remain unexpended and that formula 
funds are not available to meet the need. 

b. A demonstration that the 
circumstances under which State 
formula funds were provided or under 
which the State allocated funds to the 
substate grantee(s) have substantially 
and significantly changed so as to justify 
the need for additional funds. 

c. The severity of circumstances and 
need in the State or substate area as 
descnbed in the grant application. 

d. The ability of the State or substate 
grantee(s) to utilize the funds provided 
immediately. 

e. The cost effectiveness of the project 
or activity, including the extent to which 
other State and substate public and 
private resources, have been integrated 
into the proposed project or activity. 

f. The extent to which the expeniture 
of funds will be directly for, or related 
to, the provision of services to 
participants. 

g. The overall effectiveness and 
efficiency of the proposal itself. 

h. The amount of the grant award in 
addition to relevant requirements above, 
shall take into consideration the State's 
proportionate share of the national 
workforce. 

6. Funding Mechanism 

a. (1) In the case of additional 
financial assistance to programs and 
activities provided by State or substate 
area grantees, the Department will issue 
a Notice of Obligation (NOO) of title 111 
national reserve funds to the State, 
pursuant to the fTPA Governor/ 
Secretary Agreement. 

(2) A grant award letter containing the 
general specifications expected as a 


condition of the award will accompany 
the NOO. 

(3) The Act. Regulations, grant award 
letter, the grant application, any 
approved amendments, the assurances 
and these guidelines shall govern the 
operation of the project. 

b. The effective data for the use of the 
funds shall be the date indicated on the 
grant award letter and no costs may be 
incurred against awarded funds prior to 
such date. The authority to expend 
funds immediately is given in most 
cases to permit the most timely response 
to the need of the newly dislocated 
worker. 

F. Category VI—Defense Conversion 
Adjustment Programs 

An application for funds under this 
subpart shall comply with the following 
requirements: 

Application Rules 

a. Definitions. 

In addition to or in lieu of the 
definitions contained and cited in 
§ 631.2 of this part, the following 
definitions shall apply to programs 
funded under this subpart: 

(1) “DoD** means the United States 
Department of Defense. 

(2) “Industrywide project** means 
services and activities provided by a 
single grantee to serve workers 
dislocated from at least three different 
plants or facilities within the defense 
industry in at least two different areas 
of a single State or two different States. 

(3) “Multistate project'* means 
services and activities provided in more 
than one State by a single grantee to 
serve workers dislocated from one or 
more defense plants or facilities. 

(4) “Substantially and seriously 
affected worker" means a member of 
any group of 100 or more workers at a 
defense facility who are. or who are 
expected to become, eligible to 
participate in the Defense Conversion 
Adjustment Program. 

b. Participant eligibility. 

(1) An eligible dislocated worker, as 
defined by Section 301(a) of the Act and 
§ 631.3 of the regulations, shall be 
eligible for participation in activities 
under a defense conversion adjustment 
(DCA) program only if such dislocated 
worker has been terminated or laid off 
or has received a notice of termination 
or layoff as a consequence of reductions 
in expenditures by the United States for 
defense (including substantial 
reductions at military facilities) or by 
closure of United States military 
facilities. Examples include terminations 
or layoffs, or notices thereof, as a result 
of a cancellation of or a reduction in a 
DoD contract for a product or service. 


where such cancellation or reduction is 
a result of a reduction in an expenditure 
by the United States for defense or by 
closure of a United States military 
facility. 

(2) An eligible dislocated worker 
whose termination or layoff, or notice 
thereof, is not directly the consequence 
of reductions in expenditures by the 
United States for defense (including 
substantial reductions at military 
facilities) or by closure of United States 
military facilities is not eligible for 
services under a DCA program, but may 
be eligible under the basic title III 
dislocated worker program. 

c. Priority areas of service. 

(1) Priority areas of service for DCA 
programs shall be those geographic 
areas that have, or are projected by the 
Secretary to have the greatest number of 
dislocated workers who meet the 
eligibility criteria for services as defined 
in b. above. 

(2) In determining priority areas of 
service, the Secretary shall require 
applicants to submit documentation that 
supports that the workers to be served 
by the application will be or were in 
fact, dislocated due to: 

(a) Proposed and actual closure(s) of. 
or substantial personnel reduction(8) in. 
military installation(s); 

(b) Proposed or actual cancellation(s) 
of. or reduction(s) in, any contract(s) for 
products or services for the Department 
of Defense, where the proposed 
closure(8). cancellation(s) or 
reduction(s) will have a substantial 
impact on employment: and 

(c) Other reductions in expenditures 
by the United States government for 
defense. 

The DOL shall consult with and 
obtain agreement from the DoD 
regarding the adequacy of the 
documentation provided in the 
applications before making a final 
decision regarding the approval of the 
applications. The agreement from DoD 
will indicate that DoD concurs that the 
application will provide services to 
workers who meet the requirements 
under b. above. 

d. Allowable activities. 

(1) Allowable activities for DCA 
programs shall be those activities 
authorized by section 314 of JTPA, 
except as provided below. 

(2) (a) Job search shall be an allowable 
activity only to assist a totally separated 
dislocated worker who meets the 
eligibility criteria under b. above in 
securing a job within the United States, 
and where it has been determined that 
the dislocated worker cannot 
reasonably be expected to secure 
suitable employment within the 
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commuting area in which the worker 
resides. Procedures for determining 
whether a dislocated worker cannot 
reasonably be expected to secure 
suitable employment within the 
commuting area in which the dislocated 
worker resides shall be described in the 
grant application and shall be subject to 
approval by the Secretary. 

(b) The cost of job search for a 
dislocated worker who meets the 
eligibility criteria under b. above shall 
be an allowable readjustment cost, but 
shall not provide for more than 90 
percent of the cost of necessary job 
search expenses, and may not exceed a 
total of $800. unless the need for a 
greater amount is justified in the grant 
application and approved by the 
Secretary. 

(c) These requirements shall not apply 
to regular job development activities 
and serykas provided to an eligible 
participant within the commuting area 
within which the eligible participant 
resides. 

(3)(a) Relocation shall be an allowable 
acti^ty only where a dislocated worker 
who meets the eligibility criteria under 
b. above cannot reasonably be expected 
to secure suitable employment in the 
commuting area in which the dislocated 
worker resides and has obtained 
suitable employment affording a 
reasonable expectation of long-term 
employment in the area in which the 
worker wishes to relocate, or has 
obtained a bona fide offer of such 
employment, provided that the worker is 
totally separated from employment at 
the time relocation commences. 

(b) The cost of relocation for a 
dislocated worker who meets the 
eligibility criteria under b. above shall 
not exceed an amount which is equal to 
the sum of 90 percent of the reasonable 
and necessary expenses Incurred in 
transporting the dislocated worker and 
the dislocated worker’s family, if any, 
and household effects, and a lump sum 
equivalent to three times such worker's 
average weekly wage. The maximum 
relocation allowable, however, shall not 
exceed $800 per participant, unless a 
greater amount is justified to the 
satisfaction of the Secretary in the grant 
application and is approved by the 
Secretary. Necessary expenses shall be 
travel expenses for the dislocated 
worker and the dislocated worker’s 
family and for the transfer of household 
effects. Reasonable costs for such travel 
and transfer expenses shall be by the 
least expensive, most reasonable form 
of transportation. 

2. Eligible Grantee 

(1) Funds available for a DCA 
program shall be awarded to eligible 


grantees in accordance with the 
requirements of the Act and regulations, 
and the procedures, criteria and process 
contained in these guidelines. 

(2) Funds shall be distributed to 
eligible grantees in accordance with 
procedures specified in these 
applications. 

(3) Eligible grantees for DCA 
programs shall be States, Title 111 
substate grantees, employers, employer 
associations, and representatives of 
employees, (section 325(a)). However, a 
specific eligible grantee may not be an 
appropriate applicant for a particular 
project. Applicants will be considered 
given the nature and extent of the 
proposed project. 

3. Submission of Applications 

(a) Two types of applications may be 
submitted: Regular full applications, and 
emergency applications. Regular full 
applications shall follow the procedures 
and requirements as contained in this 
section and Sections 4 and 5.(a)(b)(c) 
and (d) below. Emergency applications 
shall be subject to the procedures and 
requirements contained in Section 5(e) 
below. 

(b) In the case of a multistate or 
industrywide project, the applicant shall 
submit the application directly to the 
Department of Labor Grant Officer. In 
the case of an intrastate project, the 
Governor shall submit the application to 
the Grant Officer. Each application shall 
contain the required certifications and 
assurances listed in Section 4 below. 

4. Assurances and Certifications 

(a) The following assurances shall be 
included with each application: 

If the proposed project is funded from 
fimds provided to the Secretary of Labor 
by the Department of Defense: 

—^The grantee assures that such funds 
shall be administered by the grantee 
in a manner consistent with the Act, 
the JTPA regulations, the 
requirements contained in the 
application guidelines and in 
accordance with provisions specified 
in the proposal and amendments 
approved by the Grant Officer, if any, 
ursuant to the grant doctunent signed 
y the Department of Labor Grant 
Officer. 

—^The grantee agrees to compile and 
maintain information on project 
implementation, performance and 
expenditures. The information shall, 
at a minimum, be consistent with the 
activities and cost categories 
contained in the project proposal and 
shall be available to the grantor as 
requested. 

—^The grantee assures that the 
information provided in the proposal 


is correct and the activities proposed 
conform to the Act, the Federal 
regulations for title 111 activities, and 
the requirements in the application 
guidelines. 

—Following receipt of the grant 
approval, the grantee shall advise the 
Grant Officer of the projected date 
project operations will begin. If the 
date to be provided exceeds 30 days 
from receipt of the grant award, the 
grantee shall provide additional 
information explaining the projected 
implementation date. 

—^The grantee agrees to compile and 
maintain information on project 
implementation on a monthly, and 
performance and expenditures data 
on a quarterly, basis. The information 
shall, at a minimum, be consistent 
with the activities and cost categories 
contained in the project proposal and 
shall be available to the Department 
as requested, and 
—^The grantee agrees to review 
expenditures and enrollment data 
against the planned levels for the 
project and notify the Department 
expeditiously of any potential under¬ 
expenditure of funds. 

Project proposals not accompanied by 
the above assurances shall not be 
accepted for review. 

(b) Each application shall also contain 
the following certifications: 

(i) An original signature certification 
regarding ’’Drug-Free Workplace” must 
be submitted with the application 
except in the case where the appliqant is 
a State. States may opt to submit a copy 
of the Statewide or agency plan every 
fiscal year per Training and 
Employment Information Notice (TEIN) 
No. 15-90. This certification requirement 
applies only to the Federal grant 
applicant. The ’’certification Regarding 
Drug-Free Workplace Requirements” 
form is found in appendix A. 

(ii) A "Certification Regarding 
Debarment, Suspension and Other 
Responsibility Matters, Primary Covered 
Transaction”, must be submitted with 
all national reserve applications (except 
those related to national or agency- 
recognized emergency disasters) as 
required by the DOL regulations 
implementing Executive Order 12549, 
"Debarment and Suspension,” 29 CFR 
98.510. This certification form is found in 
appendix B. 

(iii) A "Certification Regarding 
Lobbying”, as required by 29 CFR Part 
93. "New Restrictions on Lobbying.” 54 
FR 6736.6751 (February 26,1990). A 
suggested form incorporating the 
required text is found in appendix C 
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5. Application Content 

Each application shall contain the 
following information in the format 
outlined below: 

a. Period of Award: Awards will be 
made for an l&-month period to allow 
for project start-up (not to exceed 90 
days), operation, and administrative 
closeout. If the period of operation is 
extended, the period of the award will 
be extended by an equal time period. 

b. Period of operation: Applications 
should generally provide for a period of 
operation of 12 months. Applications for 
periods of operation in excess of 12 
months may be submitted with 
information supporting the need for the 
additional period. 

c. Synopsis of the project A short 
summary of pertinent information 
regarding the project shaU be included 
and shall contain the following: 

(1) The name and address of the 
project operator, along with the name 
and telephone number of a contact 
person for the grantee and project 
operator, 

(2) The project locations (cities, 
counties, and States); 

(3) The planned starting and ending 
dates of the project; 

(4) The total amount of National 
Defense Act national reserve funds 
requested; 

(5) The name(8) of the company(ie8) 
from which the affected workers have 
been dislocated; 

(6) The datefs) of employment 
termination and the number of workers 
affected; 

(7) The names of the States, counties, 
and cities in which the affected workers 
reside; 

(8) The total number of participants 
planned: 

(9) The total number of placements 
planned; 

(10) The planned cost per participant; 

(11) The planned cost per entered 
employment; and 

(12) The name, address, and telephone 
number of the signatory official for the 
project operator. 

d. Project Narrative. The project 
narrative shall be a detailed explanation 
containing the following information, 
and shall not exceed 25 pages: 

(1) A description of the need for the 
project and an explanation of how this 
need was determined. The description 
shall include: 

(a) Information that demonstrates that 
the employment losses are the result of 
reductions in DoD expenditures, and 
that there are no prospects for 
reemployment in a similar industry or 
occupation within the commuting area 
in which the workers reside. Specific 


information demonstrating what defense 
reductions occurred or will occur. Such 
information shall include specific 
identification of bases closed, contracts 
terminated, projects canceled, etc. If the 
dislocations are the result of the 
cancellation of a subcontract the 
documentation should identify both the 
subcontract and the prime contract that 
resulted in the cancellation of 
employment. The procedures used to 
make this determination shall be briefly 
described. 

(b) The schedule for layoffs and 
closings. 

(c) (i) The number of affected workers 
likely to participate in the program, 
taking into consideration the total 
number of workers affected bv specific 
occupations, the wage levels for each 
occupation, the number of workers 
eligible to participate, the number likely 
to retire, the number likely to be 
transferred, and the number likely to be 
recalled. Applicants shall certify that 
recall within the next 12 months is 
highly unlikely for these dislocated 
workers. 

(ii) The number of affected workers 
who posses locally transferable skills, 
and who can be expected to find other 
employment with minimal or no 
assistance. 

(iii) Where the layoff has occurred 
more than 4 months prior to the 
submittal of the application, information 
indicating how the applicant determined 
the numl^r of affected workers who 
remain unemployed and in need of 
services, and 

(d) (i) Evidence that the workers to be 
served are aware of and support the 
proposed program operator's 
application. 

(ii) Information on the economic 
conditions for the Statejs) and the 
geographic areafs) to be served as 
documented by the most recent 
unemployment rate for each State and 
area, or the economic and 
unemployment trends in the specific 
industry affected, to illustrate the 
severity of the need for such a project, 
and 

(iii) If the proposed target group 
includes workers dislocated as a result 
of the relocation of a company plant, the 
city and the State to which the plant will 
be relocated shall be provided. 

(2) Existing Resources. The project 
narrative shall explain why these 
dislocated workers cannot be served 
with existing resources, in particular 
State or substate grantee (ITA Title Ill 
formula funds. 

(3) Trade adjustment assistance 
(TAA) for workers under the Trade Act. 
The application shall indicate whether 
an application has been made for TAA 


assistance, and if so. whether 
certification has been given or denied 
for Trade Adjustment Assistance for 
workers. If certification has been issued, 
provided petition number, if available. 

When a target group is certified as 
eligible to receive Trade Adjustment 
Assistance (TAA) including Trade 
Readjustment Allowances (TRA), 
national reserve funds may still be 
needed for those services not allowable 
under TAA Juch as assessment, job 
search assistance including job clubs, 
transportation assistance within the 
commuting area, counseling, child care 
and training that does not meet TAA 
training criteria. In such instances, the 
applicant may request a waiver of the 
requirement that 50 percent of the total 
grant must be expended for Retraining. 
The request should provide an estimate 
of the number of woikers to receive 
TAA-funded training and the cost of 
such training. The coordination 
procedures established to track the 
project participants receiving TAA- 
funded training should also be 
explained. 

(4) Employer/union assistance. The 
project narrative shall explain in detail 
the nature and duration of any 
contractual obligation of. or any 
voluntary arrangements by the 
employer(s) or union(s) to provide 
training-related services to terminated 
employees. When applicable, severance 
pay arrangements shall be addressed. 

(5) Labor market information. The 
project narrative shall contain a detailed 
discussion on available labor market 
data as it relates to the speciRc area in 
which dislocation services will be 
provided. Specific listings of demand 
occupations in the areas where the 
dislocated workers will be trained shall 
be included, as well as an explanation 
of how such occupations were 
identified. The narrative also shall 
contain a certification that the number 
of unemployed workers available for 
employment in the identified demand 
occupations for which retraining is 
planned is insufficient to meet the need. 

(6) Coordination and linkage. 

(a) Governors and substate grantees. 

(i) The application shall include 
evidence that the Governor of each 
State and the appropriate title III 
grantee of each substate area in which a 
project site is proposed have been 
informed of such application and given 
an opportunity to comment on how the 
proposed project would affect workers 
in the State or substate area. 

(ii) Letters from the appropriate 
Governors and substate grantees shall 
be included to document that the 
opportunity was provided for review 
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and comment of the application. Each 
Governor’s letter shall indicate why the 
State has not funded the proposed 
project/subproject for that State as well 
as a description of the funding and 
assistance, if any. it will provide to the 
project/subproject. The substate area 
grantee letter shall indicate why the 
substate grantee is unable to provide 
sufficient services to the proposed 
project/subproject in the substate area, 
as well as a description of the funding 
and assistance, if any, it will provide to 
the project/subproject. 

(b) Private industry council (PIC)/ 
local elected official (LEO), All grant 
applications shall provide evidence that 
the appropriate PICs and LEOs have 
been given the opportunity for review 
and comment 

(c) Labor organizations. All 
applications for dislocated workers 
projects where a substantial number (at 
least 20 percent) of affected workers are 
represented by a labor organizetion(8) 
shall provide documentation of full 
consultation with the appropriate local 
labor organization in the development of 
the project design. Thus, documentation 
is required for each union representing 
at least 20 percent of the affected 
workers. Describe the involvement (if 
any) of organized labor in the 
development and operation of the 
proposed project activities. 

(d) Other (i) Each application shall 
show that the proposed project for 
dislocated workers will coordinate with 
other State and local agencies and 
related programs including, but not 
limited to: 

(aa) DoD Readjustment Program; 

(bb) Veterans* programs (including 
fTPA. Title rV-C) available in the area: 

(cc) Disabled Veterans Outreach 
Program (DVOP) and Local Veteran's 
Employment Representatives (LVER); 

(dd) The Unemployment 
Compensation System; 

(ee) The State Employment Service; 

(ff) The Pell Grant program; 

(gg) Other Federal programs; 

(hh) The Trade Adjustment 
Assistance (TAA) program, if 
applicable; and 

(ii) Other appropriate State and local 
program resources. 

(iii) in those Instances where State 
and other funds, such as vocational 
education, economic development, TAA. 
or special appropriations, are available 
to the project the application shall 
include a brief discussion of the 
activities for which these funds will be 
used and their relationship to the 
national reserve funds requested, taking 
into consideration section 141(b) of 
ITPA. 


(7) Description of services. All 
applications shall include the 
description of services to be provided: 

(a) Intake and eligibility 
determination. Describe the procedures 
to recruit and ensure the eligibility of 
each participant Indicate what entity 
shall be accountable for eligibility 
determination. 

(b) Basic readjustment services. 
Describe how assessment, job search 
assistance, counseling, job development 
and placement services and any other 
activities will be coordinated with 
retraining activities (assessment 
procedures shall include the capability 
to determine if a participant’s reading 
skills are below the 8th grade level). See 
JTPA section 314(c), 29 U.S.C. 1661c(c). 

(c) Retraining services. Describe the 
retraining to be provided, including the 
types and lengths of retraining for 
various occupations or occupational 
areas, and the likely providers of both 
on-the-job and classroom skill training. 

Note: Funds provided to DOL by OoD for 
DCA programs shall not be provided to 
substitute for such activities as the 
employer's traditional training responsibility 
associated with product model changes, the 
introduction of new products, general 
employee upgrading, and other such changes. 
See JTPA section 314(d). 29 VS.C. 1061c(d). 

(dj Participant supportive services. 
Discuss which services will be provided 
and how they will be coordinated with 
training activities, Including needs- 
related payments. See JTPA Section 
314(e), 29 U.S.C. 1661c(e). 

(8) Implementation plan. The 
following information regarding 
implementation plans shall be included. 

(aj A schedule for the implementation 
of program activities upon receipt of 
funds and a discussion of initial actions 
taken to support implementatioxi. 
Enroliment of participants normally 
should occur no later than 90 days 
following the grant officer's 
authorization to incur costs against the 
funds awarded. If such a time schedule 
cannot be met or is inappropriate, an 
explanation of the implementation 
schedule provided shall be included, 
and 

(b) Projected quarterly 
implementation data showing the 
following projected cumulative data for 
the overall project and for each 
subproject site: 

(i) Bailments for each major activity: 
assessment, job search assistance, 
classroom training, occupational skills 
training, on-the-job training and other 
training; 

(ii) Total terminations; 

(iii) Number of participants entering 
enjoyment from each activity: and 

(iv) Expenditures. 


(9) Planned outcomes. The application 
shall include project data showing the 
projected overall: 

(a) Cost per participant; 

(b) Cost p)er entered employment; 

(c) Entered employment rate; and 

(d) Average wage rate at entered 
employment. 

(10) Financial and management 
capability. Except where the actual 
project operator will be the State or the 
substate grantee, the application shall 
include a two-page or less description of 
the fiscal and management capabilities 
of the prospective project operator, 
including how the prospective project 
operator (or the division which will have 
responsibility for this project) is or will 
be organized. The description shall 
include information demonstrating: 

(a) Current or previous relevant 
experience in providing services to 
dislocated workers or in administering 
training and employment programs; and 

(b) capability of the project 
operator to maintain and report as 
necessary required Rscal and 
management information. 

(11) Detailed line item budget (a) 
Costs for each item shall be allocated 
under the following cost categories: 
Administration, Basic Readjustment 
Services. Retraining, and Supportive 
Services including needs-related 
payments as classifi^ in 20 CFR 631.13. 

(i) The budget shall provide 
information by both cost categories as 
discussed below and by line-item. The 
suggested format in plate V is 
recommended for utilization and 
explanation of the budget and budget 
narrative. 

(ii) Any costs that are subcontracted 
shall be so noted by the name of the 
contractor, and activity or function to be 
performed. Staffing costs shall be 
specifically identified. Training costs for 
off-the-eheif catalogue prices or which 
meet the requirements for acceptable 
fixed-unit price, performance based 
contracts as published in the Federal 
Register at 54 FR 10459 (March 13.1989) 
shall be identified. Administrative costs 
prorated as required by 20 CFR 
629.^e)(2) shall be identified. 

(iii) For a pass through project, where 
the S^te is not the project operator, the 
State may reserve 1 and percent 
(.015) of die total grant award or $15,000, 
whichever is less, for costs associated 
with the administration of the grant such 
as contract negotiation, reporting 
activities and project oversight This 
cost is to be c^rged to the 
Administration cost category. A State 
requesting administrative costs that 
exceed the maximum set aside must 
provide a justification including the 







30564 


Federal Register / Vol. 57, No. 132 / Thursday. July 9, 1992 / Notices 


projected person-hours and functions to 
be performed. 


Plate V.—Budget 



Administration 

Basic 

readjustment 

Retraining 

Supportive 

services 

Total 

<1) Staff Salaries____.. .. 

X 

X 

X 


X 

Frioge Benefits (Attach supplement/ narrative, listing and explaining each 

X 

X 

X 


X 

position, function, annual salary, no. of months charged to grant, time 






charged to grant). 






(2) Staff Travel......... 

X 

X 

X 


X 

(3) Communications.......—... 

X 

X 

X 


X 

(4) Facilfties.......—. 

X 

X 

X 


X 

• Rent .-.. . 

X 

X 

X 


X 

• Matmenance....... 

X 

X 

X 


X 

• Utilities.. .......... 

X 

X 

X 


X 

(5) Consumable Office Supplies...._____;___ 

X 

X 



X 

(6) Consumable Instructional Materials.....______.... 


X 

X 


X 

(7) EquIpmerX...... .... 

X 

X 

X 


X 

• Lease...... 

X 

X 

X 


X 

• Purchase--—...—...— 

X 

X 

X 


X 

(Attach supplement/narrative. listing and explaining each item leased arxt/or 






purchased $500 or over) 






(8) Relocation (Section 314)......... 


X 

X 


X 

(9) Subcontracts 






• Tuition......... 



X 


X 

• OJT wages.. ... ...... 



X 


X 

• Fixed Unit Price 20 CFR 629.38(eM2)-- 





X 

• Aud«.----- 

X 





• Other (identify)..................— 

X 

X 

X 


X 

(10) Supportive Servi^...... 




X 

X 

• Needs Related payments...... 




X 


• Child Care.... . .... 




X 


• Transportation...... 




X 


^ Ottw.... 




X 


(11) Other (Identify)________ 

X 

X 

X 


X 

(12) Totals.—... 

X 

X 

X 


X 


fnsinjctions: AM spaces marked with an "X” must be completed, if show an Observe parenthetical notes cited above a/xf attach a budget 
supplement/narrative to explain basis for each Hr>e item. Information should make clear how line item costs were calculated, classified arxl allocated, especially how 
staff positions are assigned and justified. 


(b) Depending on the nature of the 
project and the identity of the grantee, 
an applicant may submit a budget that 
requests a deviation from the ]TPA cost 
limitations. An explanation for the need 
for this deviation shall be provided. The 
Secretary shall decide, in the grant 
award, whether and to what extent any 
deviation from the statutory cost 
limitations as applied to formula funds 
shall be allowed. 

(c) Where national reserve funds will 
be combined with funds from other 
sources, e.g., other defense funds, 
employer or union training funds, State 
formula-allotted funds, State vocational 
education or economic development 
funds, the budget shall indicate for each 
line item the total cost and the amount 
to be funded from the national reserve 
account and the other funding source(s). 

(d) No direct costs shall be charged 
for any activity that is included in the 
indirect cost line item. 

(e) Emergency application (l)(a) 
Applications for emergency funding 
consideration shall be submitted only to 
address situations where: 

(b) The dislocations occur under 
circumstances which do not provide a 


reasonable period of time to develop a 
full proposal; that is a sudden and 
unexpected event; 

(c) The number of dislocated workers 
who meet the eligibility criteria is such 
that both the JTPA title III substate 
grantee and the State are unable to 
respond to the dislocation with existing 
resources; and 

(d) The workers did not receive a 60- 
day notice under the Worker 
Adjustment and Retraining Notification 
Act in advance of the layc^. 

(2)(a] Emergency proposals shall be 
considered under a two-step process. 
The first step shall be an initial proposal 
request which shall contain limited key 
information. The second step, which will 
be necessary only where there is a 
decision made by the Secretary to 
approve the initial request, shall be the 
fully documented proposal. An applicant 
may also, if it so wishes, submit a fully 
documented proposal where the 
Secretary determines not to approve an 
initial emergency proposal. 

(b) The applicant's initial proposal 
request shall not exceed two pages (plus 
the transmittal letter and the assurances 
and certifications). This initial request 


may be submitted by FAX. An original 
signed request must also be submitted, 
and must be on file in the Department 
before any funds shall be released. The 
initial request shall contain: 

(i) An explanation of the 
circumstances justifying the proposal to 
be submitted as an emergency request; 

(ii) The areas to be served by the 
grant; 

(iii) A brief assessment of the need, 
including the procedures used to 
determine that there are limited 
prospects for reemployment in a similar 
industry or occupation within the 
commuting area in which the affected 
workers reside; 

(iv) An estimate of the number of 
individuals impacted by the emergency 
who meet the eligibility criteria under 
this subpart; 

(v) An estimate of the number of 
individuals to be served by the grant; 

(vi) The amount of funds being 
requested; 

(vii) A brief summary of the activities 
to be conducted; 

(viii) A statement that demonstrates 
the employment lo.sses are the result of 
reductions in DoD expenditures, and 
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that there are no prospects for 
reemployment in a similar industry or 
occupation within the oonunuting area 
in which the worker resides. Specific 
information demonstrating what defense 
reduction(s) occurred shall be provided 
(see S.(d)(l)(a) above); and 

(ix) The assurances and certifications 
specified in section 4 . 

(3) A full proposal shall be submitted 
where the Grant Officer approves an 
initial proposal request. The full 
proposal shall be submitted in 
accordance with the requirements 
contained in the award letter responding 
to the initial proposal request and the 
procedures and requirements contained 
in Section 5. (a), (bj. (c) and (d) above. 
The full proposal shall be reviewed 
following established procedures for the 
selection* review and approval of 
discretionary grant applications as 
contained in Scions 6.7 and 8. 

(4) (a) If a decision is made to fund a 
proposal, an amount, not to exceed one- 
third of the request, shall immediately 
be made available to commence 
operations allowable under the Act. 
regulations, the requirements and 
instructions contained in this document, 
and the grant officer approval letter, and 

(b) Once the fully documented 
proposal has been reviewed, the 
Department shall determine how much, 
if any, additional funds to provide. The 
final amount provided, when combined 
with the initial amount awarded, shall 
not exceed the total initial request. 

6. Selection Criteria 

These criteria shall be used to 
determine the acceptability of the fully 
documented proposal and the final 
award amount for any already approved 
emergency award. These criteria shall 
also be used to determine whether 
awards shall be made in all other cases. 

(a) Overall criteria. Grant applicants 
for funds under this subpart shall be 
evaluated and selected for funding 
where DoD has concurred that the 
dislocated workers to be served by the 
program described in the application, as 
documented by the information required 
in 5.(d)(l)(a), shall be or were dislocated 
as a result of DoD expenditure 
reductions and based on the extent to 
which the proposed project: 

(1) Demonstrates &at the proposal 
meets the requirements for diis catecory; 

(2) Demonstrates that the proposal 
meets the purposes of the Act and the 
regulations; 

(3) Will encourage an effective 
response to the dislocations; 

(4) Promotes an effective use of funds; 
and 

(5) Provides all information as 
required for a proposal. 


(b) Specific criteria. The following 
specific criteria shall apply to the 
evaluation of applications and selection 
of grantees for DCA dislocated worker 
projects; 

(1) Priority area. The Secretary shall 
determine whether this application will 
serve eligible dislocated workers in a 
priority area of service as defined by 
section l.d. 

(2) Severity of need. The Secretary 
shall consider the severity of the 
circumstances and need, as described in 
the grant application (e.g.. the 
immediacy of the schedule for layoff(8) 
and plant closing(s), the number of 
individuals affected and the local and 
State unemployment rates compared to 
the national rates). 

(3) Tai^tgroup. The Secretary shall 
consider the concentration of the 
eligible individuals in a specific 
occupation(s). plantfs). or geographic 
area(s). The Secretary shall consider the 
extent to which the project is focused on 
the affected subpopulation actually 
requiring retraining services in order to 
remain in the labor force, as shown by 
an analysis of the characteristics of the 
affected workers. The requirements of 
this paragraph shall be a major factor in 
determining the responsiveness of a 
proposal. 

(4) Coordination and linkages: 
utilization of resources. The Secretary 
shall consider the extent to which the 
applicant has demonstrated that the 
project will be integrated with other 
existing program and community 
resources, including Defense 
Adjustment programs. State/substate 
JTPA Title III formula-funded activities 
other JTPA programs where appropriate, 
welfare programs, and the Trade 
Adjustment Assistance program, where 
appropriate. 

(5) Services. The Secretary shall 
consider the services to be provided and 
the service mix. including the degree to 
which the services appear to meet the 
needs of the target population; and the 
extent to which speciHc occupations are 
identified for retraining and placement. 
The applicant shall demonstrate that 
demand exists for workers to be served 
by the project, as well as the degree to 
which a proposal provides for retraining 
in specific occupations, either in an on- 
the-job or in a classroom setting or both. 
This demonstration shall be a major 
factor in determining whether to fund 
the application. 

(8) Management capability. The 
application shall contain assurance of 
the project operator's fiscal and program 
management capabilities to administer 
the proposed project. The Secretary 
shall consider the project operator's 
demonstrated ability to begin program 


operations expeditiously in making a 
funding decision. 

(7) Cost effectiveness. The Secretary 
shall consider the cost efiectiveness of 
the project, e.g., cost per participant, 
cost per placement, and cost per activity 
in relation to services provided and the 
outcomes projected including expected 
wage levels; the level of funding 
designated for client services as 
opposed to staff support and 
administration; the proportion of staff 
costs to those costs directly attributable 
to client services such as tuition, and 
tools. The Secretary shall also consider 
whether costs are necessary and 
reasonable. The cost effectiveness of the 
project shall be a major factor in 
determining whether to fund the 
application. 

(8) Other considerations. The 
Secretary shall consider the overall 
effectiveness and efficiency of the 
proposal itself as compared to other 
proposals received. 

(9) The Secretaiy shall consider 
written comments regarding the 
application submitted by the Governor 
or other interested parties. 

(10) The Secretaiy shall consider the 
comments of DoD as to whether this 
application shall serve eligible workers 
dislocated as a result of reductions in 
Defense procurements and base 
closings. 

7. Application Review 

(a) An application shall be reviewed 
and approved or rejected based upon 
overall responsiveness of the 
application's content and the 
application of the selection criteria, 
taking into consideration the extent to 
which funds are available. 

(b) Applications shall be rejected 
when: 

(1) The application proposes to assist 
workers who were not dislocated as a 
result of reductions in defense spending 
or military base closings; (DoD 
comments shall be used for this 
determination) (Projects not considered 
for funding for this subcategory for this 
reason shall be automatically 
considered for funding with regular Title 
III discretionary funds); 

(2) The application does not meet the 
standards established by these 
requirements; 

(3) Other available applications 
appear to be more effective in achieving 
the goals of this category; 

(4) The information required is not 
provided in sufficient detail to permit 
adequate assessment of the proposal; 

(5) The information regarding why the 
State and substate grantee were unable 








30566 


Federal Register / VoL 57, No. 132 / Thursday, July 9. 1992 / Notices 


to fund the proposed project is not 
provided or is unsatisfactory, or 

(6) The application is not consistent 
with statutory and/or regulatory 
requirements. 

8. Approval 

(a) In the case of an award to a State 
or to an existing State JTPA substate 
area grantee, the Grant Officer shall 
issue an award letter and Notice of 
Obligation (NOO) pursuant to the 
Secretary/Govemor Agreement. For 
others, an appropriate grant document 
shall be executed by the appropriate 
Department of Labor Grant Officer and 
the grant applicant's official signatory. 

(b) The Act, JTPA regulations, these 
requirements, the grant award letter/ 
agreement, assurances, grant 
application and any approved 
amendments thereto, and the approval 
by the Grant Officer in writing shall 
govern the operation of the project. 

(c) The effective date for the use of the 
funds shall be the date of the grant 
award letter or grant agreement 
authorizing costs to be incurred against 
the funds awarded. No costs may be 
incurred against awarded funds prior to 
such date. The authority to incur costs 
immediately is given, in most cases, to 
permit the most timely response to the 
needs of the newly dislocated worker. 
Where authority to immediately incur 
costs is not provided, specific 
instructions will be included in the 
Grant Officer's award letter regarding 
the actions needed in order to obtain 
authority to incur costs. 

Signed at Washington, DC, this 23rd day of 
June, 1992. 

Roberts T. fooes. 

Assistant Secretary for Employment and 
Training. 

Appendix A Certification Regarding Drug- 
Free Workplace Requirements 

A The grantee certifies that it will or will 
continue to provide a drug-free workplace by. 

(a) Publishing a statement notifying 
employees that the unlawful manufacture, 
distribution, dispensing, possession, or use of 
a controlled substance is prohibited in the 
grantee's workplace and specifying the 
actions that will be taken against employees 
for violation of such prohibition; 

(b) Establishing an ongoing drug-free 
awareness program to inform employees 
about— 

(1) The dangers of drug abuse in the 
workplace; 

(2) The grantee's policy of maintaining a 
dr^-free workplace; 

(3) Any available drug counseling, 
rehabilitation, and employee assistance 
programs; and 

(4) The penalties that may be imposed 
upon employees for drug abuse violations 
occurring in the workplace; 


(c) Making it a requirement that each 
employee to be engaged in the performance 
of the grant be given a copy of the statement 
required by paragraph (a); 

(d) Notifying the employee in the statement 
required by paragraph (a) that, as a condition 
of employment under the grant, the employee 
will— 

(1) Abide by the terms of the statement; 
and 

(2) Notify the employer in writing of his or 
her conviction for a violation of a criminal 
drug statute occurring in the workplace no 
later than five calendar days after such 
conviction; 

(e) Notifying the agency in writing, within 
ten calendar days after receiving notice 
under subparagraph (d)(2) from an employee 
or otherwise receiving actual notice of such 
conviction. Employers of convicted 
employees must provide notice, including 
position title, to every grant officer or other 
designee on whose grant activity the 
convicted employee was working, unless the 
Federal agency has designated a central point 
for the receipt of such notices. Notice shall 
include the identification number(s) of each 
affected grant; 

(0 Takhig one of the following actions, 
within 30 calendar days of receiving notice 
under subparagraph (d)(2). with respect to 
any employee who is so convicted— 

(1) Taking appropriate personnel action 
against such an employee, up to and 
including termination, consistent with the 
requirements of the Rehabilitation Act of 
1973, as amended; or 

(2) Requiring such employee to participate 
satisfactorily in a drug abuse assistance or 
rehabilitation program approved for such 
purposes by a Federal. State, or local health, 
law enforcement, or other appropriate 
agency; 

(g) Making a good faith effort to continue to 
maintain a drug-free workplace through 
implementation of paragraphs (a), (b), (c). (d), 
(e) and (f). 

B. The grantee may insert in the space 
provided below the site8(s) for the 
performance of work done in connection with 
the specific grant 

Wace of Performance (Street address, dly. 
county, state, zip code); 


Check [ ] if there are workplaces on file 
that are not identified here. 


Name of Applicant OrganizationQOZ 


Name and Title of Authorized Signatory 


Signature 


Date 


Appendix B 

Certification Regarding Debarment, 
Suspension, and other Responsibility Matters 
Primary Covered Transactions 

This certification is required by the 
regulations implementing Executive Order 
12549, Debarment and Suspension, 29 CFR 
part 98, $ 98.510, Participants' 
responsibilities. 

(Before signing certification, read attached 
instructions which are in integral part of the 
certificatjon) 

(1) The prospective primary participant 
certifies to the best of its knowledge and 
belief, that it and its principals: 

(a) Are not presently debarred, suspended, 
proposed for debarment, declared ineligible, 
or voluntarily excluded from covered 
transactions by any Federal department or 
agency; 

(b) Have not within a three-year period 
preening this proposal been convicted of or 
had a civil judgment rendered against them 
for commission of fraud or a criminal offense 
in connection with obtaining, attempting to 
obtain, or performing a public (Federal, State, 
or local) transaction or contract under a 
public transaction; violation of Federal or 
State antitrust statutes or commission of 
embezzlement, theft, forgery, bribery, 
falsification or destruction of records, making 
false statements, or receiving stolen property; 

(c) Are not presently indicted for or 
otherwise criminally or civilly charged by a 
government entity (Federal. State, or local) 
with commission of any of the offenses 
enumerated in paragraph (l)(b) of this 
certification; and 

(dj Have not within a three-year period 
preceding this application/proposal had one 
or more public transactions (Federal, State, or 
local) terminated for cause or default. 

(2) Where the prospective primary 
participant is unable to certify to any of the 
statements in this certification, such 
prospective participant shall attach an 
explanation to this proposal. 


Name of Applicant Organization 


Name and Title of Authorized Signatory 


Signature 

Date - 

Appendix C 

Certification Regarding Lobbying 

Certificatioo for Contracts, Grants, Loans and 
Cooperative Agreements 

The undersigned certifies, to the best of his 
or her knowledge and belief, that: 

(1) No Federal appropriated fimds have 
been paid or will be paid, by or on behalf of 
the undersigned, to any person for influencing 
or attempting to influence an officer or 
employee of an agency, a Member of 
Congress, an ofticer or employee of Congress, 
or an employee of a Member of Congress in 
connection with the awarding of any Federal 
contract, the making of any Federal grant, the 
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making of any Federal loan, Ihe entering into 
of any cooperative agreement, and the 
extension, continuation, renewal, 
amendment, or modification of any Federal 
contract grant local or cooperative 
agreement. 

(2) If any funds other than Federal 
appropriated funds have been paid or will be 
paid to any person for influencing or , 
attempting to influence an officer or 
employee of any agency, a Member of 
Congress, an officer or employee of Congress, 
or an employee of a Memt^r of Congress in 
connection with this Federal contract grant 
loan, or cooperative agreement, the 
undersigned shall complete and submit 
StandaH Form-LLL-A, **Di8closure Form to 
Report Lobbying.** in accordance with its 
instructions. 

(3) The undersigned shall require that the 
language of this certification be included in 
the award documents for all subawards at all 
tiers (including subcontracts, subgrants and 
contracts under grants, loans, and 
cooperative agreements) and that all 
subrecipients shall certify and disclose 
accordingly. 

This certification is a material 
representation of fact upon which reliance 
was placed when this transaction was made 
or entered into. Submission of this 
certification is a prerequisite for making or 
entering into this transaction imposed by 
section 1352. title 31, U.S. Code. Any person 
who fails to file the required certification 
shall be subject to a civil penalty of not less 
than $10,000 and not more than $100,000 for 
each such failure. 


Name of Applicant Organization 


Name and Title of Authorized Signatory 


Signature 


Date 

Note: In these Instances. *'All** in the Final 
Rule is expected to be clarified to show that 
it applies to covered contract/grant 
transactions over $100,000 (per 0MB). 

Appendix D 
SF424-B 

Assurances—Non-Construction Programs 

Note: Certain of these assurances not be 
applicable to your project or program. If you 
have questions, please contact the awarding 
agency. Further, certain Federal awarding 
agencies may require applicants to certify to 
additional assurances. If such is the case, you 
will be notified. As the duly authorized 
representative of the applicant I certify that 
the applicant: 

1. Has the legal authority to apply for 
Federal assistance, and the institutional, 
managerial and financial capability 
(including funds sufficient to pay the non- 
Federal share of project costs) to ensure 
proper planning, management and completion 
of the project described in this application. 

2, Will give the awarding agency, the 
Comptroller General of the United States. 


and if appropriate, the State, through any 
authorize representative, access to and the 
right to examine all records, books, papers, or 
documents related to the award; and will 
establish a proper accounting system in 
accordance with generally accepted 
accounting standards or agency directives. 

3. Will establish safeguards to prohibit 
employees from using their positions for a 
purpose that constitutes or presents the 
appearance of personal or organizational 
conflict of interest, personal gain. 

4. Will initiate and complete the work 
within the applicable timeframe after receipt 
of approval of the awarding agency. 

5. Will comply with the Intergovernmental 
Personnel Act of 1970 (42 U.S.G 472S-4763) 
relating to prescribed standards for merit 
systems for programs funded under one of the 
nineteen statutes or regulations specified in 
appendix A of OPM’s Standards for a Merit 
System of Personnel Administration (5 CFR 
part 900, subpart F). 

6. Will comply with all Federal statutes 
relating to nondiscrimination. These include 
but are not limited to: (a) Title VI of the Civil 
Rights Act of 1964 (Pub. L 8ft-352) which 
prohibits discrimination on the basis of race, 
color national origin; (b) Title IX of the 
Education Amendments of 1972. as amended 
(20 U.S.G Sections 1681-1683. and 1685-1686). 
which prohibits discrimination on the basis of 
sex; (c) Section 504 of the Rehabilitation Act 
of 1973. as amended (29 U.S.C 794). which 
prohibits discrimination on the basis of 
handicaps; (d) the Age Discrimination Act of 
1975, as amended (42 U.S.C 6101-6107). 
which prohibits discrimination on the basis of 
age; (e) the Drug Abuse Oflioe and Treatment 
Act of 1972 (Pub. L 92-255). as amended, 
relating to nondiscrimination on the basis of 
drug abuse; (f) the Comprehensive Alcohol 
Abuse and Alcoholism Prevention, Treatment 
and Rehabilitation Act of 1970 (Pub. L 91- 
616). as amended, relating to 
nondiscrimination on the basis of alcohol 
abuse or alcoholism; (g) Sections 523 and 527 
of the Public Health ^rvice Act of 1912 (42 
U.S.C. 290 dd-3 and 290 ee-3), as amended, 
relating to confidentiality of alcohol and drug 
abuse patient records; (h) Title VIII of the 
Civil Rights Act of 1968 (42 U.S.C 36-01 et 
seq.). as amended, relating to 
nondiscrimination in the sale, rental or 
financing of housing; (i) any other 
nondiscrimination provisions in the specific 
statute(8) under which application for Federal 
assistance is being made; and (j) the 
requirements of any other nondiscrimination 
statute(s) which may apply to the application. 

7. Will comply, or has already complied, 
with the requirements of Title 11 and 111 of the 
Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 1970 
(Pub. L 91-646) which provide for fair and 
equitable treatment of persons displaced or 
whose property is acquired as a result of 
Federal or federally assisted programs. These 
requirements apply to all interests in real 
property acquired for project purposes 
regardless of Federal participation in 
puixdiases. 

8. Will comply with the provisions of the 
Hatch Act (5 U.S.C. 1501-1508 and 7324-7328) 
which limit the political activities of 
employees whose principal employment 


activities are funded in whole or in part with 
Federal funds. 

9. Will comply, as applicable, with the 
provisions of the Davis-Bacon Act (40 U.S.C. 
276a to 278a-7). the Copeland Act (40 U.S.C. 
276c and 18 U.S.C 874), and the Contract 
Work Hours and Safety Standards Act (40 
U.S.C. 327-333), regarding labor standards for 
federally assisted construction 
subagreements. 

10. Will comply, if applicable, with flood 
insurance purchase requirements of section 
102(a) of the Flood Disaster Protection Act of 
1973 (Pub. L 93-234) which requires 
recipients in a special flood hazard area to 
participate in the program and to purchase 
flood insurance if the total cost of insurable 
construction and acquisition is $10,000 or 
more. 

11. Will comply with environmental 
standards which may be prescribed pursuant 
to the following: (a) Institution of 
environmental quality control measures 
under the national Environmental Policy Act 
of 1969 (Pub. L 91-190) and Executive Order 
(EO) 11514; (b) notification of violating 
facilities pursuant to EO 11738; (c) protection 
of wetlands pursuant to EO 11990; (d) 
evaluation of flood hazards in floodplains in 
accordance with EO 11988; (e) assurance of 
project consistency with the approved State 
management program developed under the 
coastal Zone Management Act of 1972 (16 
U.S.C 1451 et seg.); (f) conformity of Federal 
actions to State (Clear Air) Implementation 
Plans under section 176(c) of the Clear Air 
Act of 1955. as amended (42 U.S.C. 7401 et 
seq.); (g) protection of underground sources of 
drinking water under the Safe Drinking 
Water Act of 1974, as amended. (Pub. L 93- 
523); and (h) protection of endangered sp>ecies 
under the Endangered Species Act of 1973, as 
amended. (Pub. L 93-205) 

12. Will comply ivith the Wild and Scenic 
Rivers Act of 1968 (16 U.S.C. 1271 et aeq.) 
related to protecting components or potential 
components of the national wild and scenic 
rivers system. 

13. Will assist the awarding agency in 
assuring compliance with section 106 of the 
National Historic Preservation Act of 1966, as 
amended (16 U.S.C. 470). EO 11593 
(identification and protection of historic 
properties), and the Archaeological and 
Historic Preservation Act of 1974 (16 U.S.C. 
469a-l etseq.) 

14. Will comply with Public Law 93-348 
regarding the protection of human subjects 
involved in research, development, and 
related activities supported by this award of 
assistance. 

15. Will comply with the Laboratory 
Animal Welfare Act of 1966 (Pub. L 89-544, 
as amended. 7 U.S.C 2131 et seq.) pertaining 
to the care, handling, and treatment of warm 
blooded animals held for research, teaching, 
or other activities supported by this award of 
assistance. 

16. Will comply with the Lead-Based Paint 
Poisoning Prevention Act (42 U.S.C. 4601 et 
seq.) which prohibits the use of lead based 
paint in construction or rehabilitation of 
residence structures. 
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17. Will cause to be performed the required - 

financial and compliance audits in Signature of Authorized Certilyiiig Official 

accordance with Um Singie Audit Act of 1984. 

18. Will comply with all applicable - 

requirements of all other Federal lawa« Title 

executive orders, rtgulalions and policies 

governing this program. - 


Applicant Organiaalioa 


Date Sttbou tied 

[FR Doc. 92-15457 FiTed 7-6-92; 8:45 amj 
BfLUMQ coon 46.ia>3(Hi 
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Thursday 
July 9, 1992 


Part 





Department of the 
Interior 

Bureau of Indian Affairs 

Resolution Amending the Southern Ute 
Tribal Liquor Code; Notice 
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DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

Resolution Amending the Southern 
Ute Tribal Liquor Code 

June 15,1992. 

AGENCY: Bureau of Indian Affairs, 

Interior. 

action: Notice. 

SUMMARY: This notice is published in 
accordance with authority delegated by 
the Secretary of the Interior to the 
Assistant Secretary—Indian Affairs by 
209 DM 8. and in accordance with the 
Act of August 15.1953, 67 Stat. 586,18 
U.S.C. 1161.1 certify that Resolution No. 
88-103. amending the Southern Ute 
Indian Tribal Liquor Ordinance, was 
duly adopted by the Southern Ute Tribal 
Council on July 27.1988. The Ordinance 
provides for the regulation of the sale, 
possession, consumption, distribution 
and manufacture of liquor in the area of 
Indian Country under the jurisdiction of 
the Southern Ute Tribe. Colorado and 
amends the previous Southern Ute 
Tribal Liquor Ordinance which was 
published in the Federal Register on 
January 28.1970.35 FR1118. 
dates: This Ordinance is effective as of 
July 9.1992. 

FOR FURTHER INFORMATION CONTACT:* 

Branch of Judicial Services, Division of 
Tribal Government Services, 1849 C 
Street. NW„ MS 2612-MIB, Washington. 
DC 20240-4001; telephone (202) 206- 
4400, (FTS) 268-4400. 

SUPPLEMENTARY INFORMATION: The 
Ordinance reads as follows: The 
Southern Ute Indian Tribal Council 
declares that it is in the beat interest of 
the Southern Ute Indian Tribe that 
alcoholic beverages and fermented malt 
beverages ahail 1 m sold within the 
exterior boundaries of the Southern Ute 
Indian Reservation only by persons 
licensed as provided in Title XVI. The 
Tribal Council further declares that it is 
lawful to sell alcoholic beverages and 
fermented malt beverages within the 
exterior boundaries of the Southern Ute 
Indian Reservation subject to the 
provisions of this Title. This title shall 
be deemed an exercise of the police 
powers of the Southern Ute Indian 
Tribal Council for the protection of the 
peace, safety, property, health and 
general welfare of the Southern Ute 
Indian Tribe. 

Section 2. Definitions 

As used in this title, unless the 
context otherwise requires: 

A. “Adult** means a person lawfully 
permitted to purchase alcoholic 
beverages or alcoholic liquors. 


B. **Alcoholic beverages** or “alcoholic 
liquors** means malt, vinous, or 
spirituous liquors. 

C. ‘‘Fermented malt beverage** means 
any beverage obtained by the 
fermentation of any infusion or 
decoction of barley, malt, hops* or any 
similar product or any combination 
thereof in water containing not less than 
one*half of one percent and not more 
that three and two-tenths percent 
alcohol by weight. 

D. “Hotel** means any establishment 
with five or more sleeping rooms for the 
accommodation of guests and having 
restaurant facilities. 

E. “License** means to grant a licensee 
to sell alcoholic beverages as provided 
by this title. 

F. “Licensed premises** means the 
premises specified in an appheation for 
a license under this title which are 
owned or in possession of the licensee 
within which such licensee is authorized 
to sell, dispense, or serve alcoholic 
beverages in accordance with the 
provisions of this title. 

G. “Location** means a particalar 
parcel of land that may be identified by 
an address or by other descriptive 
means. 

H. “Malt liquora“ includes beer and 
shall be construed to mean any 
beverage obtained by the alcoholic 
fermentation of any infusion or 
decoction of barley, malt, hops, or any 
other similar product, or any 
combinaboR thereof in water containiiig 
more than three and two-tenths percent 
of alcohol by weight. 

L “MeaT* means a quantity of food of 
such nature as ordinarily consumed by 
an individual at regular intervals for the 
purpose of sustenance in any facility 
wh^e meals are regularly served at 
tables or lunch counters, or in any guest 
room of a hotel where the guest has 
meals served. 

J. ‘‘Neighborhood’* means that 
geographic area determined at the 
discretion of the Tribal Council to be 
affected by a license as proposed to be 
issued under this Title. 

K. (1) “Optional premises** means: 

(a) The premises specified in an 
application for a hotel and restaurant 
license under this title with related 
outdoor sports and recreational sports 
and recreational facilities for guests or 
the general public located on or 
adjacent to the hotel or restaurant 
within which such licensee is authorized 
to sell or serve alcoholic beverages in 
accordance with the provisions of this 
title and at the discretion of the Tribal 
Council; or 

[b) The premises specified in an 
application for an optional premises 


bcense located on an applicants 
outdoor sports and recreational facility. 

(2) For purposes of subsection (K), 
**oatdoor sports and recreational facility 
means a facility which charges a fee for 
the use of such facility. 

L “Person** means a natural person, 
partnership, association, company, 
corporation, or organization or a 
manager, agent, servant, officer, or 
employee of any of them. 

M. “Premises'* means a distinct and 
definite location which may include a 
building, a part of a building, a room, or 
any other definite contiguous area. 

N. ‘‘Restaurant** means an 
esiabliahment which is not a hotel as 
defined in subsection (D) of this section, 
provided with special space, sanitary 
kitchen and dining room equipment, and 
persons to prepare, cook, and serve 
meals, where, in consideration of 
payment, meals, drinks, tobaccos, and 
candies are furnished to guests and in 
which nothing is sold excepting food, 
drinks, tobaccos and candies. Any 
establishment connected with any 
business wherein any business is 
conducted, excepting the sale of food, 
drinks, tobaccos, candies, or hotel 
business, is declared not to be a 
restaurant. Nothing in this subsection 
(N) shall be construed to prohibit the 
use in a restaurant of orchestras, 
singers, floor shows, coin-operated 
music machines, and amusement 
devices which pay nothing of value and 
cannot by adjustment be made to pay 
anything of value or other forms of 
entertainment commonly provided in 
restaurants. 

O. “Retail liquor store** means an 
establishment engaged only in the sale 
of malt, vinous, and spirituous liquors 
and soft drinks and mixers, all in sealed 
containers for consumption off the 
premises, and in the sale of tobaccos, 
tobacco products, smokers* supplies, 
and nonfood items related to the 
consumption of such beverages. 

P. ‘‘Sealed containers*' means any 
container or receptacle used for holding 
liquor, which container or receptacle is 
corked or sealed with any stub, stopper, 
or cap. 

Q. “SeD” or “sale” means any of the 
£olk)wing: To exchange, barter, or traffic 
in; to solicit or receive an order for 
except through a licensee licensed under 
this title; to keep or expose for sale; to 
serve with meals; to deliver for value or 
in any way other than gratuitously; to 
peddle or to possess with intent to sell; 
to possess or transport in contravention 
of this title; to traffic in for any 
conaideration promised or obtained, 
directly or indirectly. 
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R. ''Spirituous liquors" means any 
alcohohc beverage obtained by 
distillation, mix^ with water and other 
substances in solution, and includes 
among other things brandy, nun. 
whiskey, gin. and every liquid or solid, 
patented or not. containing at least one' 
half of one percent alcohol Any liquid 
or solid containing beer or wine in 
combination with any other liquor shall 
not be construed to malt or vinous 
but shall be construed to be spirituous 
liquor. 

S. "Tavern" means an establishment 
serving malt, vinous, and spirituous 
liquors in which the principal business 
is the sale of such beverages at retail for 
consumption on the premises and where 
sandwiches and light snacks are 
available for consumption on the 
premises. 

T. "Tribal Council" means the Tribal 
Council of the Southern Ute Indian Tribe 
or such Tribal Councirs delegate. 

U. '^Vinous liquors" means wine and 
fortified wines which contain not less 
than one-half of one percent and not 
more than twenty-one percent of alcohol 
by volume and shall be construed to 
mean alcoholic beverage obtained by 
the fermentation of the natural sugar 
contents of fruits or other agricultural 
products containing sugar. 

Sectkui 3. licensing Authority of 
Southern UTE Indian Tribal Council 

A. For the purpose of regulating and 
controlling the licensing of the 
distribution and sale of alcoholic 
beverages and fermented malt 
beverages, the Tribal Council shall be 
empowered to: 

(1) Grant or refuse licenses for the 
sale of alcoholic beverages and 
fermented malt beverages, as provided 
by this title, and auspe^ or revoke such 
licenses upon a violation of this title or 
any other rule or regulation adopted 
pursuant to this title; 

(2) Make such generai rules and 
regulations and special rulings and 
findings as are neoessary for the proper 
regulation and control of the distribution 
and sale of alcoholic beverages and 
fermented malt beverages and the 
enforcement of this title and alter, 
amend, repeal, and publish the same 
from lime to time; 

(3) Hear and determine at public 
hearing all complaints against any 
licensee and administer oaths and issue 
subpoenas to require the presence of 
persons and production of papers, 
books, and records necessary to the 
detennination of any hearing so held; 

(4) Keep complete records of all acts 
and transactions of the Tribal Council 
regarding alcoholic beverage licensees 
and fermented malt beverages licensees. 


which records, except confidential 
reports obtained from the licensee 
showing the sales volume or quantity of 
liquor told or customers serv^ shall be 
open for inspection by the public. 

(5) Suspe^ or revoke any license 
issu^ upon any violation the 
licensee or by any agent, servant or 
employee of such licensee of any 
provision of this title, or of any rule or 
regulation of the Tribal Council made 
pursuant to this title, or of any term, 
condition, or provision of the bcense 
issued by the Tribal Council upon its 
own motion or upon complaint after 
investigation and public hearing, at 
which the licensee shall be afforded an 
opportunity to be heard; 

Not by way of limitation, the rules and 
regulations made pursuant to paragraph 
(2) of this section may cover the 
following iiiblects: Compliance with or 
enforcement or violation of any law, 
provision of this title, rule, or regulation 
issued pursuant to this title; 
spedfi^tions of duties of officers and 
employees of the Tribe regarding 
licensing; instructions for local law 
enforcement officers; all forms 
necessary or convenient in the 
administration of this title, inspections, 
investigations, searches, seizures, and 
such activities as may become 
necessary; limitation of the number of 
licensees as to any area or vicinity; 
misrepresentation end unfair practices; 
unfair competition; control of signs and 
other displays on licensed premises: 
identification of licensees and their 
employees; transportation; health and 
sanitary requirements; standards of 
cleanliness, orderliness, and decency; 
sampling and analysis of products; 
standard of parity and labeling; records 
to be kept by licensees and availability 
thereof; and any other matters deemed 
necessary for the fair, impartial, 
stringent, and oomprehensive 
administration of this title, but nothing 
in this title shall be construed as 
delegating to the Tribal Council the 
power to fix prices. All rules shall be 
reasonable and fust. 

B. In any hearing held by the Tribal 
Council pursuant to this title, no person 
may refuse upon the request of the 
Tribal Council to testify or provide other 
informatioa on the ground of self¬ 
incrimination; but no testimony or other 
information relating to this title 
produced in said hearing or any 
information directly or indirectly 
derived from such testimony or other 
information may be used against such 
person in any criminal pxx^secution 
based on a violation of this title except a 
prosecution for perjury. Continued 
refusal to testify or provide other 
information shall constitute grounds for 


suspension or revocation of the license 
granted pursuant to this title. 

Section 4. Duties of Inspectors and 
Police Officecs 

A. The inspectors of the Tribal 
Council while actually engaged in 
performing their duties and while acting 
under proper orders or regulations 
issued by the Tribal Council shall have 
and exercise all the powers vested in 
peace officers. In the exercise of their 
duties, such inspectors shall have the 
power to arrest. Such inspectors shall 
also have the authority to issue 
summons for violations of the provisions 
of this title. 

E It is the duty of ail tribal police to 
enforce the provisions of this article and 
the rules and regulations made pursuant 
to this title and to arrest and complain 
against any person violating any of the 
provisions of this title or rules and 
regulations made pursuant to this title. 

Section 5. Exemptions 

A. The provisions of this title shall not 
apply to the sale or distribution of, 
sacramental wines sold and used 

for religious purposes. 

B. (1) Any provision of this title to the 
contrary notwithstanding, when 
permitted by federal law and rules and 
regulations promulgated pursuant 
thereto, a h^d of a family may produce 
for family use and not for sale of stich 
amount of malt or vinous liquor as is 
exempt from the federal excise tax on 
such liquors when produced by a head 
of a family for family use and not for 
sale. 

(2) The production of malt or vinous 
liquors under the circumstances set forth 
in this subsection (B) shall be in strict 
conformity with federal laws and rules 
and regiilations issued pursuant thereto. 

(3) 1^6 producer of malt or vinous 
liquors pursuant to the provisions of this 
subsection (B) shall not be required to 
obtain any license provided by this title. 

Section 6. Jurisdiction 

The provisions of this title apply to 
any relevant act or transaction within 
the exterior boundaries of the Southern 
Ute Indian Reservation except to the 
extent that the exercise of that 
jurisdiction is prohibited by federal law. 

Article II: Retail Sales of Alcoholic 
Beverages 

Section 1. Licensing—General 
Provisions 

A. Before granting any license, the 
Tribal Council shall consider, except 
where this article specifically provides 
otherwise, the reasonable requirements 
of the neighborhood, the desires of the 
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adult inhabitants as evidenced by 
petitions, remonstrances, or otherwise, 
and all other reasonable restrictions 
which are or may be placed upon the 
neighborhood by the Tribal Council. 

B. The Tribal Council shall not 
consider an application for any license 
to sell alcoholic beverages at retail if, 
within the two years before the date of 
the application, the Tribal Council has 
denied an application at the same 
location for the reason that the 
reasonable requirements of the 
neighborhood or the desires of the 
inhabitants were satisfied by the 
existing outlets. 

C. The Tribal Council shall not 
consider an application to sell alcoholic 
beverages until it is established that the 
applicant is, or will be, entitled to 
possession of the premises for which 
application is made under a lease, rental 
agreement, or other arrangement for 
possession of the premises, or by virtue 
of ownership thereof. 

D. The Tribal Council shall not 
consider an application to sell alcoholic 
beverages for a location in an area 
where the sale of alcoholic beverages as 
contemplated is not permitted under the 
applicable zoning laws. 

E. No licenses shall be refused 
arbitrarily or without good cause, and 
any such refusal may be reviewed upon 
application for judicial review to the 
Tribal Court. 

F. All licenses granted pursuant to this 
article shall be good for one year from 
the date of issuance unless revoked or 
suspended pursuant to section 12 of this 
article. 

G. Ninety days prior to the expiration 
date of an existing license, the TYibal 
Council shall notify the licensee of such 
expiration date by first class mail at the 
business* last known address. 
Application for the renewal of an 
existing license shall be made to the 
Tribal Council not less than forty>five 
days prior to the date of expiration. 

No application for renewal of a 
license shall be accepted by the Tribal 
Council after the date of expiration. The 
Tribal Council may, for good cause, 
waive the time requirements set forth in 
this subsection. The Tribal Council may 
cause a hearing on the application for 
renewal to be held. No renewal hearing 
provided for by this paragraph shall be 
held by the Tribal Court until a notice of 
hearing has been conspicuously posted 
on the licensed premises for a period of 
ten days prior to the hearing and notice 
of the hearing has been provided the 
applicant at least ten days prior to the 
hearing. The Tribal Council may refuse 
to renew any license for good cause, 
subject to judicial review. Any renewal 


hearing held by the Tribal Council shall 
be pursuant to section 3 of this article. 

H. Each license issued under this 
article is separate and distinct, and it is 
unlawful for any person to exercise any 
of the privileges granted under any 
license other than that which he holds or 
for any license to allow any other 
person to exercise such privileges 
granted under this license. A separate 
license shall be issued for each specific 
business or business entity and each 
geographical location, and in said 
license the particular liquors which the 
applicant is authorized to sell shall be 
named and described. For purposes of 
the section, a resort complex with 
common ownership, a hotel and 
restaurant licensee with optional 
premises, and an optional premise 
licensee for optional premises located 
on an outdoor sports and recreational 
facility shall be considered a single 
business and location. At all times a 
licensee shall possess and maintain 
possession of the premise for which the 
license is issued by ownership, lease, 
rental, or other arrangement for 
possession of such premises. 

I. All licenses granted and issued 
pursuant to this article shall specify the 
date of issuance, the character and kind 
of license, the date of its expiration, the 
name of the licensee, and the place 
where the license is to be exercised. 

J. Licenses granted and issued 
pursuant to this article shall at all times 
be conspicuously placed in the licensed 
premises where the said license is 
exercised and used. 

K. If the place where the license is to 
be exercised is changed, a permit for 
this change must be obtained from the 
Tribal Council and conspicuously placed 
at all times in the place of business of 
the licensee. 

L (1) No license granted under the 
provisions of this article shall be 
transferable except as provided in this 
subsection (L), but this shall not prevent 
a change of location as provided in 
section 12(B)(6) of this article. 

(2) When a license has been issued to 
a husband and wife, or to general or 
limited partners, the death of a spouse 
or partner shall not require the surviving 
spouse or partner to obtain a new 
license. All rights and privileges granted 
under the original license shall continue 
in full force and effect as to such 
survivors for the balance of the license 
period. 

(3) For any other transfer of 
ownership, application shall be made to 
the Tribal Council on forms prepared 
and furnished by the Tribal Council. In 
determining whether to permit a transfer 
of ownership, the Tribal Council shall 
consider the requirements of section 5 of 


this article. The Tribal Council may 
cause a hearing on the application for 
transfer of ownership to be held. No 
hearing provided for by this paragraph 
shall be held by the Tribal Council until 
a notice of hearing has been 
conspicuously posted on the licensed 
premises for a period of ten days and 
notice of the hearing has been provided 
the applicant at least ten days prior to 
the hearing. Any transfer of ownership 
hearing by the Tribal Council shall be 
pursuant to section 3 of this article. 

M. A licensee shall report each 
transfer or change of Bnancial interest 
in the license to the Tribal Council 
within thirty days after the transfer or 
change. A report shall be required for 
transfers of capital stock of a public 
corporation: except that a report shall 
not be required for transfers of such 
stock totalling less than ten percent in 
any one year, but any transfer of a 
controlling interest shall be reported, 
regardless of size. It is unlawful for the 
licensee to fail to report a transfer as 
required by this subsection. Failure to 
report a transfer shall be grounds for 
suspension or revocation of the license. 

N. Each licensee holding a tavern 
license or racetrack license shall 
manage such premise himself or employ 
a separate and distinct manager on the 
premises and shall report the name of 
the manager to the Tribal Council. Such 
licensee shall report any change in 
managers to the Tribal Council within 
thirty days after the change. It is 
unlawful for the licensee to fail to report 
the name of or any change in managers 
as required by this subsection (N). Such 
failure to report shall be grounds for 
suspension of the license. 

O. Licensees at facilities owned by the 
Tribe shall be regulated pursuant to 
guidelines established by the Tribal 
Council. In the absence of such 
guidelines, the provisions of this article 
shall apply to licensees at facilities 
owned by the Tribe. 

P. In computing any period of time 
prescribed by this article, the date of the 
act, event, or default from which the 
designated period of time begins to run 
shall not be included. Saturdays, 
Sundays, and legal holidays shall be 
counted as any other day. 

Section 2, Application to Tribal Council 
for License 

A. Applications for licenses under the 
provisions of this article shall be made 
to the Tribal Council on forms prepared 
and furnished by the Tribal Council and 
shall set forth such information as the 
Tribal Council may require to enable the 
Tribal Council to determine whether a 
license should be granted. Such 
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information shall include the name and 
address of the applicant, and if a 
partnership, also the names and 
addresses of all the partners, and if a 
corporatioa. association, or other 
organization, also the names and 
addresses of the president, vice- 
president SBcretaiy, and managing 
officer together with all the other 
information deemed necessary by the 
Tribal Council. Each application shall be 
verified by the oath or affirmation of 
such person or persons as th^ Tribal 
Council may prescribe. 

B. Each application for a license filed 
with the Tribal Council shall be 
accompanied by an application fee in an 
amount determined by the Tribal 
Council to cover actual and necessaiy 
expenses subject to the following 
limitations: 

(1) For a new license, not to exceed 
four hundred fifty dollars; 

(2) For a transfer of location or 
ownership, not to exceed two hundred 
dollars. 

(3) For a renewal of license, not to 
exceed fifty dollars. 

These fees are separate and distinct 
from the fee charged in section 11 of this 
article. 

C. The applicant shall file at the time 
of application plans and specifications 
for the interior of the building if the 
building to be occupied is in existence at 
the time. If the building is not in 
existence, the applicant shall file a plot 
plan and a detail^ sketch for the 
interior and submit an architect's 
drawing of the building to be 
constructed. In its discretion, the Tribal 
Council may impose additional 
requirements necessary for the approval 
of the application. 

Section 3. Public Notice—Posting and 
Publication 

A. Upon receipt of an application, 
except an application for renewal or for 
transfer of ownership, the Tribal Council 
shall schedule a public hearing upon the 
application not less than thirty days 
from the date of the application and 
shall post and publish the public notice 
thereof not less than ten days prior to 
such hearing. Pubbc notice shall be 
given by the posting of a sign in a 
conspicuous place on the premises for 
which application has been made and 
by publication in a newspaper of 
general circulation on the reservation. 

B. Notice given by posting shall 
include a sign of suitable material, not 
less than twenty-two inches wide and 
twenty-six inches high, composed of 
letters not less than one inch in height 
and stating the type of license applied 
for, the date of the application, the date 
of the hearing, and the name and 


address of the aj^cant, and such other 
information as may be required to fully 
apprise the public of the nature of the 
application, if the applicant is a 
partnership, the sign shall contain the 
names and addresses of all partners, 
and if the applicant is a corporation, 
association, or other organization, the 
sign shall contain the names and 
addresses of the president, vice 
president, secretary, and manager or 
other managing officers. 

C. Notice given by publication shall 
contain the same information as that 
required for signs. 

D. If the building in vrhich the liquor is 
to be sold is in existence at the time of 
the application, any sign posted as 
requir^ in subsections (A) and (B) of 
this section shall be placed so as to be 
conspicuous and plainly visible to the 
general public. If the building is not 
constructed at the time of the 
application, the applicant shall post the 
premises upon which the building is to 
be constructed in such a manner that the 
notice shall be conspicuous and plainly 
visible to the general public. 

E. (IJ At the public hearing held 
pursuant to this sectioa any party in 
interest shall be allowed to present 
evidence and to cross examine 
witnesses. 

(2) As used in this subsection (E). 
“party in interest" means any of the 
following: 

(a) The applicant; 

(b) An adult resident of the 
neighborhood under consideration; 

(c) The owner or manager of a 
business located in the neighborhood 
under consideration: 

(d) The principal or representative of 
any school located within five hundred 
feet of the premises for which the 
license is under consideration. 

(3) The Tribal Council, in its 
discretion, may limit the presentation of 
evidence and cross-examination so as to 
prevent repetitive and cumulative 
evidence or examination. 

(4) Nothing in this subsection (E) shall 
be construed to prevent a representative 
of an organized neighborhood group 
which encompasses part or all of the 
neighborhood under consideration from 
presenting evidence subject to this 
section. Such representative shall reside 
within the neighborhood group's 
geographic boundaries and shall be a 
member of the neighborhood group. 

Such representative shall not be entitled 
to cross-examine witnesses or seek 
judicial review of the Tribal Council's 
decision. 


Section 4 . Results of Investigation — 
Decision of Authorities 

A. Not less than five days prior to the 
date of hearing, the Tribal Council shall 
make known its findings based on its 
investigation in writing to the applicant 
and other interested parties. The Tribal 
Council has authority to refuse to issue 
any license for good cause, subject to 
judicial review. 

B. Before entering any decision 
approving or denying the application, 
the Tribal Council shall consider, except 
where this article spedficaily provides 
otherwise, the facts and evidence 
adduced as a result of its investigation, 
as well as any other facts, the 
reasonable requirements of the 
neighborhood for the type of license for 
which application has b«en made, the 
desires of the adult inhabitants, the 
number, type, and availability of liquor 
outlets located in or near the 
neighborhood under consideration, and 
any other pertinent matters affecting the 
qualifications of the applicant for the 
conduct of the type of business 
proposed. In investigating the 
qualifications of the applicant or a 
licensee, the Tribal Council may have 
access to criminal history record 
information furnished by a criminal 
justice agency subject to any restrictions 
imposed by such agency. In the event 
the Tribal Council takes into 
consideration information concerning 
the applicant's criminal history reco^. 
the Tribal Council shall also consider 
any information provided by the 
applicant regarding such criminal 
history record, including but no! limited 
to evidence of rehabilitation, character 
references, and educational 
achievements, especially those items 
pertaining to the period of time between 
the applicant's last criminal conviction 
and the consideration of his application 
for a license. Additionally, a 
representative of the Tribal Council may 
visit and inspect the property in which 
the applicant proposes to conduct such 
business. 

C. Any decision of the Tribal Council 
approving or denying an application 
shall be in writing stating the reasons 
therefor, within thirty days after the 
date of the public hearing, and a copy of 
such decision shall be sent by certified 
mail to the applicant at the address 
shown in the application. 

D. No license shall be issued by the 
Tribal Council after approval of an 
application until the bidding in which 
the business is to be conducted is ready 
for occupancy with such furniture, 
fixtures, and equipment in place as is 
necessary to comply with the provisions 
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of this article, and then only after 
inspection of the premises has been 
made by the licensing authority to 
determine that the applicant has 
complied with the architect’s drawing 
and the plot plan and detailed sketch for 
the interior of the building submitted 
with the application. 

Section 5. Persons Prohibited as 
Licensees 

A. No license provided by this article 
shall be issued to or held by: 

(1) Any person until the annual fee 
therefor has been paid: 

(2) Any person who is not of good 
moral character, 

(3) Any corporation, any of whose 
officers, directors, or stockholders 
holding over ten percent of the 
outstanding and issued capital stock 
thereof are not of good moral character 

(4) Any partnership, association, or 
company, any of whose officers, or any 
of whose members holding more than 
ten percent interest therein, are not of 
good moral character, 

(5) Any person employing, assisted 
by, or financed in whole or in part by 
any other person who is not of good 
character and reputation satisfactory to 
the Tribal Council: 

(6) Any sheriff, deputy sheriff, police 
officer, prosecuting officer, or any of its 
Inspectors or employees: 

(7) Any person unless he is with 
respect to his character, record, and 
reputation satisfactory to the Tribal 
Council. 

B. No license provided for by this 
article shall be issued to or held by any 
person who will operate any place 
where liquor is sold or is to be sold by 
the drink within five hundred feet from 
any public or parochial school or 

the principal campus of any college, 
university: except that this provision 
shall not apply to a liquor license in 
effect and actively doing business 
before said principal campus was 
constructed. 

Section 6. Refusal of License 

The Tribal Council shall refuse to 
grant a license if the premises on which 
the applicant proposes to conduct its 
business do not meet the requirements 
of this article, or if the character of the 
applicant or its officers or directors is 
su^ that violations of this article would 
be likely to result if a license were 
granted, or if in its opinion licenses 
already granted for ^e particular 
locality are adequate for the reasonable 
needs of the community. 

Section 7, Judicial Review 

Any person applying to the Tribal 
Court for a review of any Tribal Council 


decision shall apply for review within 
thirty days after the date of decision and 
shall be required to pay the cost of 
preparing a transcript of proceedings 
before the Tribal Council when such a 
transcript is demanded by the person 
taking the appeal or when such a 
transcript is furnished by the Tribal 
Council pursuant to court order. The 
Tribal Court shall determine by clear 
and convincing evidence whether said 
refusal was arbitrary and without good 
cause, and, if so finding, said court shall 
order the Tribal Council to issue said 
license. 

Section 6. Records—Inspection 

Each licensee shall keep a complete 
set of books of account, invoices, copies 
of orders, shipping instructions, bills of 
lading, weigh bills, correspondence, and 
all other records necessary to show fully 
the business transactions of such 
licensee, all of which shall be open at all 
times during business hours for the 
inspection and examination of the duly 
authorized representative of the Tribal 
Council. The Tribal Council may require 
any licensee to furnish such information 
as it considers necessary for the proper 
administration of this article, and may 
require an audit to be made of such 
books of account and records on such 
occasions as it may consider necessary 
by an auditor to be selected by said 
Tribal Council who shall likewise have 
access to all books and records of such 
licensee, and the expense thereof shall 
be paid by said licensee. 

Section 9. Suspension and Revocation 

A. In addition to other penalties 
prescribed by this article, the Tribal 
Council has the power, on its own 
motion or on complaint, after 
investigation and public hearing at 
which the licensee shall be afforded an 
opportunity to be heard, to suspend or 
revoke any license for any violation by 
the licensee or by any of the agents, 
servants, or employees of such licensee 
of the provisions of this article, or of 
anyof the rules or regulations authorized 
pursuant to this article, or of any the 
terms, conditions, or provisions of the 
license issued by such authority. 
Conviction of a violation of this article 
or any of the rules and regulations 
authorized and adopted pursuant to this 
article shall be grounds for, but shall be 
required prior to, such a suspension or 
revocation. 

In addition, the Tribal Council, in its 
discretion, may revoke or elect not to 
renew a retail license if it determines 
that the licensed location has been 
inactive, without good cause, for at least 
one year or, in the case of a retail 
license approved for a facility which has 


not been constructed, such facility has 
not been constructed and placed in 
operation within two years of approval 
of the license application or constructipn 
of the facility has not commenced within 
one year of such approval. 

B. Notice of suspension or revocation, 
as well as any required notice of a 
hearing, shall be given by mailing the 
same in writing by registered mail, 
return receipt requested, to the licensee 
at the address contained in such license. 
Any license may be temporarily 
suspended by the Tribal Council without 
notice pending any prosecution, 
investigation, or public hearing. 

C. Nothing in this article shall prevent 
summary suspension of such license for 
a period not exceeding fifteen days. No 
suspension under this section shall be 
for a period longer than six months. 

D. Whenever any license is suspended 
or revoked, no part of the fee paid 
therefor shall be returned or refunded to 
the holder of such license. 

Section 10, Classes of License 

A. The licenses to be granted and 
issued by the Tribal Council pursuant to 
this article shall be as follows: 

(1) Retail liquor store license, A retail 
liquor store license shall be issued to 
persons selling alcoholic beverages in 
sealed containers not be consumed at 
the place where sold. Alcoholic 
beverages in sealed containers shall not 
be sold at retail other than in retail 
liquor stores. In addition, retail liquor 
stores may sell nonfood items related to 
the consumption of such liquors. 

Nothing in ^is section shall prohibit a 
retail liquor store licensee, at the option 
of the licensee, from displaying 
promotional material furnished by a 
manufacturer or wholesaler, which 
material permits a customer to purchase 
other items from a third person if the 
retail liquor store licensee does not 
receive payment from the third person 
and if the ordering of the additional 
merchandise is done by the customer 
directly from the third person. 

(2) Hotel and restaurant license, (a) A 
hotel and restaurant license shall be 
issued to persons selling malt, vinous, 
and spirituous liquors in the place where 
such liquors are to be consumed subject 
to the following restrictions: 

(i) Restaurants shall sell malt, vinous, 
and spirituous liquors as provided in 
this section only to customers of such 
restaurant and only if meals are actually 
and regularly served and provide not 
less than twenty-five percent of the 
gross income of the business of the 
licensed premises. 

(ii) Hotels shall sell malt, vinous, and 
spirituous liquors as provided in this 
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section only to customers of said hotel 
and. except in hotel rooms, only on the 
licensed premises where meals are 
actually and regularly served and 
provided not less than twenty-five 
percent of the gross restaurant income 
of the business of the licensed premises. 

(b) Notwithstanding any provision of 
this article to the contrary, a hotel, 
licensed pursuant to this article may 
furnish and deliver complimentary 
alcoholic beverages in sealed containers 
for the convenience of its guests. 

(c) It is the intent of this section to 
require hotel and restaurant licenses to 
maintain a bona fide restaurant 
business and not a mere pretext of such 
for obtaining a hotel and restaurant 
license. 

(d) Each hotel and restaurant license 
shall be granted for specific premises, 
and optional premises approved by the 
Tribal Council, and issued in the name 
of the owner or lessee of the business. 

(e) Each hotel and restaurant licensee 
shall himself manage or have a separate 
and distinct manager and shall register 
the manager of each liquor-licensed 
premises with the Tribal Council. No 
person shall be a registered manager for 
more than one hotel and restaurant 
license. 

(f) The registered manager for each 
hotel and restaurant license or the hotel 
and restaurant licensee shall purchase 
alcoholic beverages for one licensed 
premises only, and such purchases shall 
be separate and distinct from purchases 
for any other hotel and restaurant 
license. 

(g) When a person ceases to be a 
registered manager of a hotel and 
restaurant license, for whatever reason, 
the hotel and restaurant licensee shall 
notify tlie licensing authorities within 
five days and shall designate a new 
registered manager within thirty days. 

(h) The Tribal Council may refuse to 
accept any person as a registered 
manager unless he is satisfactory to the 
Tribal Council as to his character, 
record, and reputation. In determining a 
registered manager’s character, recorf, 
and reputation, the Tribal Council may 
have access to criminal history record 
information furnished by an appropriate 
criminal justice agency subject to any 
restrictions imposed by such agency. 

(3) Tavern license. A tavern license 
shall be issued to persons selling malt, 
vinous, or spirituous liquors by the drink 
only to customers for consumption on 
the premises, and such licensee shall 
have available for consumption on the 
premises during business hours 
sandwiches and light snacks, but he 
need not have meals available for 
consumption. 


(4) Racetrack license. A racetrack 
licensee may sell malt, vinous, and 
spirituous liquors by the drink for 
consumption on the licensed premises 
only to customers of such racetrack and 
shall serve food as well as such liquors. 

(5) Optional premises license. An 
optional premises license shall be 
granted for optional premises approved 
by the Tribal Council to persons selling 
malt, vinous, and spirituous liquors by 
the drink only to customers for 
consumption on the optional premises 
and for storing malt, vinous, and 
spirituous liquors in a secure area on or 
off the optional premises for future use 
on the optional premises. 

Section 11. License Fees 

A. The following license fees shall be 
paid to the Finance Officer of the 
Southern Ute Indian Tribe annually in 
advance: 

(1) For each retail liquor store license, 
two hundred fifty dollars; 

(2) For each hotel and restaurant 
license, three hundred fifty dollars: 

(3) For each tavern license, three 
hundred twenty-five dollars: 

(4) For each racetrack license, two 
hundred fifty dollars. 

(5) For each optional premises license, 
three hundred twenty-five dollars 

Section 12. Unlawful Acts 

A. It is unlawful for any person: 

(1) To sell, serve, give away, dispose 
of, exchange, or deliver, or to permit the 
sale, serving, giving, or procuring of any 
alcoholic beverages to or for any person 
under the age of twenty-one years, to a 
visibly intoxicated person, or to a 
known habitual drunkard. 

(2) To obtain or attempt to obtain any 
alcoholic beverage by misrepresentation 
of age or by any other method in any 
place where alcoholic beverages are 
sold if such person is under twenty-one 
years of age; 

(3) To have in his possession alcoholic 
beverages in any store, in any public 
place including public streets, alleys, 
roads, or highways, or upon property 
owned by the Tribe or any subdivision 
thereof, or inside vehicles while upon 
any streets, alleys, roads, or highways 
declared to be public by any law of the 
state of Colorado and/or the Southern 
Ute Indian Tribe if such person is under 
twenty-one years of age: 

(4) To knowingly, or under conditions 
which an average parent or guardian 
should have knowledge of, or permit any 
person under twenty-one years of age, 
of whom he may be a parent or 
guardian, to violate the provisions of 
paragraph (2) or (3) of this subsection 
(A): 


(5) To buy any alcoholic beverage 
from any person not licensed to sell at 
retail as provided by this article except 
as otherwise provided in this article: 

(6) To sell at retail any alcoholic 
beverages in sealed containers without 
holding a retail liquor store license: 

(7) To manufacture, sell, or possess for 
sale any alcoholic beverage unless such 
person is licensed to do so and any 
license issued to him pursuant to this 
article is in full force and effect: except 
that when permitted by federal law or 
regulation, an adult may manufacture, 
without a license, the amount permitted 
thereby for personal or family use; 

(8) To consume alcoholic beverages in 
any public place except on any licensed 
premises permitted under this article to 
sell such liquor by the drink for 
consumption thereon: to consume any 
alcoholic beverage upon any premises 
licensed to sell liquor for consumption 
on the licensed premises, the sale of 
which is not authorized by the Tribal 
Council; to consume alcoholic beverages 
at any time on such premises other than 
such liquor as is purchased from such 
establishment; or to consume alcoholic 
beverages in any public room on such 
premises during such hours as the sale 
of such liquor is prohibited under this 
article; 

(9) To regularly provide premises, or 
any portion thereof, together with soft 
drinks or other mix. ice. glasses, or 
containers at a direct or indirect cost or 
charge to any person who brings 
alcoholic beverages upon such premises 
for the purpose of consuming such 
alcoholic beverages on said premises 
during the hours in which the sale of 
alcoholic beverages is prohibited or to 
consume alcoholic beverages upon 
premises operated in the manner 
described in this paragraph (9); 

(10) With knowledge, to permit or fail 
to prevent the use of his identification, 
including a driver’s license, by a person 
who is under twenty-one years of age, 
for the unlawful purchase of any 
alcoholic beverages. 

B. It is unlawful for any person 
licensed pursuant to this article: 

(1) (a) To sell alcoholic beverages to 
any person under the age of twenty-one 
years, to an habitual di^kard, or to a 
visibly intoxicated person, or to permit 
any malt or vinous liquors to be sold or 
dispensed by a person under eighteen 
years of age, or spirituous liquors to be 
sold or dispensed by a person under 
twenty-one years of age, or to permit 
any such person to participate in the 
sale or dispensing thereof. If a person 
who, in fact, is not twenty-one years of 
age exhibits a fraudulent proof of age. 
any action relying on such fraudulent 
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proof of age shall not constitute grounds 
for the revocation or suspension of any 
license issued under this article. 

(b) (i) If a licensee or his employee has 
reasonable cause to believe that a 
person is under twenty-one years of age 
and is exhibiting fraudulent proof of age 
in an attempt to obtain any ^coholic 
beverage, as defined in this article, the 
licensee or employee shall confiscate 
such fraudulent proof of age, if possible, 
and shall, within twenty-four hours after 
the confiscation, turn it over to the tribal 
police. The failure to confiscate such 
fraudulent proof of age or to turn it over 
to the tribal police within twenty-four 
hours after the confiscation shall not 
constitute a criminal offense, 
notwithstanding Section 14 of this 
article. 

(ii) If a licensee or his employee 
believes that a person is under twenty- 
one years of age and is exhibiting 
fraudulent proof of age in an attempt to 
obtain any alcoholic beverage, as 
defined in this article, the licensee or his 
employee or any peace or police officer, 
acting in good faith and upon probable 
cause based upon reasonable grounds 
therefor, may detain and question such 
person in a reasonable manner for the 
purpose of ascertaining whether the 
person is guilty of any unlawful act 
under this sectioiL Such questioning of a 
person by a licensee or his employee or 
a peace or police officer does not render 
the licensee, his employee, or a peace or 
police officer civilly or criminally liable 
for slander, false arrest, false 
imprisonment, malicious prosecution, or 
unlawful detention. 

(c) Each licensee shall display a 
printed card, pursuant to paragraph (7) 
of this subsection (B], which contains a 
notice of the provisions of this 
paragraph (1). 

(d) Any licensee or his employee 
acting in good faith in accordance with 
the provisions of this paragraph (1) shall 
be immune from any liability, civil or 
criminal; except that a licensee or 
employer acting willfully or wantonly 
shall not be immune from liability 
pursuant to this paragraph (1). 

(2) To sell, serve, or distribute any 
alcoholic beverage on any Tribal 
Council election day, referendum day, or 
any primary or general election day (as 
defined by Colorado State law), during 
polling hours or at any specially 
designated time when the Tribal Council 
prohibits the selling, serving and 
distributing of alcoholic beverages. 

(3) To sell serve, or distribute any 
alcoholic beverages at any time other 
than the following. 

(a) For consumption on the premises, 
on any Tuesday through SatuAiay and 
on any Monday which falls on a January 


1, beginning each day at 12 midnight 
until 2 a.m. and from 7 a.m. until 12 pjn.; 

(b) For consumption on the premises, 
on Sundays and Christmas, beginning at 
12 midnight until 2 a.m. and from 8 a jn. 
until 8 p.m.; 

(c) For consumption on the premises, 
on any Monday which does not fall on a 
January 1 and on any day after 
Christmas, beginning at 7 a.m. until 12 
midni^t. 

(d) In sealed containers, on Monday 
through Saturday, beginning at 8 a.m. 
until 12 midnight each day, but no 
alcoholic beverage shall be sold, served, 
or distributed in a sealed container on 
any such weekday which is also 
Christmas. 

(4) To offer for sale or solicit any 
order for vinous or spirituous liquors in 
person at retail except within the 
licensed premises; 

(5) To have in possession or upon the 
licensed premises any alcoholic 
beverages, the sale of which is not 
permitted by said license; 

(6) (a) To sell at retail alcoholic 
beverages except in the permanent 
location specifically designated in the 
license for such sale, or in such place to 
which a licensee may desire to move his 
permanent location. Such licensee may 
move his permanent location to any 
other place on the Southern Ute In^an 
Reservation, but it shall be unlawful to 
sell any malt, vinous, or spirituous liquor 
at any such place until permission to do 
so is granted by the Tribal Council. 

(b) In permitting such change of 
location, the Tribal Council shall 
consider the reasonable requirements of 
the neighborhood in which the applicant 
seeks to change his location, the desires 
of the adult inhabitants as evidenced by 
petitions, remonstrances, or otherwise, 
and all reasonable restrictions which 
are or may be placed upon the new 
location by the Tribal Council. If the 
Tribal Council permits such change, 
they shall issue such permit without 
charge. 

(7) The fail to display at all times in a 
prominent place on premises licensed 
for retail sale a printed card with a 
minimum height of fourteen inches and a 
width of eleven inches with each letter 
to be a minimum of one-half inch in 
height, which shall read as follows: 

Warning 

It is illegal to sell alcoholic beverages 
to any person under twenty-one years of 
age. and it is illegal for any person under 
twenty-one years of age to possess or to 
attempt to purchase the same. 

Identification cards which appear to 
be fraudulent when presented by 
purchasers may be confiscated by the 


establishment and turned over to a law 
enforcement agency. 

It is illegal if you are twenty-one years 
of age or older for you to p^r^ase 
alcoholic beverages for a person under 
twenty-one years of age. 

Fines and imprisonment may be 
imposed by the Tribal Court for 
violation of these provisions. 

(8) To sell alcoholic beverages in a 
place where the same are to be 
consumed, unless such a place is a hotel, 
restaurant, tavern, or racetrack or 
optional premises; 

(9) To display or cause to be 
displayed, on the licensed premises, any 
exterior sign advertising any particular 
brand of malt liquors uidess the 
particular brand so designated in the 
sign is dispensed on draught or in sealed 
containers within the licensed premises 
wherein the sign is displayed; 

(10) To have on the licensed premises, 
if licensed as a retail liquor store any 
container which shows evidence of 
having once been opened or which 
contains a volume of liquor less than 
that specified on the la^l of such 
container, except that a person holding 
a retail liquor store license may have 
upon the licensed premises malt, vinous, 
or spirituous liquors in open containers, 
if such open containers are samples 
brought on the premises and under the 
control of a wholesaler, 

(11) To employ or permit, if such 
person is licensed to sell alcoholic 
beverages for on-premises consumption 
or is the agent or manager of said 
licensee, any employee, waiter, 
waitress, entertainer, host, hostess, or 
agent of said licensee to solicit fit)m 
patrons in any manner for himself or 
herself or for any other employee, the 
purchase of any alcoholic leverage or 
any other thing of value. 

Section 23. Unlawful Financial 
Assistance 

A. It is unlawful for any person 
licensed to sell at retail pursuant to this 
article to receive and obtain from any 
manufacturer, wholesaler or importer of 
alcoholic beverages, directly or 
indirectly, any financial assistance or 
any equipment, fixtures, chattels, or 
furnishings used In the storing, handling, 
serving, or dispensing of food or 
alcoholic beverages within the premises 
or from asking for any structural 
alterations or improvements in or on the 
building on which such premises are 
located. This subsection (A) shall not 
apply to signs or displays within such 
premises or to advertising materials 
which are intended primarily to 
advertise the product of the wholesaler 
or manufacturer and which have only 
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negligible value in themselves or to the 
inspection and servicing of malt or 
vinous liquor dispensing equipment to 
the extent necessary for the 
maintenance of reasonable standards of 
purity, cleanliness, and health. 

B. (1) It is unlawful for any person or 
corporation holding any license 
pursuant to this article or any person 
who is a stockholder, director, or officer 
of any corporation holding a license 
pursuant to this article to be a 
stockholder, director, or ofHcer or to be 
interested, directly or indirectly, in any 
person or corporation that lends money 
to any person or corporation licensed 
pursuant to this article, but this 
subsection (B) shall not apply to banks, 
savings and loan associations, or 
industrial banks supervised and 
regulated by an agency of the state or 
federal government, or to FHA-approved 
mortgagees, or to stockholders, 
directors, or ofBcers thereof; and it is 
unlawful for any person or corporation 
licensed pursuant to this article, or any 
stockholder, director, or officer of such 
corporation, to make any loan or be 
interested, directly or indirectly, in any 
loan to any other person licensed 
pursuant to the provisions of this article; 
except that paragraph (1) shall not apply 
to any financial institution which comes 
into possession of a licensed premises 
by virtue of a foreclosure or deed in lieu 
of foreclosure If such Hnancial 
institution does not retain such premises 
for longer than one year or for such time 
exceeding one year as provided in 
paragraph (2) of this subsection (B). 

(2) In the case of a financial institution 
which comes into possession of a 
licensed premises by virtue of a 
foreclosure or deed in lieu of 
foreclosure, the Tribal Council may 
grant a transfer of ownership for such 
license for a period of one year and, 
upon notice and hearing, renewal of 
such license may be granted. This 
paragraph (2) shall apply in the case of 
every foreclosure or deed in lieu of 
foreclosure in which disposition of the 
license has not otherwise been made by 
the Tribal Council. 

C. It is unlawful for any owner, part 
owner, shareholder, stockholder, or 
person interested, directly or indirectly, 
in any retail business or establishment 
of a person licensed to sell at retail 
pursuant to the provisions of this article 
to enter into any agreement with any 
person or party to receive, possess, or 
accept any money, fixtures, supplies, or 
things of value hnm any person or party, 
whereby a i>erson licensed to sell at 
retail pursuant to this article may be 
influenced or caused, directly or 
indirectly, to buy, sell, dispense, or 


handle the product of any manufacturer 
of alcoholic beverages. This subsection 
(C) shall not apply to displays within 
such premises. 

D. Any transaction, agreement, or 
arrai^ement prohibited by the 
provisions of this section, if made and 
entered into by and between the persons 
and parties described and referred to in 
this section, is unlawful, illegal, invalid, 
and void, and any obligation or liability 
arising out of such transaction, 
agreement or arrangement shall be 
unenforceable in any court of this state 
by or against any such persons and 
parties entering into such transaction, 
agreement, or arrangement. 

E. It is unlawful for any owner, part 
owner, shareholder, or person interested 
directly or indirectly in any retail liquor 
store, retail license, or retail dispensary 
of any kind licensed pursuant to this 
article except that it is not unlawful for 
any owner, part owner, shareholder, or 
person interested directly or indirectly 
in any hotel and restaurant license to 
conduct, own either in whole or in part, 
or be directly or indirectly interested in 
any other hotel and restaurant license or 
establishment. The Tribal Council shall 
require a complete disclosure of all 
persons having a direct or indirect 
hnancial interest, and the extent of such 
interest, in each hotel and restaurant 
license issued under this article. A 
willful failure to report and disclose the 
financial interests of all persons having 

a direct or indirect financial interest in a 
hotel and restaurant license shall be 
grounds for suspension or revocation of 
such license by the Tribal Council. The 
invalidity of any provision of this 
paragraph (E) concerning interest in 
more than one hotel and restaurant 
license shall invalidate all interests in 
more than one hotel and restaurant 
license, and such invalidity shall make 
any such interest unlawful financial 
assistance as described by this 
paragraph (E). 

F. This section is intended to prohibit 
and prevent the control of the outlets for 
the sale of alcoholic beverages by any 
person or parties other than the persons 
licensed pursuant to the provisions of 
this article. 

Section 14. Violations and Penalty 

A. Except as otherwise provided in 
this section, any person violating any of 
the provisions of this article or any of 
the rules and regulations authorized and 
adopted pursuant to this article or any 
amendments or additions thereto is 
guilty of a liquor violation of the 
criminal code of the Southern Ute Indian 
Tribal Code and, upon conviction 
thereof, shall be punished by a fine of 
not more than five thousand dollars or 


by imprisonment, for not more than one 
year, or by both such fine and 
imprisonment, for each offense; and. 
upon conviction thereof, any license 
granted and issued pursuant to the 
provisions of this article to said person 
so convicted may be revoked, and no 
such license shall thereafter be granted 
or issued to said person so convicted; 
and the court may decree that no license 
for the sale of alcoholic beverages shall 
ever thereafter be issued to any such 
person convicted of such violation. 

B. The penalties provided in this 
section shall not be affected by the 
penalties provided in any other section 
of this article but shall be construed to 
be in addition to any other penalties. 

Article III. Retail Sales of Fermented 
Malt Beverages 

Section 1. Licensing—General 
Provisions 

A. All licenses granted pursuant to 
this art^ie shall be nontransferable and 
good for one year from the date of 
issuance unless revoked and shall be 
granted by the Tribal Council upon 
receipt of an application upon a form 
provided for said purpose by said Tribal 
Council, accompanied by a remittance 
for the full amount of the license fee 
payable to the Tribe. 

B. All licenses granted and issued 
pursuant to this article are separate and 
distinct from any licenses to be granted 
and issued pursuant to any other part of 
this Ordinance. 

C. All licenses granted and issued 
pursuant to this article shall specify the 
date of issuance, the character and kind 
of license, the date of its expiration, the 
name of the licensee, and the place 
where the license is to be exercised. 

D. Licenses granted and issued 
pursuant to this article shall at all times 
be conspicuously placed in the licensed 
premises where the said license is 
exercised and used. 

E. If the place where the license is to 
be exercised is changed, a permit for 
this change must be obtained from the 
Tribal Council and conspicuously placed 
at all times in the place of business of 
the licensee. 

F. (1) No licenses shall be refused 
arbitrarily or without good cause, and 
any such refusal may be reviewed upon 
application for judicial review to the 
Tribal Court 

(2) The Tribal Council, in its 
discretion, may revoke or elect not to 
renew a retail license if it determines 
that the licensed location has been 
inactive, without good cause, for at least 
one year or. in the case of a retail 
license approved for a facility which has 
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not been constructed, such facility has 
not been constructed and placed in 
operation within two years of approval 
of the license application or construction 
of the facility has not commenced within 
one year of such approval. 

G. The Tribal Council shall not 
consider an application for any license 
to sell fermented malt beverages at 
retail if, within one year next preceding 
the date of the application, the Tribal 
Council has denied an application at the 
same location for the reason that the 
reasonable requirements of the 
neighborhood or the desires of the 
inhabitants were satisfied by the 
existing outlets. 

H. In computing any period of time 
prescribed by this article, the day of the 
act, event, or default from which the 
designated period of time begins to run 
shall not be included. Saturdays, 
Sundays, and legal holidays shall be 
counted as any other day. 

I. Application for the renewal of an 
existing license shall be made to ^e 
Tribal Council not less than forty-nve 
days prior to the date of expiration. The 
Tribal Council may. for good cause, 
waive the time requirements set forth in 
this subsection L 

). Licensees at facilities owned by the 
Tribe shall be regulated pursuant to 
guidelines established by the Tribal 
Council. However, fermented malt 
beverages and alcoholic beverages may 
not be served on the same premises at 
the same time. In the absence of such 
guidelines, the provisions of this article 
shall apply to licensees at facilities 
owned by the Tribe. 

K. A licensee shall report each 
transfer or change of financial interest 
in the license to the Tribal Council 
within thirty days after the transfer or 
change. A report shall be required for 
transfers of capital stock of a public 
corporation; except that a report shall 
not be required for transfers of such 
stock totalling less than ten percent in 
any one year, but any transfer of a 
controlling interest shall be reported, 
regardless of size. It is unlawfiil for the 
licensee to fail to report a transfer as 
required by this sulMection K. Failure to 
report a transfer shall be grounds for 
suspension or revocation of the license. 

L Each retail licensee who is licensed 
to sell for consumption on the premises 
or for consumption both on and off the 
premises shall manage such premises 
himself or employ a separate and 
distinct manager on the premises and 
shall report the name of such manager to 
the Tribal Council. Such licensee shall 
report any change in managers to the 
Tribal Council within thirty days after 
the change. It is unlawful for the 
licensee to fail to report the name of or 


any change in managers required by this 
subsection L Such failure to report shall 
be ground for suspension of the license. 

Section 2 . License — Application — 
Hearings—Fees 

A. The Tribal Council shall issue only 
the following classes of licenses under 
this article: 

(1) Sales for consumption off the 
premises of the licensee; 

(2) Sales for consumption on the 
premises of the licensee; 

(3) Sales for consumption both on and 
off the premises of the licensee 

B. (1) Application to sell fermented 
malt beverages at retail may be made to 
the Tribal Council prior to the 
construction of the building in which 
such beverages are to be sold. If. at the 
time an application to sell fermented 
malt beverages at retail is made to the 
Tribal Council, the building in which the 
beverages are to be sold has not been 
constructed, the following procedure 
shall be followed; 

(a) The applicant shall file at the time 
of an application a plot plan and a 
detailed sketch for the interior of the 
building to be occupied and a drawing 
of the building to be constructed. In its 
discretion, the Tribal Council may 
impose additional, requirements 
necessary for approval of the 
application. 

fb) The premises upon which the 
building is to be constructed shall be 
posted by the applicant in such a 
manner ffiat the notice is conspicuous 
and plainly visible to the public. 

(2) No license shall be issued by the 
Tribal Council after approval of the 
application until the building in which 
the business is to be conducted is ready 
for occupancy, with such furniture, 
fixtures, and equipment in place as are 
necessary to comply with the provisions 
of this article, and then only after 
inspection of the premises has been 
made by the Tribal Council to determine 
that the applicant has complied with 
drawings and the plot plan and detailed 
sketch for the interior of the building 
submitted with the application. 

(C) Upon receipt of a complete 
application, except an application for 
renewal or for transfer of ownership, the 
Tribal Council shall schedule a public 
hearing upon the application not less 
than thirty days from the date of the 
application and shall post and publish 
the public notice thereof not less than 
ten days prior to such hearing. Public 
notice shall be given by the posting of a 
sign in a conspicuous place on the 
premises for which application has been 
made and by publication in a newspaper 
of general circulation. 


D. (1) At the public hearing conducted 
by the Tribal Council on an application 
to sell fermented malt beverages, any 
party in interest shall be allowed to 
present evidence and to cross-examine 
witnesses. 

(2) “Party in interest.** as used in this 
subsection D, means any of the 
following; The applicant; an adult 
resident of the neighborhood under 
consideration; the owner or manager of 
a business located in the neighborhood 
under consideration;or the principal or 
representative of any school located 
within ffve hundred feet of the premises 
for which the license is under 
consideration. 

(3) The Tribal Council may. in its 
discretion. limit the presentation of 
evidence and cross-examination so as to 
prevent repetitive and cumulative 
evidence or examination. 

E. The Tribal Council shall collect an 
annual license fee of fifty dollars. 

P. Each application for a license filed 
with the Tril^l Council shall be 
accompanied by an application fee in an 
amount determined by the Tribal 
Council to cover actual and necessary 
expenses subject to the following 
limitations: 

(1) For a new license, not to exceed 
four hundred fifty dollars; 

(2) For a transfer of location or 
ownership, not to exceed two hundred 
Fifty dollars each; 

(3) For a renewal of license, not to 
exceed hfty dollars. These fees are 
separate and distinct from the annual 
license fee set out in subsection E 
above. 

Section 3. Qualification and Conditions 
for License 

A. A license shall be granted to any 
person, partnership, association, 
organization, or corporation desiring to 
sell any fermented malt beverage 
meeting the following qualifications and 
conditions: 

(1) The hcensee, if a corporation. shaU 
be incorporated pursuant to the laws of 
the state of Colorado or duly qualified to 
do business in the state of Colorada 

(2) The licensee shall be of good 
character and reputation. No license 
shall be issued to or held by any 
corporation any of whose officers, 
directors, or stockholders hold over ten 
percent of the outstanding and issued 
stock thereof unless such director, 
officer, or stockholder is of good moral 
character and reputation. In 
investigating the character of an 
applicant or a licensee, the Tribal 
Council may have access to criminal 
history record information furnished by 
a criminal justice agency subject to any 
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restrictions imposed by such agency. In 
the event the Tribal Council takes into 
consideration information concerning 
the applicant's criminal history record 
the l^bal Council shall also consider 
any information provided by the 
applicant regarding such criminal 
history record, including but not limited 
to evidence of rehabilitation, character 
references, and educational 
achievements, especially those items 
pertaining to the period of time between 
the applicant's last criminal conviction 
and the consideration of his application 
for a license. As used in this paragraph 

(2), "criminal justice agency" means 
any federal, state, municipal or tribal 
court or any governmental agency or 
subunit of such agency which performs 
the administration of criminal justice 
pursuant to a statute or executive order 
and which allocates a substantial part of 
its annual budget to the administration 
of criminal justice. 

B. In considering the issuance of 
licenses, the Tribal Council shall 
consider the reasonable requirements of 
the neighborhood and the desires of the 
adult iidiabitants as evidenced by 
petitions, remonstrances, or otherwise. 

Section 4. Suspension and Revocation — 
Fines 

A. The Tribal Council may on its own 
motion or on complaint, after 
investigation and public hearing at 
which the licensee shall be arforded an 
opportunity to be heard, suspend or 
revoke any license issued by the Tribal 
Council for any violation by the licensee 
or by any of the agents, servants, or 
employees of such licensee of the 
provisions of this article, or of any of the 
rules or regulations authorized pursuant 
to this article, or of any of the terms, 
conditions or provisions of the license 
issued by the Tribal CounciL Conviction 
of a violation of this article or any of the 
rules and regulations authorized and 
adopted pursuant to this article shall be 
grounds for, but shall not be required 
prior to, such a suspension or 
revocation. 

B. Notice of suspension or revocation, 
as well as any required notice of a 
hearing, shall be given by mailing the 
same in writing by registered mail, 
return receipt requested, to the licensee 
at the address contained in such license. 
Any license may be temporarily 
suspended by the Tribcd Council without 
notice pending any prosecution, 
investigation, or public hearing. 

C. Nothing in this article shall prevent 
summary suspension of such license for 
a period not exceeding fifteen days. No 
suspension under this section shall be 
for a period longer than six months. 


D. Whenever any license is suspended 
or revoked, no part of the fee paid 
thereof shall be returned or refunded to 
the holder of such license. 

Section 5. Unlawful Acts 

A. It is unlawful for any person: 

(1) To sell fermented malt beverages 
to any person under the age of twenty- 
one years or between the hours of 12 
midnight and 5 a.m. or to any person at 
times such sales are prohibited under 
special order of the Tribal Court. 

(2) (a) To sell, serve, give away, 
dispose of, exchange, or deliver, or to 
permit the sale, serving, giving, or 
procuring of, any fermented malt 
beverage to or for any person under the 
age of twenty-one years, to a visibly 
intoxicated person, or to a known 
habitual drunkard. If a person who, in 
fact is not twenty-one years of age 
exhibits a fraudulent proof of age, any 
action relying on such fraudulent proof 
of age shall not constitute grounds for 
the revocation or suspension of any 
license issued pursuant to the provisions 
of this article. 

(b)(i) If a licensee or his employee has 
reasonable cause to believe that a 
person is under twenty-one years of age 
and is exhibiting fraudulent proof of age 
in an attempt to obtain any fermented 
malt beverage, the licensed or employee 
shall conBscate such fraudulent proof of 
age, if possible, and shall, within 
twenty-four hours after the confiscation, 
turn it over to the tribal police. The 
failure to confiscate such fraudulent 
proof of age or to turn it over to the 
tribal police within twenty-four hours 
after the confiscation shall not 
constitute a criminal offense, 
notwithstanding Section 8.A of this 
article. 

(ii) If a licensee or his employee 
believes that a person is under twenty- 
one years of age and is exhibiting 
fraudulent proof of age in an attempt to 
obtain any fermented malt beverage, the 
licensee or his employee or any peace or 
police officer, acting in good faith and 
upon probable cause based upon 
reasonable grounds therefore, may 
detain and question such person in a 
reasonable manner for the purpose of 
ascertaining whether the person is guilty 
of any unlawful act under this section. 
Such questioning of a person by a 
licensee or his employee or a peace or 
police oificer does not render the 
licensee, his employee, or a peace or 
police officer civilly or criminally liable 
for slander, false arrest, false 
imprisonment malicious prosecution, or 
unlawful detention. 

(iii) Any licensee or his employee 
acting in good faith in accordance with 
the provisions of this paragraph (2) shall 


be immune from any liability, civil or 
criminal; except that a licensee or 
employee acting willfully or wantonly 
shall not be immune from liability 
pursuant to this paragraph (2). 

(3) To obtain or attempt to obtain any 
fermented malt beverage by 
misrepresentation of age or by any other 
meth(^ in any place where fermented 
malt beverages are sold if such person is 
under twenty-one years of age. 

(4) To have in his possession 
fermented malt beverages in any store, 
in any public place including public 
streets, alleys, roads, or highways, upon 
property owned by the Tribe, upon 
property held in trust for the Tribe, or 
inside vehicles while upon the public 
streets, alleys, roads, or highways if 
such person is under twenty-one years 
of age. 

(5) To permit any person under 
twenty-one years of age of whom he 
may be a parent or guardian to violate 
the provisions of paragraph (1) or (2) of 
this subsection A if said parent or 
guardian knows or reasonably should 
know of such violation. 

(6) To manufacture, sell, or possess for 
sale any fermented malt beverage unless 
such person is licensed to do so 
pursuant to this article and any license 
issued to him pursuant to this article is 
in full force and efrect; except that, 
when permitted by federal law or 
regulation, an adult may manufacture, 
without a license, the amount permitted 
thereby for personal or family use. 

(7) With knowledge, to permit or fail 
to prevent the use of his identification, 
including a driver's license, by a p)er3on 
who is under twenty-one years of age 
for the unlawful purchase of any 
fermented malt beverage. 

B. It is unlawful for any person 
licensed pursuant to this article: 

(1) To give away fermented malt 
beverages for the purpose of influencing 
the sale of any particular kind, make, or 
brand of any malt beverage and to 
furnish or supply any commodity or 
article at less than its market price for 
said purpose, except advertising 
materia] and signs. 

(2) (a) On or after July 30,1987, but 
prior to three years from said date, to 
fail to display at all times in a prominent 
place on premises licensed for retail sale 
a printed card with a minimum height of 
fourteen inches and width of eleven 
inches with each letter to be a minimum 
of one-half inch in height, which shall 
read as follows: 

Warning 

It is illegal to sell 3.2 beer to any 
person under the legal drinking age, and 
it is illegal for any person under the 
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legal drinking age to possess or to 
attempt to purchase the same. 

Identification cards which appear to 
be fraudulent when presented by 
purchasers may be confiscated by the 
establishment and turned over to a law 
enforcement agency. 

It is illegal if you are the legal drinking 
age or older for you to purchase 3.2 beer 
for a person under the legal drinking 
age. 

Fines and imprisonment may be 
imposed by the courts for violation of 
these provisions. 

(b) On or after three years from July 
30,1987, to fail to display at all times in 
a prominent place on premises for retail 
sale a printed card with a minimum 
height of fourteen inches and a width of 
eleven inches with each letter to be a 
minimum of on-half inch in height, 
which shall read as follows: 

Warning 

It is illegal to sell 3.2 beer to any 
person under twenty-one years of age, 
and it is illegal for any person under 
twenty-one years of age to possess or to 
attempt to purchase the same. 

Identification cards which appear to 
be fraudulent when presented by 
purchasers may be confiscated by the 
establishment and turned over to a law 
enforcement agency. 

It is illegal if you are twenty-one years 
of age or older for you to purchase 3.2 
beer for a person under twenty-one 
years of age. 

Fines and imprisonment may be 
imposed by the courts for violation of 
these provisions. 

(3) To permit any fermented malt 
beverages to be sold or dispensed by 
any person under the age of eighteen 
years. 

C. It is unlawful for any manufacturer 
or wholesaler to sell, deliver, or cause to 
be delivered to any retail licensee any 
beverage containing alcohol in excess of 
three and two-tenths percent by weight, 
or for any retailer to sell, possess, or 
permit the consumption on the premises 
of any of the beverages containing 
alcohol in ^cc^ss of three and two- 
tenths percent by weight, or for any 
retail licensee to hold or operate under 
any license for the sale of any beverages 
containing alcohol in excess of three 
and two-tenths percent by weight for the 
same premises. Any violation by any 
licensee of the provisions of this 
subsection C shall immediately cause 
the cancellation of the license granted 
under this article. 

D. (1) Not withstanding the increase in 
the legal drinking age from eighteen 
years of age to twenty-one years of age 
as contained in this section, any person 
who is eighteen years of age or older on 


July 29,1987, may continue to purchase, 
possess, and consume any fermented 
malt beverage without violating the 

[ provisions in this section. It is likewise 
awful for any person to sell, serve, give 
away, dispose of. exchange, or deliver, 
or to permit the sale, serving, giving, or 
procuring of, any fermented malt 
beverage to or for any person eighteen 
years of age or older on July 29,1987. 

(2) This subsection D is repealed, 
effective three years from July 30.1987. 

Section 6, Federal Mandate—Effect on 
Law 

If the Congress of the United States 
repeals the mandate established by the 
"Surface Transportation Assistance Act 
of 1982*' relating to the national uniform 
drinking age of twenty-one. as found in 
section 6 of Public Law 98-383, or the 
United States Supreme Court declares 
the provisions to be unconstitutional or 
otherwise invalid, the pertinent age in 
section 8 shall be nineteen years of age. 

Section 7. Unlawful Financial Interest 

A. It is unlawful for any wholesaler or 
manufacturer to furnish, supply, or loan 
in any manner, directly or indirectly, to 
any retail licensee licensed pursuant to 
this article any financial assistance or 
any equipment, fixtures, chattels, or 
furnishings used in the storing, handling 
serving, or dispensing of food or 
fermented malt beverages within the 
premises or for making any structural 
alterations or improvements in or on the 
building on which such premises are 
located; but this section shall not apply 
to signs or displays within such 
premises. 

B. It is unlawful for any retail licensee 
licensed pursuant to this article to 
receive and obtain from any wholesaler 
or manufacturer, directly or indirectly, 
any financial assistance, or any 
equipment, chattels, or furnishings used 
in the storing, handling, serving, or 
dispensing of food or fermented malt 
beverages within the premises, or to ask 
for any structural alterations or 
improvements in or on the building on 
which such premises are located; but 
this section shall not apply to signs or 
signs or displays within such premises, 
or to advertising materials which are 
intended primarily to advertise the 
product of the wholesaler or 
manufactiunr and which have only 
negligible value in themselves, or to the 
inspection and servicing of malt 
beverage dispensing equipment to the 
extent necessary for the maintenance of 
reasonable standards of purity, 
cleanliness, and health. 

C. It is unlawful for any person of a 
corporation holding any license 
pursuant to this article, or any person 


who is a stockholder, director, or officer 
of any corporation holding a license 
pursuant to this article, to be a 
stockholder, director, or officer or to be 
interested, directly or indirectly, in any 
person or corporation that lends money 
to any person or corporation licensed 
pursuant to this article, but this 
subsection C shall not apply to banks, 
savings and loan associations, or 
industrial banks supervised and 
regulated by an agency of the state or 
federal government or to FHA-approved 
mortgages, or to officers, directors, or 
stocl^olders thereof; and it is unlawful 
for any person or corporation licensed 
pursuant to this title, or any stockholder, 
director, or officer of such corporation, 
to make any loan or be interested, 
directly or indirectly, in any loan to any 
other licensee under this article. 

D. It is unlawful for any owner, part 
owner, shareholder, stocUiolder, or 
person interested, directly or indirectly, 
in any retail business or establishment 
of a retail licensee licensed pursuant to 
this article to enter into any agreement 
with any person or party to receive, 
possess, or accept any money, fixtures, 
supplies, or things of value firom any 
person or party whomsoever, whereby a 
retail licensee licensed pursuant to this 
article may be influenced or caused 
directly or indirectly to buy, sell, 
dispense, or handle the product of any 
manufacturer of fermented malt 
beverages; but this section shall not 
apply to displays within such premises. 

R Any transaction, agreement, 
arrangement prohibited by this article, if 
made and entered into by and between 
the persons and parties described and 
referred to in this article, shall be 
unlawful and void, and any obligation or 
liability arising out of such transaction, 
agreement, or arrangement shall be 
unenforceable in tribal court by 
or aganist any such persons and parties 
entering into such transaction, 
agreement or arrangement. 

F. The purpose and intent of the 
provisions of this section is to prohibit 
and prevent the control of the retail 
outlets for the sale of fermented malt 
beverages by any persons or parties 
other than the retail licensee licensed 
pursuant to the provisions of this article. 

Section 8, Violation—Penalty 

Any person violating any of the 
provisions of this article or any of the 
rules and regulations authorized and 
adopted pursuant to this article or any 
amendments or additions thereto is 
guilty of a liquor violation of the 
Criminal Code of the Southern Ute 
Indian Tribal Code and, upon conviction 
thereof, shall be punished by a fine of 
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not more than flve thousand dollars for 
each offense, or by imprisonment for not 
more than one year, or by both such fine 
and imprisonment; and, upon conviction 
thereof, any license granted and issued 
pursuant to the provisions of this article 
to said person so convicted may be 
revoked, and no such license shall 
thereafter be granted or issued to said 
person so convicted. 

Section 9. Lawful Acts 

It is lawful for a person under 
eighteen years of age who is under the 
supervision of a person on the premises 
over eighteen years of age to be 
employed in a place of l^siness where 
fermented malt beverages are sold at 
retail in containers for off-premises 
consumption. During the normal course 
of such employment, any person under 
eighteen may handle and otherwise act 
with respect to fermented malt 
beverages in the same manner as he 
does with other items sold at retail; 
except that no person under eighteen 
shall sell or dispense fermented malt 
beverages, check age identification, or 
make deliveries beyond the customary 
parking area for the customers of the 
retail outlet. This section shall not be 
construed to permit the violation of any 
other provisions of this section imder 
circumstances not specified in this 
section. 

Section 10. Judicial Review 

Any person applying to the tribal 
courts for a review of the Tribal 
Councirs decision shall apply for review 
within thirty days after the date of 
decision and shall be required to pay the 
cost of preparing a transcript of 
proceedings before the Tribal Council 
when such a transcript is demanded by 
the person taking the appeal or when 
such a transcript is furnished by the 
Tribal Council pursuant to court order. 
Such court shall determine by a clear 
and convincing evidence whether said 
refusal was arbitrary and without good 
cause, and. if so finding, said court shall 
order the Tribal Council to issue said 
license. 

Article IV. Special Event License 

Section 1, Special Event Licenses 
Authorized 

The Tribal Council may issue a 
special event license for the sale, by the 
drink only, of fermented malt beverages, 
or alcoholic beverages to organizations 
and political candidates qualifying 
under this article, subject to the 
applicable provisions of Article I, 

Article D, and Article III of this Title and 
to the limitations imposed by this 
Article IV. 


Section Z Qualifications of 
Organizations for Licenses 

A. (1) A special event license issued 
under this article may be issued to an 
organization, which has been 
incorporated under the laws of the state 
of Colorado for purposes of a social, 
fraternal, patriotic, political, or athletic 
nature, and not for pecuniary gain, or 
which is a regularly charter^ branch, 
lodge, or chapter of a national 
organization or society organized for 
such purposes and being non-profit in 
nature, or which is a regularly 
established religious or philanthropic 
institution, to any political candidate 
who has filed the necessary reports and 
statements with the secretary of state of 
Colorado, and to any organization or 
tribal political candidate determined by 
the Tribal Council to meet the same 
general guidelines as above. 

(2) A special event license may be 
issued to any facility owned by the 
Tribe at which productions or 
performances of an artistic or cultural 
nature are presented for use at such 
facilities or at recreation facilities 
owned by the Tribe, subject to the 
provisions of this article. 

Section 3. Grounds for Issuance of 
Special Event Licenses 

A. A special event license may be 
issued only upon a satisfactory showing 
by an organization or a qualified 
political candidate that other existing 
facilities are not available or are 
inadequate for the needs of the 
organization or political candidate and: 

(1) Existing licensed facilities are 
inadequate for the purposes of serving 
members or guests of the organization or 
political candidate and that additional 
facilities are necessary by reason of the 
nature of the special event being 
scheduled; or 

(2) The organization or political 
candidate is temporarily occupying 
premises other than the regular premises 
of such organization or candidate during 
such special events and that members of 
the general public will be served during 
such special events. 

B. A special event license may be 
issued under this section 
notwithstanding the fact that the special 
event is to be held on premises licensed 
under the provisions of Article I or 
Article 111 of this title. The holder of a 
special event license issued pursuant to 
this subsection (B) shall be responsible 
for any violation of Article U or Article 
111 of this title. 

C. Nothing in this article shall be 
construed to prohibit the sale or 
dispensing of fermented malt beverages 
or alcoholic beverages on any closed 


street, highway, or public byway for 
which a special event license has been 
issued. 

Section 4. Fees for Special Event 
Licenses 

A. Special event license fees are: 

(1) Fifty dollars per day for an 
alcoholic beverage license. 

(2) Twenty-five dollars per day for a 
fermented malt beverage license. 

B. All such fees are payable in 
advance to the Finance Officer of the 
Southern Ute Indian Tribe, and the Tribe 
Council may require any applicant to 
post a performance bond to assure 
compliance with the provisions of this 
artide. 

Section 5. Restrictions Related to 
Special Event Licenses 

A. Each special license shall be issued 
for a specific location and is not valid 
for any other location. 

B. A special event license authorizes 
sale of the beverage or the liquors 
specified only during the following 
hours: 

(1) Between the hours of seven a.m. of 
the day specified in an alcoholic 
beverage license and until two a.m. of 
the day immediately following. 

(2) Between the hours of seven a.m. of 
the day specified in a fermented malt 
beverage license and until midnight of 
the same day. 

C. A special event license may not be 
issued to any organization for more than 
ten days in one calendar year. This 
provision does not apply to tribally 
owned fadlities. 

D. No issuance of a special event 
license shall have the effect of requiring 
the Tribal Council to issue such a 
license upon any subsequent application 
by an organization. 

E. Sandwiches or other food snacks 
shall be available during all hours of 
service of alcoholic beverages, but 
prepared meals need not be served. This 
provision does not apply to tribally 
owned facilities. 

Section 6. Ground for Denial of Special 
Event Licenses 

A. The Tribal Council may deny the 
issuance of a special event license upon 
the grounds that such issuance would be 
injurious to the public welfare by reason 
of the nature of the special event, its 
location within the reservation, or the 
failure of the applicant in a past special 
event to conduct such event in 
compliance with applicable laws and 
regulations. 

B. Public notice of the proposed 
license and of the procedure for 
protesting issuance of the license shell 
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be conspicuously posted at the proposed 
location for at least ten days before 
approval of the license by the Tribal 
Council. 

Section 7. Applications for Special 
Event Licenses 

A. Applications for a special event 
license shall be made with the Tribal 
Council on forms provided by the Tribal 
Council and shall be verified by oath or 
affirmation of an officer of the 
organization or of the political candidate 
making application. 

B. In addition to the fees provided in 
section 4 of this article, applications 
shall be accompanied by such fee as the 
Tribal Council may fix, not to exceed 
twenty-five dollars, for both 
investigation and issuance of license. 


C. The Tribal Council shall cause a 
hearing to be held if, after investigation 
and upon review of the contents of any 
protest filed by affected persons, 
sufficient grounds appear to exist for 
denial of a license. Any protest shall be 
filed by affected persons within ten days 
after the date of notice pursuant to 
section 6 of this article. Any hearing 
required by this subsection (C) or any 
hearing held at the discretion of the 
Tribal Council shall be held at least ten 
days after the initial posting of the 
notice, and notice thereof shall be 
provided the applicant and any person 
who has filed a protest. 

Section 6. Exemptions 

An organization otherwise qualifying 
under section 2 of this article shall be 
exempt from the provisions of this part 


and shall be deemed to be dispensing 
gratuitously and not to be selling 
fermented malt beverages or malt, 
spirituous, or vinous liquors when it 
serves, by the drink, fermented malt 
beverages or malt, spirituous, or vinous 
liquors to its members and their guests 
at a private function held by such 
organization or unlicensed premises so 
long as an admission or other charge, if 
any. required to be paid or given by any 
such member as a condition to entry or 
participation in the event is uniform as 
to all without regard to whether or not a 
member or such member's guest 
consumes or does not consume such 
beverages or liquors. 

Eddie F. Brown, 

Assistant Secretary-—Indian Affairs 
[FR Doc. 92-16013 Filed 7-8-92; 6:45 am] 
BILUNQ COOC 431<M>2-M 
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NATIONAL INDIAN GAMING 
COMMISSION 

25 CFR Parts 571,573, 575 and 577 

Compliance and Enforcement 
Procedures Under the Indian Gaming 
Regulatory Act 

AGENCY: National Indian Gaming 

Commission. 

action: Proposed rule. 

summary: The National Indian Gaming 
Commission is proposing regulations to 
implement the compliance and 
enforcement provisions of the Indian 
Gaming Regulatory Act of 1988. The 
proposed rule would establish 
procedures for monitoring and 
investigations, enforcement, civil 
penalties, and appeals to the 
Commission. 

DATES: Comments must be received by 
September 8,1992. 

ADDRESSES: Commenters may submit 
their comments by mail, facsimile, or 
delivery to: Compliance and 
Enforcement Rule Comments, National 
Indian Gaming Commission, suite 250, 
1850 M Street NW.. Washington, DC 
20036-5803. Fax number: 202^2-7066 
(not a toll-free number). Public 
comments may be delivered or 
inspected from 9 a.m. until noon and 
from 2 p.m. to 5 p.m. Monday through 
Friday. 

FOR FURTHER INFORMATION CONTACT: 

Neil Stoloff at 202-632-7003 ext. 35. or 
by facsimile at 202-632-7066 (not toll- 
free numbers). 

SUPPLEMENTARY INFORMATION: 
Background 

The Indian Gaming Regulatory Act 
(IGRA, orthe Act). 24 U:S.C. 2701 et 
seq», was signed into law on October 17. 
1988. The Act established the National 
Indian Gaming Commission (the 
Commission). Under the IGRA, the 
Commission is charged with regulating 
class II gaming, and certain aspects of 
class 111 gaming. 

On August 15,1991, the Commission 
published a final rule (56 FR 40702) 
requiring class II gaming operations to 
compute and pay to the Commission the 


annual fees required by section 2717 of 
the Act. On April 9,1992 (57 FR 12382), 
the Commission published a final rule 
that defines key statutory terms, notably 
clarifying the distinctions between class 

II gaming (regulated by tribes and the 
Commission) and class III gaming 
(regulated under negotiated tribal-state 
compacts). 

The regulations proposed today would 
implement the Commission’s authority 
to enforce federal and tribal gaming 
requirements. The Commission is 
proposing rules separately regarding its 
review and approval of tribal gaming 
ordinances and resolutions under 
sections 2710 and 2712 of the Act In the 
coming months, the Commission will 
propose rule regarding its review of 
management contracts under sections 
2711 and 2712 of the Act and tribal self- 
regulation under section 2710(c) of the 
Act. 

Statutory Authority 

Section 2705 of the IGRA authorizes 
the Commission’s Chairman, sub|ect to 
an appeal to the Commission, to: 

(1) Issue orders of temporary closure 
of Indian gaming operations as provided 
in section 2713(b) of the Act; 

(2) Levy and collect civil money 
penalties as provided in section 2713(a) 
of the Act; 

(3) Approve tribal ordinances and 
resolutions regulating class 11 and class 

III gaming as provided in section8^710 
and 2712 of the Act; and 

(4) Approve management contracts for 
class II and class Ill gaming as provided 
in sections 2710(d)(9) and 2711 of the 
•Act. 

Section 2706 of the IGRA authorizes 
the Commission to, among other things: 

(1) Monitor class II gaming conducted 
on Indicm lands; 

I (2) Inspect and examine all premises 
looted on Indian lands on whidi class 
n gaming Is conducted; 

(3) Inspect, examine, photocopy, and 
audit papers, books, and records 
concerning class 11 gaming conducted on 
Indian lands: 

(4) After providing an opportunity for 
a hearing, make permanent an order of 
temporary closure of an Indian game; 
and 


(5) Adopt such regulations and 
guidelines as the Commission deems 
appropriate to Implement the Act. 

Regulatory Approach 

The IGRA authorizes the Commission 
to enforce the provisions of both federal 
and tribal gaming law. At the same time, 
the Act’s regulatory scheme 
contemplates that Indian tribes, through 
ordinances and management contracts, 
certificates of self-regulation, and tribal- 
state compacts, will exercise primary 
regulatory authority over gaming on 
Indian lands. Although the regulations 
proposed today would implement the 
Commission’s broad enforcement 
authority under the Act. they must be 
read within the context of a regulatory 
scheme that respects tribal sovereignty. 
Thus, as a matter of policy the 
Commission will, whenever practicable, 
afford tribes the opportunity to address 
compliance problems in the first 
instance. 

For example, the Chairman’s authority 
to issue notices of violation and orders 
of temporary closure is discretionary 
under the Act and these regulations. The 
Chairman intends to exercise this 
discretion only after a tribe, once 
notified of a violation, fails to take 
appropriate enforcement action in a 
timdy manner. 

In today’s proposed regulations, the 
Commission also attempts to encourage 
eariy resolution of disputes by providing 
opportunities for settlement of 
enforcement actions and expedited 
review of orders of temporary closure. 

In general, the enforcement provisions 
of these regulations apply to the owners 
and operators of Indian gaming 
operations, against whom the 
Commission is seeking civil sanctions. 
For simplicity’s sake, such persons are 
referred to here as “respondents.” 

The flow chart presented below 
summarizes the enforcement process 
reflected In today’s proposal. The 
Commission invites comment on both 
the basic approach of these regulations 
and any specific issues that commenters 
identify. 

BILJLSMO COOE TSSS-OI-N 
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ENFORCEMENT PROCESS FLOW CHART 

When the Chairman finds a violation^ he will attempt to work with the tribe to ensure compliance. If the tribe fails 
to take appropriate enforcement action, the Commission will follow the procedures outlined below. 

If the violation is minor and readily correctable, the Chairman's representative will oversee on-the-spot 
compliance. " 

If the violation is not minor or readily correctable, but does not warrant closure, the Chairman's 
representative will issue a notice of violation prescribing corrective action within a time certain and will 
gather information necessary to calculate a penalty. 

VTithin 15 days after the notice issues, the respondent may provide pertinent information to the Chairman 
regarding the violation. 

Within 15 additional days, the Chairman may issue a proposed penalty assessment. 

Within 30 days after service of the proposed penalty assessment, the respondent may appeal to the 
Commission. 

I 

I If the violation warrants closure, the Chairman's representative, after consulting with the 

Chairman, will issue a notice of violation (as above) and an order of temporary closure, 
effective upon issuance. 

I 

I Within 7 days after service of the order of temporary closure, the respondent may request 

expedited review by the Chairman. 

I 

I Within 2 working days after the respondent makes a timely request, the Chairman will review 

the matter. 

I 

I Within 2 working days after his or her review, the Chairman will render a decision. 

I 

I Within 30 days after the date of closure, the respondent may appeal to the Commission. 

I I 

I I 

V v 

If the respondent files a timely appeal with the Commission, within 30 days after the request the Commission will 
designate a presiding official who will hold a hearing. 

Within 30 days after the date the bearing concludes, the presiding official will issue a recommended decision. 

Within 10 days after service of the recommended decision, the parties may file with the Commission any objections 
to the recommended decision. 

Within 20 days after the period for filing objections, the Commission will affirm or reverse the recommended 
decision, in whole or in part. The Commission’s decision constitutes final agency action. 

Once the Commission takes final action, the respondent may appeal to the appropriate federal district court. 


BILUNQ CODE TMS-Ct-C 
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Today’s proposal would promulgate 
four new parts in chapter III of title 25 of 
the CFR: Monitoring and investigations, 
enforcement, civil penalties, and 
appeals before the Commission. Key 
provisions are discussed below. 

Monitoring and Investigations 

Part 571 sets forth general procedures 
for the Commission's exercise of its 
investigative and information-collection 
authorities under sections 27O0(b], 
2710(b)(2)(C). 2715. and 2710 of the Act. 
Section 2716(a) of the Act provides that 
* the Commission shell preserve 
any and all information received 
pursuant to (the Act] as confidential 
pursuant to the provisions of (5 U.S.C. 
552(b) (4) and (7) (the Freedom of 
Information Act (FOIA))).” Those 
provisions of the FOIA exempt from 
mandatory disclosure: 

(1) Trade secrets and commercial or 
financial information; and 

(2) Investigatory records (subject to 
certain limitations). 

The Commission believes that section 
2716(a) removes from the Commission 
the discretion it would otherwise have 
to disclose information that falls within 
the cited exemptions from FOIA. The 
Commission does not believe, however, 
that the IGRA makes all information the 
Commission receives under the Act 
confidential, whether or not such 
information logically falls .within a.FOIA 
exemption. 

Still, the Commission believes that 
most of the information it receives under 
the Act will fall within one of the two 
cited FOIA exemptions. Information 
associated with fee reports, audit 
reports, background investigations, and 
management contracts, for example, 
clearly would be exempt from 
disclosure. Under the Commission's 
proposed interpretation of the Act, then, 
most information would be deemed 
confidential and. in the absence of an 
express waiver, exempt from disclosure. 

Accordingly, proposed § 571.3 
provides that, unless confidentiality is 
waived, the Commission will treat as 
confidential any and all information 
received under the Act and falling 
within exemptions (b)(4) and (b)(7) of 
the FOIA. Nonetheless, in accordance 
with section 2716(b) of the Act, when 
information indicates a violation of 
federal, state, or tribal statutes, 
regulations, ordinances, or resolutions, 
the Commission will provide siich 
information to appropriate law 
enforcement officials. The Commission 
solicits comment on its interpretation of 
section 2716 of the Act. 

Section 571.5 provides that the 
Commission’s authorized representative, 
upon presenting appropriate credentials. 


may enter the premises of a gaming 
operation to inspect, examine, 
photocopy, and audit papers, books, and 
records concerning class II gaming 
conducted on Indian lands. 

Sections 571.8 through 571.11 would 
implement section 2716 of the IGRA by 
authorizing the Commission to require, 
by subpoena and deposition, the 
attendance and testimony of witnesses, 
and the production of all books, papers, 
and documents relating to any matter 
under consideration or investigation by 
the Commission. 

Sections 571.12 and 571.13 would 
implement sections 2710(b)(2)(C) and 
2710(d)(2)(A) of the Act by requiring 
each gaming tribe to obtain an annual 
independent audit of all gaming 
operations on Indian lands and provide 
the results of the audit to the 
Commission. 

Enforcement 

Proposed pert 573 sets forth general 
rules governing the Commission’s 
enforcement of the Act, 25 CFR chapter 
III, and tribal laws, regulations, 
ordinances, and resolutions approved by 
the Chairman under 25 U.S.C. 2710 and 
2712. Section 573.3 authorizes the 
Chairman to issue a notice of violation 
to the owner or operator of an Indian 
gaming operation. Section 573.6 
identifies the circumstances under 
which the Chairman may exercise his 
authority to issue an order of temporary 
closure of all or part of an Indian gaming 
operation. Section 2713(b) of the IGRA 
grants this power when the Chairman 
finds “substantial" violations of federal 
or tribal law. 

Proposed 5 573.0(a) indentifies the 
specific violations deemed "substantial" 
violations that may warrant closure. In 
developing this list, the Commission 
focused on violations that, by their 
nature, may warrant closure 
immediately upon detection. If the 
Commission discovers, for example, that 
a gaming operation on Indian lands has 
no valid tribal license, immediate 
closure may be appropriate because the 
violation cannot be remedied quickly— 
that is. by qualifying for and obtaining a 
tribal license—and to allow the 
establishment to operate in the 
meantime would violate section 
2710(b)(1) of the Act. (Note that section 
2710(b)(1) appears to require a tribal 
license even when a tribe itself is the 
proprietor of a gaming operation.) 

The Chairman will consider closure 
for violations other than the specific 
violations listed in { 573.6 when, under 
§ 573.6(a)(1), noncompliance continues 
beyond the deadline for correction 
provided in a notice of violation, or 


beyond a reasonable time after notice 
by a tribe. 

Section 573.B(b) provides that an order 
of temporary closure will be effective 
upon receipt unless the order provides 
otherwise. In cases where a substantial 
violation does ndt warrant closure 
immediately upon detection, the 
Chairman may issue an order of 
temporary closure that in the absence 
of appropriate correction action, will 
become effective on a date certain. The 
Commission solicits comment on its 
proposed approach to addressing 
"substantial" violations under section 
2713(b) of the. Act. 

Because an order of temporary closure 
is a serious civil sanction, ( 573.6(c) 
provides a right to informal expedited 
review of such an order. Whether or not 
a respondent seeks expedited review, 
however, proposed part 577 (discussed 
below) provides a right of appeal to the 
full Commission. 

As noted sibove, the Chairman's 
authority under the IGRA to enforce 
tribal ordinances and resolutions is 
limited to ordinances and resolutions 
that have been approved by the 
Chairman under 25 U.S.C. 2710 or 2712. 
At a minimum, those ordinances and 
resolutions must meet the approval 
criteria of 26 U.S.C. 2710(b)(2). In 
addition, the Commission encourages 
tribes to include in ordinances and 
resolutions submitted for the Chairman’s 
approval any additional provisions that 
the tribes may^want the Chairman to 
assist in enforcing. Under proposed 
S 573.6(a)(9), for example, the Chairman 
may not be able to exercise his closure 
authority against a gaming operation 
that refuses to allow an authorized 
tribal official to enter or inspect the 
operation, unless an ordinance or 
resolution approved by the Chairman 
under 25 U.S.C 2710 or 2712 includes a 
provision that requires such access. In 
this exEunple, the Chairman may be 
limited to his authority under 25 U.S.C. 
2711(f] to void the management contract, 
which can only occur after notice and 
hearing. 

Civil Penalties 

Part 575 addresses the assessment of 
civil penalties under section 2713 of the 
Act. The objective of civil penalties is to 
deter violations and to promote 
maximum compliance with the terms 
and purposes of the Act The 
Commission seeks, in exercising its civil 
penalty authority, to treat the owners 
and operators of Indian gaming 
establishments in a fair and equitable 
manner and to encourage swift 
resolution of compliance issues. (Note 
that collected civil penalties revert to 
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the U.S. lYeasury; they are not used to 
fund Commission operations.) 

Section 575.4 authorizes the Chairman 
to assess a p^aJ^, not to exceed 
$25,000 per violation, for each notice of 
violation or order of temporary closure, 
after considering the following factors: 

(1) Economic Benefit of Noncompliance 

The Chairman will consider the extent 
to which the respondent obtained an 
economic benefit firom a violation. In 
general, the Chairman will seek to 
impose a civil penalty that accounts for 
both the documented or estimated 
benefit and the likelihood of escaping 
detection. If a violation continues for 
more than one day, the Chairman may 
treat each daily illegal act or omission 
as a separate violation, to the extend 
necessary to recover the total economic 
benefit of noncompliance. 

The Chcdrman's consideration of the 
economic benefit of noncompliance is 
necessary to ensure that violators do not 
profit from their unlawful conduct and, 
conversely, that law-abiding Indian 
gaming operations are not placed at a 
competitive disadvantage. The 
Administrative Conference of the United 
States has endorsed thU approach to 
civil penalty assessment (see 1 CFR 
305.7^, Recommendation AJ.) 

(2) Seriousness of the Violation 

The Chairman will consider the 
seriousness of a violation in terms of the 
extent to which the violation threatens 
the integrity of Indian gaming. Serious 
violations include, but are not limited to, 
the ''substantial** violations listed in 
proposed § 573.6, 

(3) History of Violations 

The Chainnan will consider the 
respondent's history of violations over 
the preceding five years. 

(4) Negligence or Willfulness 

The Chairman will consider the 
degree of negligence or willfulness of the 
respondent in causing or failing to 
correct the violation, through either act 
or omission. 

(5) Good Faith 

Finally, the Chainnan may adjust a 
penalty based on the degree of good 
faith of the respondent in attempting to 
achieve rapid compliance after notice of 
a violation. 

Section 575.5 provides that, once cited 
for a violation, a respondent may submit 
information to assist the Chairmcm in 
determining the facts surrounding the 
violation and the penalty amount, if any. 
This section also allows the Chainnan 
to review and reassess any penalty if 
necessary to consider facts that were 


not reasonably available on the date of 
th^roposed assessment. 

The Chairman’s dvil penalty authority 
is discretionary under the Act, Proposed 
S 575.6. therefore, authorizes the 
Chairman to reduce or waive a penalty 
if he determines that, taking into 
account exceptional factors present in a 
particular case, the penalty is 
demonstrably unjust. The Chainnan 
must fully explain and document every 
reduction or waiver. 

Appeals Before the Commission 

Proposed part 577 provides 
procedures for appeals to the 
Commission regarding: 

(1) The fact of a vi^tion alleged in a 
notice of violation or order of temporary 
closure; 

(2) Civil money penalties assessed by 
the Chairman; 

(3) Whether an order of temporary 
closure issued by the Chairman should 
be made permanent or be dissolved; and 

(4) The validity of the Chairman's 
voiding or modification of a 
management contract under 25 U.S.C 
2711(0 subsequent to initial approval. 
Appeals from other determinations of 
the Chairman under 25 U.S.C. 2711 and 
2712 (Management contracts) and 2710 
and 2712 (Tribal gaming ordinances) will 
be add ressed elsewhere in chapter III of 
25 CFR, 

Part 577 provides for appeals to the 
Commission to be held before a 
presid^ official designated by the 
Commission, To ensure a separation of 
prosecutorial and adjudicative functions 
within the Commission, the presiding 
ofiicial must have had no previous role 
in the enforcement action that is the 
subject of the appeal. Subject to certain 
minimum standards, the presiding 
official will have broad chscretion to 
conduct the proceeding in a manner that 
will lead to an expeditious resolution 
yet provide a full airing of the issues. 

SecUon 2713(b)(2) of the IGRA 
provides: 

Not later than thirty days after the issuance 
by the Chairman of an or^r of temporary 
closure, the Indian tribe or management 
contractor involved shall have a right to a 
hearing before the Commission to determine 
whether such order should be made 
permanent or dissolved. Not later than sixty 
days following such hearing, the Commission 
shall, by a vote of not less than two of its 
members, decide whether to order a 
permanent closure of the gaming operation. 

In interpreting this provision, the 
Commission found an apparent 
ambiguity; Does the right to a hearing 
last 30 days, or does the hearing itself 
have to be provided within 30 days after 
the Chairman issues an order of 
temporary closure? If the latter 


interpretation were to prevail, the 
Conunission would have to provide 
some brief period (say, 10 days) within 
which a respondent would be permitted 
to request a hearing, and the 
Commission would be required to 
provide a hearing within the remainder 
of the statutory 30-day period (in this 
case, 20 days). The Commission believes 
that this approach would run the risk of 
forcing the respondent to file a hastily 
prejmred appeal and the Commission to 
provide a quick hearing that may not 
withstand judicial scrutiny. 

Rather, the Commission believes that 
a more reasonable interpretation of 
section 2713(b)(2) is that the right to 
appeal an order of temporary dosure 
runs for 30 days from the date on which 
the Chairman issues the order. The 
Commission then would condude a 
hearing within 30 days after the 
Commission's receipt of a timely notice 
of appeal, as provided in proposed 
§ 577.4(b). As a matter of policy, the 
Commission would, whenever 
practicable, reach its dedsion on such 
an appeal within 90 days after issuance 
of the order of temporary closure, the 
shortest time required under any 
interpretation of the Act. The 
Commission also notes that any 
hardship that may result from 
condudiing a hearing later than 30 days 
following issuance of an order of 
temporary closure would be mitigated 
by proposed $ 573.6(c). which provides a 
right to informal expected review of 
such an order. The Commission solicits 
comment on its proposed interpretation 
of section 2713(b)(2) of the IGRA, 

Proposed § 577.8 provides for the 
protection of confidential infonnation 
that may be contained in documents 
served on parties to appeals that involve 
more than two parties (in cases that 
involve only a single respondent and the 
Chairman, confidentiality is already 
protected under proposed S 571.4). The 
Commission has attempted to protect 
confidential information while affording 
parties access to information necessary 
for effective representation before the 
Commission. Section 577.6 conditions 
such access upon a party's agreement 
not to disclose confidential infonnation. 

In the same vein, the regulations 
proposed today would not provide for 
unlimited public access to proceedings 
under part 577 because of statutory 
restrictions on the Commission's 
discretion to disclose certain 
information (discussed above under 
Monitoring and Investigations). The 
Commission intends, however, to make 
available to the public significant 
decisions and other associated 
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documents, with any confldential 
information deleted. 

Section 577.9 authorizes the presiding 
official to defer the hearing for a 
reasonable time to permit the parties to 
negotiate a settlement. In the absence of 
a settlement. S 577.10 provides that. If no 
issue of material fact is found to have 
been raised, the presiding official may 
issue a recommended decision based on 
the record before him or her. When a 
genuine question of material fact is 
raised, on the other hand, the presiding 
official will set the case for an 
evidentiary hearing. 

Proposed § 577.12 provides that, under 
certain circumstances, the presiding 
official may permit persons other than 
the respondent to participate as parties. 
This may occur if the presiding official 
finds that: 

(1) The outcome of the proceeding 
could directly and adversely affect the 
persons or the class they represent; 

(2) They may contribute materially to 
the disposition of the proceeding; and 

(3) Their interest is not adequately 
represented by existing parties. 

Under S 577.14. the presiding official 
must render his or her recommended 
decision within 30 days after the 
conclusion of the hearing, after which 
the parties will have 10 days to file with 
the Commission their objections to any 
aspect of the recommended decision. 
Proposed S 577.15 requires the 
Commission, by a majority vote, to 
affirm or reverse, in whole or in part, the 
recommended decision of the presiding 
official within thirty (30) days after the 
date on which the presiding official 
issued the decision. In the absence of a 
majority vote by the Commission within 
the time provided, the action of the 
Chairman that is the subject of the 
appeal will be vacated. As provided in 
S 2714 of the IGRA. decisions by the 
Commission on appeals provided under 
proposed part 577 will be final agency 
decisions for purposes of appeal to the 
appropriate federal district court. 

Regulatory Matters 

Executive Order 12291 and the 
Regulatory Flexibility Act 

The Commission has tentatively 
determined that this document is not a 
major rule under Executive Order 12291. 
The Commission believes that the rule 
will not have any significant effects on 
the economy or result in major increases 
in costs or prices for consumers, 
individual industries, federal, state, or 
local governments, agencies, or 
geographical regions. The Commission 
also believes that the rule will not have 
any adverse effects on competition. 


employment, investment, productivity, 
innovation, or the export/import market. 

Pursuant to the Regulatory Flexibility 
Act, 5 U.S.C 601 et seq,, the Commission 
has tentatively determined that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities. The Commission believes that, 
because this rule is procedural in nature, 
it will not impose substantive 
requirements that could be deemed 
impacts within the scope of the Act. The 
Commission solicits comment on these 
preliminary determinations under the 
Executive Order and the Regulatory 
Flexibility Act. 

Paperwork Reduction Act 

The information collection 
requirements contained in this rule have 
been submitted to the Office of 
Management and Budget (OMB) for 
approval as required by 44 U.S.C. 3501 
et seq. The collection of this information 
will not be required until it has been 
approved by OMB. 

National Environmental Policy Act 

The Commission has determined that 
this proposed rulemaking does not 
constitute a major federal action 
significantly affecting the quality of the 
human environment and that no detailed 
statement is required pursuant to the 
National Environmental Policy Act of 
1969. 

Executive Order 12778 

The Chairman of the National Indian 
Gaming Commission has certified to 
OMB that this rule meets the applicable 
standards provided in sections 2(a] and 
2(b)(2] of Executive Order 12778, “Civil 
Justice Reform.” 56 FR 55195. October 
25.1991. 

Dated: July 1.1992. 

Anthony |. Hope. 

Chairman, National Indian Gaming 
Commission, 

List of Subjects 

25 CFR Part 571 

Gambling, Indians-lands. 
Investigations, Reporting and 
recordkeeping requirements. 

25 CFR Part 573 

Administrative practice and 
procedure. Gambling. Indians-lands. 

25 CFR Part 575 

Administrative practice and 
procedure. Gambling, Indians-lands. 
Penalties. 

25 CFR Part 577 

Administrative practice and 
procedure. 


For the reasons set forth in the 
preamble, title 25 of the Code of Federal 
Regulations is proposed to be amended 
by adding new parts 571, 573, 575, and 
577. 

PART 571—MONITORING AND 
INVESTIGATIONS 

Subpart A —Qenarai 

Sec. 

571.1 Scope. 

571.2 Definitions. 

571.3 Confidentiality. 

Subpart B—Inspection of Books and 
Records 

571.5 Entry of premises. 

571.6 Access to papers, books, and records. 

571.7 Maintenance and preservation of 
papers and records. 

Subpart C—Subpoenas and Depositions 

571.8 Subpoena of witnesses. 

571.9 Subpoena of documents and other 
items. 

571.10 Geographical location. 

571.11 Depositions. 

Subpart D—Audits 

571.12 Audit standards. 

571.13 Copies of audit reports. 

571.14 Relationship of audited financial 
statements to fee assessment reports. 

Authority: 25 U.S.C. 2706(b). 2710(b)(2)(C). 
2715. 2716. 

Subpart A-^General 
$571.1 Scope. 

This part sets forth general procedures 
governing Commission monitoring and 
investigations of Indian gaming 
operations. 

$571.2 DeflnlUons. 

As used in this chapter, the following 
terms have the specified meanings: 

Authorized representative means any 
person who is authorized to act on 
behalf of the Commission for the 
purpose of implementing the Act and 
this chapter. 

Day means calendar day unless 
otherwise specified. 

Hearing means that part of a 
proceeding that involves the submission 
of evidence to the presiding official, 
either by oral presentation or written 
submission. 

Party means the Chairman, the 
re8pondent(s). and any other person 
named or admitted as a party to a 
proceeding. 

Person means an individual, Indian 
tribe, corporation, partnership, or other 
organization or entity. 

Presiding official means a person 
designated by the Commission who is 
qualified to conduct an administrative 
hearing and authorized to administer 
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oaths, and has had no previous role in 
the prosecution of a matter over which 
he or she will preside. 

Respondent means the owner or 
operator of an Indian gaming operation, 
against whom the Commission is 
seeking civil sanctions under section 
2713 of the Act 

Violation means a violation of 
applicable federal or tribal statutes, 
relations, ordinances, or resolutions. 

§571.3 Confktentlallty. 

Unless confidentiality is waived, the 
Commission shall treat as confidential 
any and cdl information received under 
the Act and falling within the 
exemptions of 5 U.S.C 552(b)(4) and (7); 
except that when such information 
indicates a violation of Federal. State, or 
tribal statutes, regulations, ordinances, 
or resolutions, the Commission shall 
provide such information to appropriate 
law enforcement officials. The 
confidentiality of documents submitted 
in a multiple-party proceeding under 
part 577 of this chapter is addressed in 
§ 577.8 of this chapter. 

Subpart B—Inspaction of Books and 
Records 

§ 571Ji Entry of prenOses. 

(a) The Commission's authorized 
representative may enter the premises of 
an Indian gaming operation to inspect, 
examine, photocopy, and audit all 
papers, books, and records (including 
computer records) concerning: 

(1) Gross revenues of class II gaming 
conducted on Indian lands; and 

(2) Any other matters necessary to 
carry out the duties of the Commission 
under the Act and this chapter. 

(b) The Commission's authorized 
representative shall present official 
identification upon entering a gaming 
operation for the purpose of enforcing 
the Act. 

§ 571.6 Access to papers, books, and 
records. 

(a) Once the Commission's authorized 
representative presents proper 
identification, the manager or another 
employee of a gaming operation shall 
provide the authorized representative 
with access to all papers, books, and 
records (including computer records) 
concerning class D gaming or any otjher 
matters for which the Commission 
requires such access to carry out its 
duties under the Act. 

(b) If such papers, books, and records 
are not available at the location of the 
gaming operation, an employee of the 
gaming operation shall make them 
available at a time and place convenient 
to the Commission's authorized 
representative. 


(c) Upon the request of the 
Commission's authorized representative, 
an employee of the gaming operation 
shall photocopy, or allow the 
Commission's authorized representative 
to photocopy, any papers, books, and 
records that are requested by the 
Commission's authorized representative. 

§ 571.7 Maintanance and praaarvatlon of 
papers and records. 

(a) A gaming operation subject to 
relation by the Commission shall keep 
permanent l^oks of account or records, 
including inventory records of gaming 
supplies, sufficient to establish the 
amount of gross and net income, 
deductions and expenses, receipts and 
disbursements, and other information 
required in any financial statement, 
report, or other accounting prepared 
pursuant to the Act or this ^apter. 

(b) The Commission may require a 
gaming operation to submit statements, 
reports, or accountings, or keep specific 
records, that will enable the 
Commission to determine whether or 
not such operation: 

(1) Is liable for fees payable to the 
Commission and in what amount; and 

(2) Has properly and completely 
accounted for all transactions and other 
matters monitored by the Commission. 

(c) Books or records required by this 
section shall be kept at all times 
available for inspection by the 
Commission's authorized 
representatives. They shall be retained 
for as long as their contents may 
become material in the administration of 
any federal or Indian gaming 
requirements, but in no event less than 
seven (7) years. 

Subpart C-^Subpoenaa and 
Depositions 

§ 571.6 Subpoena of witnesses. 

By majority vote the Commission may 
authorize the Chairman to require by 
subpoena the attendance and testimony 
of witnesses relating to any mater under 
consideration or investigation by the 
Commission. Witnesses so summoned 
shall be paid the same fees cmd mileage 
that are paid to witnesses in the courts 
of the United States. 

§ 571^ Subpoena of documents and other 
items. 

By majority vote the Commission may 
authorize the Chairman to require by 
subpoena the production of certain 
documents and other items that are 
material and relevant to facts in issue in 
any matter under consideration or 
investigation by the Commission. 


§ 571.10 Geographicai locstion. 

The attendance of witnesses and the 
production of books, papers, and 
documents, may be required from any 
place in the United States at any 
designated place of hearing. 

§571.11 DsposWons. 

(a) A Commissioner may order 
testimony to be taken by deposition in 
any proceeding or investigation pending 
before the Commission at any stage of 
such proceeding or investigation. Such 
depositions may be taken before a 
person designated by the Commission 
who has the power to administer oaths. 

(b) A Commissioner or a person 
designated by a Commissioner under 
paragraph (a) of this section shall give 
reasonable notice of the taking of a 
deposition. Notice shall include the 
name of the witness and the time and 
place of the deposition. 

(c) Every person deposed under this 
part shall be required to swear or affirm 
to testify to the whole tnitlL Testimony 
shall be reduced to writing and 
subscribed by the deponent Depositions 
shall be filed promptly with the 
Commission. 

(d) Witnesses whose depositions are 
taken as authorized in this section, and 
the persons taking the same, shall be 
severally entitled to the same fees as are 
paid for like services in the courts of the 
United States. 

Subpart D—Audita 

§571.12 Aucftt standards. 

A tribe shall obtain an annual 
independent audit of each gaming 
operation on Indian lands. Such audits 
shall be conducted in accordance with 
generally accepted auditing standards. 

§ 571.13 Copies of audit reports. 

A tribe shall submit to the 
Commission a copy of the report(8) on 
the results of each annual audit within 
120 days after the end of each fiscal 
year. 

§ 571.14 Relationship of audited financial 
statements to fee assessment reports. 

A tribe shall reconcile its quarterly fee 
assessment reports, submitt^ under 25 
CFR part 514, with its audited financial 
statements and make available such 
reconciliation upon request by the 
Commission's authorized representative. 

PART 573—ENFORCEMENT 

Sec. 

573.1 Scope. 

573.3 Notice of violation. 

573.6 Order of temporary closure. 

Authority: 25 U.S.C 2705(a)(1). 2706. 2713, 
2715. 
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§573.1 Scope. 

This part sets forth general rules 
governing the Commission’s 
enforcement of the Act. this chapter, and 
tribal laws, regulations, ordinances, and 
resolutions approved by the Chairman 
under 25 U.S.C. 2710 and 2712. Civil 
penalties in connection with notices of 
violation and orders of temporary 
closure issued under this part are 
addressed in part 575 of this chapter. 

§ 573.3 Notice of violation. 

(a) The Chairman may issue a notice 
of violation to the owner or operator of 
an Indian gaming operation for any 
v4olation(s) of any provision of the Act 
or this chapter, or of any tribal law, 
regulation, ordinance, or resolution 
approved by the Chairman under 25 
U.S.C. 2710 and 2n2. 

(b) A notice of violation shall contain; 

(1) A citation to the federal or tribal 
law, regulation, ordinance, or resolution 
that has been or is being violated; 

(2) A description of the circumstances 
surrounding the violation, set forth in 
common and concise language; 

(3) Measures required to correct the 
violation; 

(4) A reasonable time for correction, if 
the respondent cannot take measures to 
correct the violation immediately; and 

(5) Notice of rights of appeal. 

§ 573.6 Order of temporary doaure. 

(a) When an order of temporary 
closure may issue. The Chairman may 
issue an order of temporary closure of 
all or part of an Indian gaming operation 
if one or more of the following 
substantial violations are present; 

(1) A tribal operator or management 
contractor fails to correct violations 
within; 

(1) The time permitted in a notice of 
violation; or 

(ii) A reasonable time after notice by 
a tribe. 

(2) A tribe fails to pay the annual fee 
required by 25 CFR part 514. 

(3) A gaming operation operates for 
business without a tribal o^inance or 
resolution approved by the Chairman 
under 25 U.S.C. 2710 or 2712. 

(4) A gaming operation operates for 
business without a license from a tribe, 
in violation of 25 U.S.C 2710(b)(1). 

(5) A gaming operation operates for 
business without background 
investigations having been completed 
under 25 U.S.C. 2710, 2711. or 2712. 

(0) There is clear and convincing 
evidence that a gaming operation 
defrauds a customer. 

(7) A management contractor operates 
for business without a contract 
approved by the Chairman under 25 
U.S.C. 2ni or 2712. 


(8) The owner, operator, or other 
agent of a gaming operation knowingly 
submits false or misleading information 
to the Commission or a tribe in response 
to any provision of the Act, this chapter, 
or a tribal ordinance or resolution 
approved by the Chairman under 25 
U.S.C. 2710 or 2712. 

(9) An employee of a gaming 
operation refuses to allow an authorized 
representative of the Commission or an 
authorized tribal official to enter or 
inspect a gaming operation, in violation 
of § 571.5 or 571.6 of this chapter, or of a 
tribal ordinance or resolution approved 
by the Chairman under 25 U.S.C. 2710 or 
2712. 

(10) A tribe fails to suspend a license 
upon notification by the Commission 
that a primary management official or 
key employee does not meet the 
standards for employment contained in 
25 U.S.C. 2711(e). 

(11) A gaming operation operates 
class III games in the absence of a 
tribahstate compact that is in effect, m 
violation of 25 U.S.C. 2710(d). 

(12) A gaming operation's facility is 
constructed, maintained, or operated in 
a manner that threatens the 
environment or the public health and 
safety, in violation of a tribal ordinance 
or resolution approved by the Chairman 
under 25 U.S.C. 2710 or 2712. 

(b) Order effective upon receipL The 
owner or operator of an Indian gaming 
operation shall close the operation upon 
receipt of an order of temporary closure, 
unless the order provides otherwise. 

(c) Informal expedited review. Within 
seven (7) days after receipt of an order 
of temporary closure, the respondent 
may request, orally or in writing, 
informal expedited review by the 
Chairman. 

(1) The Chairman shall conduct the 
expedited review provided for by this 
paragraph within two (2) working days 
after his or her receipt of a timely 
request. 

(2) The Chairman shall, within two (2) 
working days after the expedited review 
provided for by this paragraph; 

(i) Decide whether to continue an 
order of temporary closure; and 

(ii) Provide the respondent with an 
explanation of the basis for the decision. 

(3) Whether or not a respondent seeks 
informal expedited review under this 
paragraph, within thirty (30) days after 
the Chairman issues an order of 
temporary closure the respondent may 
appeal the order to the Commission 
under part 577 of this chapter. 

Otherwise, the order shall become 
permanent unless rescinded by the 
Chairman for good cause. 


PART 575—CIVIL PENALTIES 

Sec. 

575.1 Scope. 

575.3 How assessments are made. 

575.4 When penalty will be assessed. 

575.5 Procedures for assessment of civil 
penalties. 

575.6 Settlement, reduction, or waiver of 
penalty. 

575.9 Final assessment. 

Authority: 25 U.aC. 2705(a)(1). 2706, 2713. 
2715. 

§ 575.1 Scope. 

This part addresses the assessment of 
civil penalties under section 2713 of the 
Act with respect to notices of violation 
and orders of temporary closure issued 
under part 573 of this chapter. 

§ 573.3 How aesessmenU are made. 

The Chairman shall review each 
notice of violation and order of 
temporary closure in accordance with 
§ 575.4 of this part to determine whether 
a civil penalty will be assessed, the 
amount of the penalty, and. in the case 
of continuing violations, whether each 
daily illegal act or omission %vill be 
deemed a separate violation for 
purposes of the total penalty amount 
assessed. 

§ 575.4 When penalty wUI be aaeeased. 

The Chairman may assess a penalty, 
not to exceed $25,000 per violation, for 
each notice of violation or order of 
temporary closure, after considering the 
following factors: 

(a) Economic benefit of 
noncompliance. The Chairman shall 
consider the extent to which the 
respondent obtained an economic 
benefit from the noncompliance that 
gave rise to a notice of violation or order 
of temporary closure, as well as the 
likelihood of escaping detection. 

(1) The Chairman may consider the 
documented benefits derived from the 
noncompliance, or may rely on 
reasonable assumptions regarding such 
benefits. 

(2) If noncompliance continues for 
more than one day, the Chairman may 
treat each daily illegal act or omission 
as a separate violation. 

(b) Seriousness of the violation. The 
Chairman may adjust the amount of a 
civil penalty to reflect the seriousness of 
the violation. In doing so, the Chairman 
shall consider the extent to which the 
violation threatens the integrity of 
Indian gaming. Serious violations 
include, but are not limited to. the 
substantial violations identified in 

§ 573.6(a) of this chapter. 

(c) History of violations. The 
Chairman may adjust a civil penalty by 
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an amount that reflects the respondent*s 
history of violations over the preceding 
five (5) years. History of violations may 
be determined with respect to either a 
particular gaming operation or its owner 
or operator. 

(1) A violation shall not be considered 
unless the associated notice or order is 
the subject of a final order of the 
Commission: 

(2) No violation for which the 
associated notice or order has been 
vacated shall be considered; and 

(3) Each violation shall be considered 
whether or not it led to a civil penalty 
assessment. 

(d) Negligence or willfulness. The 
Chairman may adjust the amount of a 
civil penalty based on the degree of fault 
of the respondent in causing or failing to 
correct the violation, either through act 
or omission. 

(e) Good faith. The Chairman may 
adjust the amount of a penalty based on 
the degree of good faith of the 
respondent in attempting to achieve 
rapid compliance after notification of 
the violation. 

9 575.S Procedures for assessment of ctvil 
penalties. 

(a) Within 15 days after service of a 
notice of violation, the respondent may 
submit written information about the 
violation to the Chairman. The 
Chairman shall consider any 
information so submitted in determining 
the facts surrounding the violation and 
the amount of the penalty. 

(b) The Chairman shall serve a copy 
of the proposed assessment on the 
respondent within thirty (30) days after 
the notice was issued, when practicable. 

(c) The Chairman may review and 
reassess any penalty if necessary to 
consider facts that were not reasonably 
available on the date of issuance of the 
proposed assessment. 

9 575.6 Settlement, reduction, or waiver of 
penalty. 

(a) Reduction or waiver, (1) Upon 
written request of a respondent received 
at any time prior to the filing of a notice 
of appeal under part 577 of 5iis chapter, 
the Chairman may reduce or waive a 
penalty if he determines that, taking into 
account exceptional factors present in a 
particular case, the penalty is 
demonstrably unjust. The Chairman 
shall fully explain €md document every 
reduction or waiver in the records of the 
case. 

(2) All petitions for reduction or 
waiver shall contain: 

(i) A detailed description of the 
violation that is the subject of the 
penalty; 


(ii) A detailed recitation of the facts 
that support a finding that the penalty is 
demonstrably unjust, accompanied by 
underlying documentation, if any; and 

(iii) A declaration, signed and dated 
by the respondent and his or her counsel 
or representative, if any, as follows: 
Under penalty of perjury. I declare that, 
to the besi of my knowledge and belief, 
the representations made in this petition 
are true and correct. 

(3) The Chairman, within his or her 
discretion, shall determine whether to 
grant a reduction or waiver. The 
Chairman shall serve the respondent 
with a written determination, including 
a brief statement of the grounds for the 
Chairman's decision. 

(b) Settlement. At any time prior to 
the filing of a notice of appeal under 
part 577 of this chapter. 5ie Chairman 
and the respondent may agree to settle 
an enforcement action, induding the 
amount of the associated penalty. In the 
event a settlement is reached, a 
settlement agreement shall be prepared 
and signed by the Chairman and the 
respondent. If a settlement agreement is 
executed, the respondent shall be 
deemed to have waived all rights to 
further review of the violation or penalty 
in question, except as otherwise 
provided expressly in the settlement 
agreement. In the absence of a 
settlement of the issues under this 
paragraph, the respondent may contest 
the assessed penalty before the 
Commission in accordance with part 577 
of this chapter. 

9 575.9 Rnal assetsment 

(a) If the respondent fails to request a 
hearing as provided in part 577 of this 
chapter, the proposed assessment shall 
become a final order of the Commission. 

(b) The Commission shall transfer 
penalties paid under this chapter to the 
U.S. Treasury. 

PART 577—APPEALS BEFORE THE 
COMMISSION 

Sec. 

577.1 Scope 

577.3 Request for hearing. 

577.4 Hearing deadline. 

577.6 Service. 

577.7 Conduct of evidentiary hearing. 

577.8 Request to limit disclosure of 
confidential information. 

577.9 Consent order or settlement. 

577.10 Summary recommended decision. 

577.12 Intervention. 

577.13 Transcript of hearing. 

577.14 Recommended decision of presiding 
official. 

577.15 Review by Commission. 

Authority: 25 U.S.C 2706, 2713, 2715. 


9 577.1 Scope. 

(a) This part provides procedures for 
appeals to the ^mmission regarding: 

(1) The fact of a violation alleged in a 
notice of violation or order of temporary 
closures; 

(2) Civil money penalties assessed by 
the Chairman; 

(3) Whether an order of temporary 
closure issued by the Chairman should 
be made permanent or be dissolved; and 

(4) The validity of the Chairman's, 
voiding or modification of management 
contract under 25 U.S.C. 2711(f) 
subsequent to initial approval. 

(b) Appeals from determinations of 
the Chairman under 25 U.S.C. 2711 
(Management contracts) and 2710 
(Tribal gaming ordinances) are 
addressed elsewhere in this chapter. 

9 577.3 Request for hearing. 

(a) A respondent may contest before 
the Commission the matters listed in 

9 577.1(a)(1) through (4) by submitting a 
notice of appeal to the Commission 
within thirty (30) days after service of: 

(1) A notice of violation; 

(2) A proposed penalty assessment or 
reassessment; 

(3) An order of temporary closure; or 

(4) An order voiding or modifying a 
management contract subsequent to 
initial approval. 

(b) A notice of appeal shall include a 
statement of the reasons why the 
respondent believes the Chairman's 
action to be erroneous, including 
supporting documentation, if any. 

9 577.4 Hearing deadline. 

(a) The Commission shall designate a 
presiding official who shall commence a 
hearing within 30 days after the 
Commission receives a timely notice of 
appeal from the respondent. The 
Commission shall transmit the 
administrative record of the case to the 
presiding official upon designation. 

(b) If the subject of an appeal is 
whether an order of temporary closure 
should be made permanent or be 
dissolved, the hearing shall be 
concluded within 30 days after the 
Commission receives a timely notice of 
appeal,’unless the respondent waives 
this requirement. Notwithstanding any 
other provision of this part, the presiding 
official shall conduct such a hearing in a 
manner that will enable him or her to 
conclude the hearing within the period 
required by this paragraph, while 
ensuring due process to all parties. 

9577.6 Swrvic«. 

(a) A respondent who initiates an 
appeal under this part shall serve copies 
of the initiating documents on the 
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Commission at the address indicated in 
the notice or order that is the subject of 
the appeal All filings shall be made 
with the Commission until a presiding 
official is designated, after which ell 
filings shall be made with the presiding 
official. Any party or other person who 
subsequently files any other document 
with the Commission or the presiding 
officer shall simultaneously serve copies 
of that document on any other parties to 
the proceeding, except to the extent that 
§ 577.8 of this part may govern the 
disclosure of confidential information 
contained in a filing. 

(b) Copies of documents by which a 
proceedhig is initiated shall be served 
on all known parties personally, by 
facsimile, or by registered or certified 
mail, return receipt requested. All 
subsequent documents shall be served 
personally, by facsimile, or by first class 
mail. 

(c) Service of copies of all documents 
is complete at the time of personal 
service or, if service is made by mail or 
facsimfle, npon receipt. 

(d) Whenever an attorney or other 
representative has entered an 
appearance for a party in a proceeding 
initiated under this part, service 
thereafter shall be made upon the 
representative. 

(e) Computation of time for filing and 
service. In computing any period of time 
prescribed for filing and serving a 
document the last day of the period so 
computed shall be included, unless it is 
a Saturday, Sunday, federal legal 
holiday, or other nonbusiness day, in 
which case the period shall nm until the 
end of the next business day. 

(f) Extensions of time, (1) The 
presiding official may extend the time 
for filing or serving any document 
except a notice of appeal. 

(2) A request for an extension of time 
must be filed within the time originaliy 
allowed for filing. 

(3) For good cause the presiding 
official may grant an extension of time 
on his or her own initiative. 

§ 577.7 Conduct of evidentiary hearing. 

(a) When a genuine question of 
material fact is raised the presiding 
official shall and in any other case may, 
set the case for an evidentiary hearing. 
Within limits established by the 
presiding official an evideniiaxy hearing 
under this section shall include an 
opportunity to submit oral and 
documentary evidence, cross-examine 
witnesses, and present oral arguments. 

(b) When holding a hearing under this 
part, the presiding official may: 

(1) Administer oaths and affirmations; 

(2) Issue subpoenas authorized by the 
Commission; 


(3) Rule on offers of proof and receive 
relevant evidence; 

(4) Authorize exchanges of 
information among the parties when to 
do so would expedite the proceeding; 

{5) Regulate ^ course of the hearing; 

(6) Hold conferences for the 
settlement or sunplification of the issues 
by consent of the parties; 

(7) At any conference held pursuant to 
paragraph b(6) of this section, require 
the attendance of at least one 
representative of each party who has 
authority to negotiate the resolution of 
issues in controversy; 

(8} Dispose of procedural requests or 
simfiar matters; 

(9) Recommend decisions in 
accordance with S 577.14 of this pari 
and 

(lOj Take other actions authorized by 
the Commission consistent with this 
part. 

S 577JB RaquMt to liffilt dtedooure of 
contidonttal information. 

(a) If any person submitting a 
document in a proceeding that involves 
more than two partieB claims that some 
or all of the information contained in 
that document is exempt from the 
mandatary puttie disclosure 
requirements under the Freedom of 
Information Act (5 U.S.C 5521 is 
information referred to in 18 IJ.S,C 1905 
(disclosure of confidential information), 
or is otherwise exempt by law from 
public disclosure, the person shall: 

(1) Indicate that the document in its 
entirety is exempt from disclosure or 
identify and segregate information 
within the document that is exempt from 
disclosure; and 

(2) Request that the presiding official 
not ^sclose such information to the 
parties to the proceeding (other than the 
Chairman, whose actions regarding the 
disclosure of confidential information 
are governed by 5 571.3 of this chapter) 
except pursuant to paragraph (b) of this 
section, and shall serve die request upon 
the parties to the proceeding. The 
request to the presiding official shall 
include: 

(i) A copy of the document group of 
documents, or segregable portions of the 
documents marked Confidential 
Treatment Requested"; and 

(ii) A statement explaining why the 
information Is confidential. 

(b) A party to a proceeding may 
request that the presiding official direct 
a person submitting information under 
paragraph (a) of this section to provide 
that information to the party. The 
presiding official shall so direct if the 
party requesting the information agrees 
under oath and in writing: 


(IJ Not io use or disclose the 
information except «vithin the context of 
the proceeding; and 

(2) To retuni ail copies of the 
information at the CQnchision of the 
proceeding to the person submitting the 
information under paragraph (a) of this 
section. 

(c) If a person submitting documents 
in a proceeding under this part does not 
claim confidentiality under paragraph 
(a) of this section, the presiding official 
may assume that there is no objection to 
disclosure of the document in its 
entirety. 

(d) If the presiding official determines 
that confidential treatment is not 
warranted with respect to all or any part 
of the information in questiem. the 
presiding official shall so inform all 
parties by telephone, if possible, and by 
facsimile or express mail letter directed 
to the parties' last known address. The 
person requesting confidential treatment 
then shall be given an opportunity to 
withdraw the document before it is 
considered by the presidiog official or 
to disclose the information voluntarily to 
all parties. 

(e) If the presiding official determines 
that confidential treatment is warranted, 
the presiding official shall so inform all 
parties by faeshnfle or express mail 
directed to the parties’ last known 
address. 

(f) When a decision by a presiding 
official is based in whole or in part on 
evidence not included in the public 
record, the decision shall so state, 
specifying the nature of the evidence 
and the provision of law under which 
disclosure was denied, and the evidence 
so considered shall be retained under 
seal a part of the official record. 

{ S77.9 Cofiaefit ordar or aettiomont 

(a) General At emy time after the 
commencement of a proceeding, but at 
least five f5) days before the date set for 
hearing under 9 577.11 of this part, the 
parties jointly may move to defer the 
hearing for a reasonable time to permit 
negotiation of a settlement or an 
agreement containing findings and an 
order disposing of the whole or any part 
of the proceed^. Whether to grant the 
motion shall be in tiie discretion of the 
presiding official. 

(b) Consent Any agreement 
containing consent findings and an 
order disposipg of the whole or any part 
of a proceeding shall also provide: 

(1) That the order shall have the game 
force and effect as an order made after 
full hearing; 

(2) A waiver of any further procedural 
steps before the Commission; 
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(3) A waiver of any right to challenge 
or contest the validity of the order and 
decision entered into in accordance with 
the agreement; and 

(4) That the presiding official's 
certification of the findings and 
agreement shall constitute dismissal of 
the appeal and final agency 

action. 

(c) Submission, Before the expiration 
of the time granted for negotiations, the 
parties or their authorized 
representatives may: 

(1) Submit to the presiding official a 
proposed agreement containing consent 
findings and an order, 

(2) Notify the presiding official that 
the parties have reached a full 
settlement and have agreed to dismissal 
of the action, subject to compliance with 
the terms of the settlement; or 

(3) Inform the presiding ofHcial that 
agreement cannot be reached. 

(d) Disposition, In the event a 
settlement agreement containing 
consent findings and an order is 
submitted within the time granted, the 
presiding official shall certify such 
findings and agreement within thirty (30) 
days after his or her receipt of the 
submission. Such certification shall 
constitute dismissal of the appeal and 
final agency action. 

§ 577.10 Summary recommended 
decision. 

If no genuine issue of material fact is 
found to have been raised, the presiding 
official may declare the hearing 
concluded and, within thirty (30) days 
thereafter, issue a recommended 
decision. A recommended decision 
under this section shall include a 
statement of: 

(a) Findings of fact and conclusions of 
law on all issues presented; and 

(b) Any terms and conditions of the 
recommended decision. 


§577.12 Intervention. 

(a) Persons other than the respondent 
may be permitted to participate as 
parties if the presiding official finds that: 

(1) The final decision could directly 
and adversely affect them or the class 
they represent; 

(2) They may contribute materially to 
the deposition of the proceedings; and 

(3) Their interest is not adequately 
represented by existing parties. 

(b) A person not named as a party 
who wishes to participate as a party 
under this section shall submit a petition 
to the presiding official within ten (10) 
days after the person knew or should 
have known about the proceeding. The 
petition shall be filed with the presiding 
official and served on each person who 
has been made a party at the time of 
filing. The petition shall state concisely: 

(1) Petitioner's interest in the 
proceeding; 

(2) How his or her participation as a 
party will contribute materially to the 
disposition of the proceeding; 

(3) Who will appear for petitioner, 

(4) The issues on which petitioner 
wishes to participate; and 

(5) Whether petitioner intends to 
present witnesses. 

(c) Objections to the petition may be 
filed by any party within ten (10) days 
after service of the petition. 

(d) When petitions to participate as 
parties are made by individuals or 
groups with common interests, the 
presiding official may request all such 
petitioners to designate a single 
representative, or he or she may 
recognize one or more petitioners. 

(e) The presiding official shall give 
each petitioner, as well as the parties, 
written notice of the presiding official's 
decision on the petition. For each 
petition granted, the presiding official 
shall provide a brief statement of the 
basis of the decision. If the petition is 
denied, the presiding official shall 
briefly state the groimds for denial and 


shall then treat the petition as a request 
for participation as amicus curiae (that 
is, "friend of the court"). 

§ 577.13 Transcript of hearing. 

Evidentiary hearings under § 577.7 of 
this part shall be recorded verbatim and 
transcripts thereof shall be provided to 
parties upon request. Fees for 
transcripts shall be at the actual cost of 
duplication. 

§ 577.14 Recomended decision of 
presiding offldaL 

(a) Recommended decision. Within 
thirty (30) days after the filing of the 
transcript with the presiding official, the 
presiding official shall render his or her 
recommended decision. The 
recommended decision of the presiding 
official shall include findings of the fact 
and conclusions of law upon each 
material issue of fact or law presented 
on the record. The decision of the 
presiding official shall be based upon 
the whole record. 

(b) Filing of objections. Within (10) 
days after the date of service of the 
presiding official's recommended 
decision, the parties may file with the 
Commission objections to any aspect of 
the decision, and the reasons therefor. 

§ 577.15 Review by Commission 

The Commission shall affirm or 
reverse, in whole or in part, the 
recommended decision of the presiding 
official by a majority vote within thirty 
(30) days after the date on which the 
presiding official issued the decision. 
The Commission shall provide a notice 
and order to all parties stating the 
reasons for its action. In the absence of 
a majority vote by the Commission 
within the time provided by this section, 
the action of the Chairman that is the 
subject of the appeal shall be deemed 
vacated. 

[FR Doa 92-15877 Filed 7-6-02; 8:45 am) 
BtLUNQ CODE 7SeS-01-ll 
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DEPARTMENT OF TRANSPORTATION 
49 CFR Part 245 

[FRA Docket No. RSUF-1, Notice No. 7] 

RIN 2130-AA62 
Railroad User Fees 

agency: Federal Railroad 
Administration; Department of 
Transportation. 

ACTION: Final rule. 

summary: The Federal Railroad 
Administration (“FRA**) is today issuing 
a Hnal rule establishing the railroad user 
fee program. The Federal Railroad 
Safety Act of 1970 (the “Safety Act’*) 
requires FRA to equitably assess a 
schedule of fees on railroads to cover 
the costs incurred by FRA in 
administering the Act. The program 
adopted in the final rule is based 
substantially on the proposal identified 
by FRA in the notice of proposed 
rulemaking (“NPRM”). Some minor 
adjustments have been made in 
response to comments received on the 
NPRM and to clarify certain provisions. 

The purpose of the regulation is to 
implement the authorizing legislation by 
assessing the fees according to a 
formula that is based on a combination 
of road miles, train miles, and employee 
hours. 

dates: Effective Date: The final rule is 
effective on August 10.1992. 

FOR FURTHER INFORMATION CONTACT. 
Gail L Payne. Senior Program Analyst, 
Industry Operations and Safety 
Analysis Division, Office of Policy. 
(RRP-12). FRA, Washington. DC 20590 
(Telephone: 202 366-0384); or William R. 
Fashouer, Deputy Assistant Chief 
Counsel, Office of Chief Counsel, (RCC- 
10), FRA. Washington. DC 20590 
(Telephone: 202-366-^16). 
SUPPLEMENTARY INFORMATION: 

1. Introduction 
A. Background 

Section 10501 of the Omnibus Budget 
Reconciliation Act of 1990 (Pub. L 101- 
508,104 Stat. 1386-399) amended the 
Federal Railroad Safe^ Act of 1970 (45 
U.S.C 421 et seq.) by adding a new 
section 216 requiring the Secretary of 
Transportation to establish by 
regulation, after notice and comment, a 
schedule of fees to be assessed 
equitably to railroads, in reasonable 
relationship to an appropriate 
combination of criteria such as revenue 
ton-miles, track miles, passenger miles, 
or other relevant factors, but not based 
on the proportion of industry revenues 
attributable to a railroad or class of 


railroads. The fees to be collected are to 
be imposed on railroads subject to the 
Safety Act and are to be designed to 
cover the costs of administering the 
Safety Act. other than activities 
described In section 202(a)(2) thereof (45 
U.S.C. 431(a)(2)). The Secretary’s 
authority under the Safety Act, including 
the authority to implement new section 
216, has been delegated to the Federal 
Railroad Administrator. (See 49 CFR 
1.49(m)). 

The ^cretary is further directed in 
section 216 to assess and collect the 
applicable user fees with respect to each 
fiscal year before the end of the fiscal 
year. The aggregate fees received for 
any fiscal year may not exceed 105 
percent of the aggregate of 
appropriations made by the Congress for 
the fiscal year for activities covered by 
the fees. The Secretary’s authority to 
collect fees is to expire on September 30, 
1995. FRA estimates that the costs to be 
incurred by FRA’s Office of Safety in 
administering the Safety Act in fiscal 
year 1992 that would be reimbursed 
through user fees will equal 
approximately $32 million. 

B. History of the User Fee Regulatory 
Process 

On September 30,1991. FRA 
published an interim final rule 
establishing the railroad user fee 
program for fiscal year 1991 (56 FR 
49418). The interim final rule based the 
collection of railroad user fees for fiscal 
year 1991 on two criteria: train miles 
and road miles and was preceded by a 
notice of proposed rulemaking which 
was published in the Federal Register on 
May 7.1991 (56 FR 21216). In proceeding 
with an interim final rule applicable to 
fiscal year 1991 only, FRA acceded to 
the wishes of certain segments of the 
rail industry, which requested FRA to 
reopen the proceeding in fiscal year 1992 
in order to consider whether there might 
be other allocation criteria that better 
distribute the user fee burden across the 
railroad industry. On November 8, and 
December 6.1991, FRA held open 
meetings to hear suggestions from the 
railroad industry and the public on 
options and criteria for the assessment 
of railroad user fees for fiscal years 1992 
through 1995. Participating in the open 
meetings were representatives of the 
major railroad industry associations, 
and a number of individual railroads. 
FRA published a revised NPRM 
Implementing the railroad user fee 
program for fiscal year 1992 through 
1995 in the Federal Register on February 
26,1992 (57 FR 6571). 

In its NPRM. FRA proposed a revised 
allocation formula through which 
railroad user fees would be assessed. 


FRA would assess railroad user fees on 
the basis of three criteria: One criterion, 
road miles, would be a measure of 
system size; the second criterion, train 
miles, would be a measure of volume; 
and the third criterion, employee hours, 
would be a measure of employee 
activity. FRA also proposed to apply a 
revised sliding scale system to help 
relieve the user fee burden on light 
density lines. FRA proposed to apply the 
revised formula across the board to all 
railroads, large or small, and to include 
a minimum fee of $500.00 to ensure that 
each railroad pays a share of the costs 
of the FRA safety and enforcement 
program. 

FRA held a public hearing on the 
NPRM on April 2.1992. FRA received a 
number of comments from the public, 
including more than a dozen written 
comments and more than 65 pages of 
hearing transcript. 

II. Overview 

FRA has carefully considered the 
comments it received on the NPRM. As 
we have indicated throughout this 
proceeding, FRA appreciates the effort 
put forth by those who have participated 
in the user fee regulatory process. 
Railroads of different size, type, class, 
and geographic location (to name just a 
few factors) have very different views 
on how user fees should be allocated 
across the railroad industry. FRA has 
stressed throughout this proceeding that 
its goals were the adoption of a fair and 
equitable system that did not involve 
burdensome administration for either 
FRA or the railroads. FRA believes very 
strongly that, within the constraints of 
the data available, the final rule adopted 
herein accomplishes those goals. 

With these considerations in mind, 
FRA has decided to proceed as follows 
in implementing the user fee program. 
The final rule provides for the allocation 
of user fees based on the three factors 
identified by FRA in the NPRM: train 
miles, road miles, and employee hours. 
The allocation amongst the three criteria 
has been adjusted slightly from that 
included in the NPRM. In the final rule, 
train miles account for fifty-five percent 
of the railroad’s users fee, road miles 
account for thirty-five percent of the 
railroad’s user fee and employee hours 
account for ten percent of the railroad’s 
user fee. 'The sliding scale proposed in 
the NPRM has been adopted without 
change as has the $500.00 minimum fee. 
FRA has included a number of clarifying 
changes throughout the final rule 
reflecting minor adjustments that FRA 
identified as necessary in light of 
comments received on the NPRM or 
from our experience in implementing the 
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fiscal year 1991 user fee collections. For 
the most part these revisions do not 
reflect substantive changes. Most 
revisions are clarifications or the 
provision of greater detail on existing 
provisions that will assist entities 
subject to the rule in interpreting and 
appl>ing it. 

UL Discussion of Comments 

Comments were received on the 
NPRM from 17 railroads, commuter 
agencies or associations, either through 
testimony at the public hearing or 
written comments. Testifying at the 
public hearing In Washington. DC on 
April 2,1992 were representatives of the 
American Short Line Railroad 
Association (“ASLRA”) (including 
representatives of several member 
railroads), the Association of American 
Railroads (“AAR”), the National 
Railroad Passenger Corporation 
(“Amtrak”), Norfolk Southern 
Corporation (“Norfolk Southern”), and 
the Railway Labor Executives 
Association (“RLEA”). Written 
comments were received from 12 
entities, mostly small and medium size 
railroads, commuter railroads, and 
industry associations. The volume of 
comments was significantly reduced 
from the level FRA received in response 
to the fiscal year 1991 NPRM. In keeping 
with FRA’s stated policy to consider late 
filed comments to die extent practicable. 
FRA considered ail comments submitted 
through May 15.1992. 

A. Allocation Formula 

The principal focus of the comments 
FRA received on the NPRM was the 
allocation formula and just about all of 
the commenters addressed this issue in 
some fashion. The ASLRA and several 
individual class 11 and 111 railroads 
generally supported the proposed 
formula while all of the other 
commenters suggested revisions. Not 
surprisingly, the addition of the 
employee hours factor to the allocation 
formula attracted the most attention. 
Several commenters supported it as an 
appropriate reflection of railroad 
activity and thus, a relevant component 
in allocating user fees. Other 
commenters argued that it was 
inappropriate because it duplicated the 
train mile factor and unreasonably 
burdened commuter and passenger 
railroads. 

The addition of the employee hours 
component attracted considerable 
attention from Amtrak and the 
commuter railroads all of which 
objected to the inclusion of this factor. 
Amtrak and the commuter railroads 
argued that their operations were labor 
intensive, and thus, they were unfairly 


burdened by the Inclusion of this factor. 
Amtrak further argued that it employed 
a number of personnel in jobs not found 
in the frei^t railroad system and thus it 
reported significantly higher employee 
hours than a freight railroad of 
comparable size. FRA also notes that 
freight railroads employ substantial 
numbers of people In jobs not found on 
Amtrak or commuter railroads. In 
response to these comments. FRA 
decided to retain employee hours as 
part of the allocation formula, but to 
reduce its proportion of the user fee 
formula from the twenty percent (20%) 
proposed in the NPRM to ten percent 
(10%). The ten percent (10%) withdrawn 
from the employee hours component has 
been reassigned equally to the other two 
factors (road miles and train miles). The 
resulting formula will be fifty five 
percent (55%) train miles, thirty five 
percent (55%) road miles, and ten 
percent (10%) employee hours. 

FRA continues to believe, as noted by 
ASLRA, that employee hours is a 
relevant measure of railroad activity 
and should be included as part of the 
user fee formula. Among other things, a 
basic pu^ose of most of the rail safety 
statutes is to protect railroad employees. 
FRA*8 regulations and inspection and 
enforcement activity are shaped 
accordingly. 

The original allocation formula 
proposed by FRA based collection of 
railroad user fees on two criteria: road 
miles and train miles. FRA noted in the 
original NHIM that “FRA selected these 
criteria because they equitably allocated 
user fees across the railroad industry, 
they represented data the industry was 
already maintaining and therefore 
impost only a limited additional 
reporting bu^en on the industry, they 
represented data that FRA could verify, 
and they allowed FRA to complete the 
interim rulemaking process in fiscal year 
1991.“ 

Commenters suggested that the 
interim rule placed undue emphasis on 
the fixed component of rail operations 
and insufficient weight upon rail 
activity, thus burdening the light density 
lines. Other comments suggested that 
employee hours be included in the 
allocation formula to offset the 
emphasis on the fixed component and 
more equitably reflect the focus of 
safety activities. Subsequent to the 
Open Meetings and in response to these 
and similar comments, FRA sought in 
the February 29.1992 NPRM to reduce 
the weight of system size measures and 
still equitably allocate user fees. FRA 
proposed an allocation formula ^ 
composed of three criteria, road miles, 
train miles, and employee hours, with 


respective weights of thirty percent 
(30%), fifty percent (50%), and twenty 
percent (20%). These allocations 
represented FRA*s view of a fair 
allocation between activity and fixed 
facility components. The commuter and 
intercity carriers voiced strong 
opposition to the proposed emphasis on 
employee hours because they believed a 
disproportionate number of employees 
were required for passenger operations 
vis-a-vis freight operations and that the 
formula thus operated unfairly to their 
disadvantage. Further, rail lal^r was 
concerned that the user of employee 
hours in the formula could promote the 
use of contract employees. 

Upon further review, FRA concluded 
that assigning twenty percent of the 
allocation formula to the employee 
hours component produced an 
allocation that unfairly burdened 
commuter and intercity carriers. To 
remedy this inequity, FRA decided that 
the best course of action was to reduce 
the employee hours component to ten 
percent (10%) and reallocate the other 
ten percent (10%) equally to the other 
two components. FRA considered and 
rejected assigning the full ten percent to 
the road miles component because that 
would have resulted in an allocation 
formula weighted too heavily on the 
fixed facility component which was. of 
course, one of the principal objections to 
the interim final rule allocation. 
Assigning the full ten percent to the road 
miles component would have increased 
that factor to forty percent (40%) which 
FRA considered to be too close to the 
interim final rule allocation which had 
generated so much opposition within the 
industry. 

FRA also considered and rejected 
allocating the full ten percent to the 
train mile component. While that would 
have provided some benefits to the 
commuter and passenger carriers, it 
retained an allocation too heavily 
weighted on activity measures. The 
commuter and intercity passenger 
carriers have also voiced objections to 
the train mile component on the basis 
that this factor also potentially operates 
to the detriment of their operations 
which involve the operation of shorter 
and more frequent trains as opposed to 
the longer trains operated by some of 
the large freight carriers. As a result. 

FRA concluded that assigning the full 
ten percent (10%) to the train mile 
component would not adequately 
ameliorate the inequity identified by the 
commuter railroads and Amtrak. 

Under the revised formula, the fixed 
facility component (road miles) will 
account for approximately one-third of 
the total user fee calculation, while 
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railroad activity measures (train miles 
and employee hours] will account for 
approximately two thirds of the 
calculation. FRA is of the opinion that 
this allocation formula produces a fair 
and reasonable distribution of railroad 
user fees. Clearly, FRA’s goal is to 
achieve a formula that properly 
balances fixed facility and performance 
oriented measures in order to be 
responsive to the comments we have 
received throughout this proceeding. 

The net effect of the final rule 
provides relief to 389 low density 
carriers and an overall reduction to 
Class II and III carriers of almost 3% 
from 11.7% of the total user fees under 
the interim final rule to 8.9% under the 
final rule adopted herein. The 
incremental change from 50/30/20 to 55/ 
35/10 results in a negligible increase for 
Class III carriers and a slight decrease 
for Class II carriers. While the revised 
allocation represents an increase in fees 
for passenger operations from the 
allocation found in the interim final rule 
(from about 6.9% to 8.9%), it reflects a 
reduction of almost one percentage 
point from the 50/30/20 allocation. 

The ASLRA generally supported the 
formula proposed in the NPRM. The 
ASLRA noted that the proposed formula 
weights railroad activity and system 
size, with emphasis on the former, 
where it belongs. The ASLRA also noted 
that the proposed formula is simple, 
verifiable, and administratively 
workable. The ASLRA urged FRA to 
adopt the proposed formula as the best 
practicable user fee allocation (with a 
minor adjustment related to switching 
and terminal railroads). The ASLRA’s 
comments also urged FRA not to adopt 
proposals involving user fee allocations 
based on railroad-specific safety 
expenditures or safety risk assessments. 
The ASLRA believed that credible data, 
which are essential to the foundation of 
a system of this type, are not available 
and that this type of allocation formula 
would be unduly complicated and 
difficult to administer. Finally, the 
ASLRA favored the scaling factor 
included in the NPRM and noted that 
the revised scaling factor would help 
prevent user fees from pushing marginal 
line segments operated by short lines 
and regionals into the abandonment 
candidate category. 

As to switching and terminal 
railroads, the ASLRA requested FRA to 
modify the train mile component of the 
rule to address the calculation of train 
miles when actual train miles are not 
known. It was never FRA’s intention to 
impose a requirement that yard 
switching miles be calculated on the 
basis of six miles per hour for time 


actually engaged in yard switching 
service If the locomotive lacked a 
mechanism for calculating yard miles. 
Railroads are authorized to calculate 
yard switching miles on any reasonable, 
supportable, and verifiable basis. The 
opportunity to use six miles per hour is 
simply offered as an option for railroads 
that do not wish to develop an 
otherwise supportable basis. The final 
rule has been adjusted to clarify FRA*s 
Intent on this subject. FRA wishes to 
highlight, however, that while railroads 
have an option in how they calculate 
yard switching miles, they must use a 
consistent basis for calculating yard 
switching miles under all FRA reporting 
requirements. 

The AAR, representing the Class I 
railroads and Amtrak, reiterated the 
position it advocated in written 
comments submitted to the FRA shortly 
after the second public meeting in 
December 1991. Specifically, AAR 
proposed that the Class I freight 
railroads and Amtrak be assessed a 
portion of the total user fees based on 
FRA’s safety inspection efforts 
expended on those railroads. AAR 
further recommended that the fees 
payable by the Class I freight and 
Amtrak be divided among them on the 
basis of route miles and train miles as 
established in FRA's interim formula for 
1991. FRA considered this proposal very 
carefully in preparing the NPRM for 
fiscal years 1992-1995. Section D 5 
(Association of American Railroads 
Proposal) of the NPRM (57 FR 6571, 

6574) and the discussion following it 
contains a detailed analysis of the 
proposal and the reasons why FRA 
decided not to adopt it as the proposed 
rule in this proceeding. FRA remains of 
the view that these reasons remain valid 
ones and the relevant discussion is 
incorporated herein by reference. 

To summarize our view, the language 
of section 216 focuses on output/size 
measures rather than on safety 
expenditures or individual risk 
assessments as the basis for allocating 
user fees. Accordingly, the statute does 
not require, either explicitly or 
implicitly, that FRA base the collection 
of user fees on the extent of oversight a 
particular railroad or class of railroads 
receives from the FRA. As indicated in 
the NPRM, FRA is currently 
implementing a new National Inspection 
Plan which will form the basis for 
allocating FRA safety inspection 
resources. FRA remains strongly of the 
opinion that the new National 
Inspection Plan needs to be 
implWnented on its own merits without 
requiring it to shoulder the burden of the 
user fee allocations as well. 


In addition to the reasons identified 
by FRA for rejecting a linkage between 
the user fee collections and FRA’s actual 
expenditure of safety Inspection 
resources. FRA identified several 
specific concerns it had with the 
proposal advocated by the AAR. First, 
the establishment of three classes of 
railroads (Class I, II and III) is not 
related in any way to safety concerns, 
but rather reflects a revenue-based 
distinction established by the Interstate 
Commerce Commission. Revenue-based 
distinctions are inconsistent with the 
statute. As a result, there is no railroad 
safety justification for dividing the 
industiV into three classes and there 
would be none for assigning FRA’s costs 
among the three classes. FRA does not 
allocate its safety resources on that 
basis. Second, FRA noted that its 
allocation of resources is changing 
significantly during implementation of 
the new National Inspection Program. 

As a result, the actual FRA expenditure 
of resources in fiscal year 1992 could be 
significantly different than that 
expended in 1991. Since the fiscal year 
1992 collections are based on 1991 data, 
FRA did not consider it appropriate to 
rely on data that may be considerably 
outdated. 

The AAR also requested the agency to 
consider adopting whatever allocation 
formula it selected for fiscal year 1992 
only and to reopen the proceeding again 
in fiscal year 1^3 in order to consider 
other allocation options. As the agency 
has noted on several occasions, it 
proceeded with an interim final rule for 
fiscal year 1991 and reopened the 
proceeding in fiscal year 1992 because 
the limited time available in fiscal year 
1991 did not allow for an extensive 
period of public involvement in the 
rulemaking process. To allow for 
broader public involvement in the fiscal 
year 1992 through 1995 proceeding, FRA 
conducted a series of public meetings 
and provided for a longer public 
comment period on the NPRM. 
Accordingly, the agency is of the view 
that it would not be appropriate to 
reopen the proceeding each year to 
consider different allocation formulas. 
The two-stage process undertaken so far 
has been sufficiently confusing to 
covered railroads that FRA would 
certainly not want to repeat the process 
on an annual basis. The agency is 
satisfied that the user fee collection 
process established in this final rule is a 
fair and reasonable one. Accordingly, 
the agency has decided to adopt it for 
the fiscal years 1992 through 1995 as 
proposed in the NPRM. Naturally, our 
decision not to reopen the proceeding on 
an annual basis does not mean that the 
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agency will not monitor the user fee 
allocation formula adopted herein and 
take whatever action is appropriate if 
the agency determines that a fair 
allocation of railroad user fees is not 
being maintained. 

The FRA also received a significant 
number of comments from commuter 
railroads whose participation in the 
current rulemaking was considerably 
larger than the fiscal year 1991 
proceeding. A number of the comments 
received from the commuter railroads 
related to the issues of (1) the fairness 
and equity of collecting user fees from 
commuter railroads and (2) the problems 
commuter railroads have in meeting the 
costs of providing service and the 
additional burden associated with 
paying user fees. Several commenters 
also noted the undesirable 
consequences that may flow from the 
fare increases commuter railroads will 
have to impose to generate sufficient 
funds to make user fee payments. FRA 
has noted from the very beginning of 
this proceeding that there are a number 
of issues related to user fees over which 
it has no control. The existence of user 
fees and the amount to be collected 
constitute the most prominent of these. 
FRA certainly recognizes that the 
payment of railroad user fees produces 
certain adverse consequences for both 
height and commuter railroads and 
requires a reallocation of resources. 

Lack of resources to meet user fee and 
other costs is not a problem restricted to 
commuter railroads. In considering this 
issue. FRA has concluded that it has 
limited discretion in the area of what 
railroads are or are not to be subject to 
user fees. Commuter railroads constitute 
a significant component of the railroad 
industry and one that currently receives 
an important and undoubtedly growing 
level of oversight from FRA’s safety 
personnel. In addition, because of the 
nature of the user fee statutory mandate, 
the establishment of any exemptions 
requires a reallocation of the user fee 
burden to other railroads. Finally, the 
statute evidences no congressional 
intention to exempt commuter railroads 
and does include criteria (e.g., passenger 
miles] consistent with charging user fees 
to commuter railroads. In light of these 
considerations, FRA cannot justify 
either a blanket exemption for commuter 
railroads, as some commenters 
suggested, or placement in the minimum 
fee ($500.00) category, as others 
proposed. 

As noted above, the commuter 
railroads expressed strong reservations 
over the inclusion of the employee hours 
component FRA has recognized these 
concerns are legitimate ones and has 


adjusted the formula to alleviate any 
unfairness to commuter railroads. 

Several commenters supported other 
bases upon which to allocate user fees, 
including gross ton miles, revenue ton 
miles, and car miles. FRA considered all 
of these items when first faced with the 
challenge of developing a user fee 
regulation and commenters have 
previously raised them in comments at 
earlier stages in this proceeding. Since 
none of these factors are currently 
reported by all railroads, employing 
them as a basis for collecting user fees 
not only adds a new data collection and 
reporting burden but also creates an 
almost insurmountable burden in 
developing sound data to govern the 
first year’s user fee collections. In light 
of these difficulties, FRA has rejected 
these suggestions while conceding that 
absent these drawbacks one or more of 
them might make a fine basis upon 
which to fairly allocate railroad user 
fees. 

Several commenters raised specific 
issues regarding what types of activities 
that must be reported as part of the 
employee hours component Each 
railroad is already required to report its 
employee hours to FRA under 49 CFR 
part 225 and FRA’s Guide for Preparing 
Accident/Incident Reports contains 
additional information detailing how 
employee hours are to be calculated. 
FRA does not intend to alter the types of 
information to be submitted under the 
user fee reporting requirement Thus, 
volunteer hours and hours worked by 
contractor employees are not includ^ 
in the employee hours figure to be 
provided to FRA under the accident/ 
incident rules and this rule does not 
change that The RLEA objected to the 
failure to include contractor employee 
hours worked in the employee hours 
reporting requirement FRA does not 
believe that the benefit associated with 
including contractor hours justifies the 
additional burden associated with 
collecting employee hours for these 
activities. The record indicates that 
adding contractor employee hours 
would be administratively burdensome 
since a significant percentage of 
contract work in the industry is 
currently performed on a unit cost or 
fixed cost basis for which there is no 
employee hour data. In addition, work 
performed by the hour often has more 
than just employee hours associated 
with it, since the rates usually include 
equipment. Railroads could require 
future agreements with contractors to 
include employee hour data, however, 
this would entail additional costs (for 
the contractors to provide such data and 
for the railroads to assemble it) and 


some contractors would undoubtedly be 
reluctant to provide this information on 
contracts with lump sum prices. 
Including employee hour data for 
contractors would be particularly 
difficult for fiscal year 1992 collections 
since data supporting these hours was 
not required to be kept during calendar 
year 1^1 (the relevant reporting period 
for the fiscal year 1991 user fee). Finally, 
as noted above, contractor hours are not 
reported by railroads under the 
employee hours reporting requirements 
found in 49 CFR part 225. Since there are 
significant benefits to keeping the 
reporting requirements consistent, not 
the least of which is ease of 
administration and a lesser burden on 
the industry, the agency does not favor 
adding contractor hours to the user fee 
employee hours reporting requirement. 

B. Covered Activities 

FRA received minimal comment on 
the issue of what FRA activities should 
be reimbursed from user fees. The 
American Trucking Association 
reiterated comments it provided on the 
fiscal year 1991 NPRM to the e^ect that 
certain additional items of expense 
incurred by FRA should be reimbursed 
by the railroad industry through user 
fees. FRA responded to these 
suggestions in detail in the interim final 
rule (See 56 FR 49421) and the agency's 
views on these matters have not 
changed. 

rv. Section-by-Section Analysis 

Section 245.1 describes the purpose 
and scope of the user fee regulations. No 
comments were received on this section 
and it remains unchanged from the 
NPRM. 

Section 245.3 defines the applicability 
of these regulations. The user fee rule 
applies to entities meeting the statutory 
definition of railroad, except those 
railroads whose entire operations are 
confined within an industrial 
installation. FRA's rationale for 
excluding these so called "plant 
railroads" was outlined in the original 
May, 1991 NPRM. An additional 
discussion of this topic can be found in 
49 CFR part 209, Appendix A. The term 
"railroad" is otherwise intended to have 
the full breadth encompassed in the 
statutory definition found in section 
202(e) of the Safety Act (45 U.S.C. 

431(e)). This section remains unchanged 
from the NPRM. 

Section 245.5 includes a series of 
definitions of important terms employed 
in the user fee regulation. In response to 
inquiries received by FRA during the 
collection of the fiscal year 1991 user 
fees, FRA has added definitions of 
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several additional terms. New 
deOnitions have been added for 
industrial trade responsible entity, and 
yard tracdc. The definitions of industrial 
track and yard track have been mcluded 
to assist railroads in completing the 
road mile portion of the user fee 
reporting form. 

FRA has also added a definition of the 
term responsible entity. For the 
purposes of railroad user fees, FRA will 
consider the responsible entity to be the 
entity that owned the railroad as of 
December 31 of the applicable hsca) 
year. FRA's fiscal year runs from 
October 1 to September 30. As a result 
for fiscal year 1902. the responsible 
entity wotild be determined as of 
December 31.1991. FRA has 
incorporated the concept of a 
responsible entity into the user fee rule 
because of difficulties encountered in 
fiscal year 1991 collections in terms of 
entities that changed owners during the 
fiscal year. FRA is of the opinion that 
the parties to these transactions are best 
able to allocate the user fee 
responsibility amongst themselves. 
Elecember 31 was selected because it 
coincides with the existing road mile 
reporting date. 

A minor clarification has been made 
to the definition of train mile in terms of 
calculating yard switching miles to 
indicate that the option of calculating 
yard switching miles at a rate of 6 mph 
for the time actually engaged In yard 
switching service is only one option 
available to a railroad for calculating 
these train miles. FRA will accept any 
method of calculating these miles that is 
reasonable, supportable, and verifiable. 
No other changes have been made to 
§ 245.5. 

Section 245.7 identifies the penalties 
FRA may impose upon any individual or 
entity that violates any requirement of 
this part. No comments were received 
on t^s section and it remains 
unchanged firom the NPRM. 

Section 245.101 establishes the user 
fee reporting requirements and identifies 
the information which must be reported 
to FRA on an annual basis. FRA has 
made several changes to this section 
designed to clarify road mile and 
employee hours reporting requirements. 
In terms of the road mile component, it 
is FRA*8 intention that the road miles 
associated with a given section of 
railroad should be reported by only one 
entity. As a result FRA has amended 
§ 245.101(d) to provide that road miles 
are to be reported for all track owned, 
operated under lease, or controlled by 
the railroad. FRA reiterates that road 
miles consisting of leased track are to be 
reported by the lessee railroad. Road 
miles for jointly owned track are to be 


reported by the railroad controlling 
operations on the line. Section 
245.101(d)(1) has been amended to 
clarify FRA*s intention on this issue as 
well. 

The fiscal year 1991 user fee 
assessment process brought to FRA's 
attention the fact that certain railroads 
have inappropriately designated track 
segments of unusual length as industrial 
or yard tracks. In the absence of 
exceptional circumstances, FRA does 
not intend for industrial or yard tracks 
to extend beyond a few miles at most. 

As noted above in the discussion of 
changes to S 245.5, FRA has added 
definitions of both industrial track and 
yard track to clarify the treatment of 
these two situations. Finally, FRA has 
added a clarification that road miles do 
not include track that was out of service 
for the entire calendar year that is the 
subject of the report. 

FRA has made one change to 
i 245.101(e) to indicate that employee 
hours do not include hours worked by 
individuals not employed directly by the 
reporting railroad (i.e., contractor 
employees). An explanation of FRA’s 
views on this issue was included above. 

FRA has added a new section (h) to 
S 245.101 (and renumbered the originai 
(h) as (i)) to emphasize that each 
railroad required to report to FRA under 
various reporting requirements must 
report information in a consistent 
manner, c.g. train miles reported under 
user fee reporting requirements must be 
consistent with train miles reported to 
FRA on the Illness and Injury Summary 
Report. Raifroads have a continuing * 
obligation to explain and resolve any 
discrepancies. 

Finally. FRA reiterates the 
requirement in i 245.101 that each 
railroad is required to include on FRA 
Form 6180.91—Annua! Report of 
Railroads Subject to User Fees, 
information identifying all subsidiary 
railroads for which ft is reporting and to 
provide a breakdown of train miles, 
road miles, and employee hours for each 
of these subsidiaries. Again, this 
information shall be reported at the 
same level of aggregation as it is 
reported under part 225 and other FRA 
reporting requirements. Subsidiaries 
reporting part 225 data independent of 
their controlling entity should also 
report user fee data independent of their 
controlling entity. 

Section 245.103 requires each railroad 
subject to this part to maintain adequate 
records supporting the information 
submitted to FRA regarding the 
railroad's train miles, road miles, and 
employee hours for the previous 
calendar year. No changes have been 


made to this section as mcluded in the 
NPRM. 

Section 245.105 requires relevant 
records to be maintained for three years. 
No comments were received on this 
section and it remains unchanged from 
the NPRM 

Section 245.201 describes the method 
FRA will use for calculating the user fee 
to be paid by each railroad subject to 
tills part for fiscal years 1992 through 
1995. As noted in the discussion above, 
the only change made to this section 
involves altering the assessment formula 
from fifty percent train miles, thirty 
percent road miles, and twenty percent 
employee hours to fifty five percent 
train miles, thirty five percent road 
miles, and ten percent employee hours. 

Section 245.301 outlines the 
procedures that will be employed by 
FRA in collecting railroad user fees. 

FRA has eliminated the Preliminary 
Assessment Notice to be provided to 
each railroad. Providing an estimated 
assessment to each railroad proved to 
be administratively burdensome and 
created unnecessary confusion for many 
railroads. In publishing a summary of its 
calculations in the Federal Ragisler, 

FRA will provide the information that 
can be used by the railroads to calculate 
an estimated user fee bill and to make 
necessary plans and budget adjustments 
in a more efficient and e^ctive manner. 
FRA plans to publish this notice after it 
has had an opportunity to collect and 
collate all of user reporting forms 
from the individual railroads. 

Section 245.303 provides that each 
railroad subject to this part has an 
obligation to pay to FRA an arniuai 
railroad user fee. Payments are due to 
FRA no later than thirty days after the 
Assessment Notice is mailed. FRA has 
added a requirement that railroads 
making aggregate payments for one or 
more subsidiaries or affiliates must 
return the payment records received 
from FRA for each of the subsidiaries or 
affiliates and must also list all 
applicable bill numbers with the 
payment FRA has also added a new 
subsection [b] noting that the 
responsible entity, defined to mean the 
railroad subject to this part as of 
December 31 of the applicable fiscal 
year, is responsible paying the fee 
for that year. In the event all or a 
portion of the railroad is sold during the 
year, it will be the responsibility for the 
parties involved in the transaction to 
prorate the bill among themselves in an 
appropriate manner. FRA lacks the data 
to accomplish this task on its own and 
believes that the individual entities 
involved in the transaction are best able 
to make a proper allocation. A further 
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discussion of this topic was included 
under { 245.5 above. 

Finally. FRA has added a new 
subsection (c) indicating that no user fee 
will be due from railroads that properly 
report both zero train miles and zero 
road miles on FRA Form 6180.91. This 
situation can occur in instances where 
railroads have no operations (reporting 
zero train miles) and lease the track 
they own to other operators (under 
§ 245.101(d)(1) the lessee railroad 
reports the road miles for leased track). 
Under the interim final rule, these 
railroads qualified as railroads subject 
to user fees and were assessed a 
minimum fee. FRA has concluded that 
assessing a user fee on these entities is 
not appropriate since it results in 
effectively a double coimting. The road 
miles are reported by the lessee railroad 
and the user fee paid by the lessee 
railroad includes a charge for relevant 
road miles. 

V« Regulatory Impact 

A Executive Order 12291 and DOT 
Regulatory Policies and Procedures 

These final regulations have been 
evaluated in accordance with existing 
regulatory policies. They are considered 
to be nonmajor under Executive Order 
12291 because they would not have an 
annual effect on the economy of $100 
million or more, produce a major 
increase in costs or prices for 
consumers, individual industries. 
Federal, State, or local government 
agencies, or geographic regions, or 
produce significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. These final regulations are 
considered to be significant under 
section 5(a)(2)(f) of DOTs Regulatory 
Policies and I^ocedures (the 
"Procedures**) (44 FR11034, February 26, 
1979) because of the widespread interest 
within the railroad industry in the user 
fee proCTam. 

FRA has determined that these 
regulations will not in and of themselves 
significantly alter the fees to be paid by 
individual railroads or produce a change 
in the total user fees to be collected. In 
fiscal year 1991, approximately 600 
railroads were assessed railroad user 
fees. The Class I railroads accounted for 
about 81 percent of the total fees. Class 
II railroads about 6 percent of the fees. 
Class III railroads about 6 percent of the 
fees, and the major passenger rail 
carriers about 7 percent Under the final 
rule, the user fees to be paid by small 
and medium size railroads (Class 11 and 


Class in railroads) would be reduced 
while the share to be paid by Amtrak 
and the other major passenger rail 
carriers would be larger. FILA has 
determined that under the final rule the 
Class 11 and Class III railroads would be 
responsible for approximately 9 percent 
of Ae total fees while the major 
passenger railroads would be 
responsible for approximately 9 percent 
of the fees. 

FRA noted in the NPRM that by 
operation of law the railroad user fees 
collected in fiscal years 1992 through 
1995 will be greater than the amount 
collected in fiscal year 1991 because the 
fiscal year 1991 collections involved 
reimbursement for FRA*s safety 
enforcement costs for only seven 
months of the year. In edition, the user 
fees to be collected in fiscal years 1992 
through 1995 will include some railroad 
safety enforcement costs that were not 
included in the fiscal year 1991 
assessments. Both of these 
circumstances were also discussed in 
FRA*s original notice of proposed 
rulemaking. 

In accordance with section 10(e) of 
the Procedures. FRA has prepared a 
Regulatory Evaluation, which includes a 
brief analysis of the economic 
consequences of the revisions to the 
user fee regulations and an analysis of 
the anticipated benefits and impacts. 
The regulatory evaluation has been 
included in the docket for this 
proceeding. 

B, Regulatory Flexibility Act 

FRA certifies that this final rule will 
not have a significant economic impact 
on a substantial number of small 
entities. The rule applies only to 
railroads, and accordingly, would have 
no direct impact on small units of 
government (except to the extent they 
own or operate a railroad), or other 
businesses or organizations. Although a 
substantial number of small railroads 
would be subject to these regulations, 
the smallest of these carriers would only 
be subject to the minimum fee of $500 
which does not constitute a significant 
economic impact under the Regulatory 
Flexibility Act FRA has endeavored 
throughout this proceeding to lessen the 
burden on light density railroads and to 
avoid having railroad user fees act as an 
incentive to abandonment of light 
density lines. As noted above, the 
revised allocation formula included in 
this final rule will have a positive effect 
on small and medium size carriers, since 
Class n and Class HI railroads, as a 
group, will pay proportionately less 
under this nile than under the allocation 
formula contained in the interim final 
rule. 


C. Executive Order 12612--FederaIism 

The regulations adopted herein will 
not have a substantial effect on the 
states, on the relationship between the 
national government and the states, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Thus, in accordance with 
Executive Order 12612, preparation of a 
Federalism Assessment is not 
warranted. The regulations apply to 
commuter rail operators and will have 
an impact on state and local 
governments which operate or support 
freight or commuter rail service. 
However, the user fees to be paid by 
commuter rail operators and state- 
owned freight railroads are not 
substantial and cannot be considered to 
constitute a significant effect on the 
states involved. FRA believes that it is 
also worth noting that commuter rail 
operators and state-owned fi^eight 
railroads benefit from the FRA safety 
and enforcement program and as such 
they come within the ambit of those 
entities which Congress determined 
should pay to support the cost of that 
program. 

D, Paperwork Reduction Act 

This final rule contains information 
collection requirements. FRA has 
submitted these information collection 
requirements to the Office of 
Management and Budget ("OMB") for 
approval in accordance with the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.). Certain of the 
information collection requirements 
were included in the interim final rule 
and previously received OMB approval. 
FRA has endeavored to keep the burden 
associated %vith railroad user fees as 
simple and minimal as possible. The 
sections that contain information 
collection requirements and the 
estimated time to fulfill each 
requirement are as follows: 


Section 

Brief description 

Est average time 

245.101..... 

Annuai Report of 

1 to 6 ours 


Railroads Subject 

depending on 


to User Fees. 

size of railroad. 

245.101-.., 

Revised Amniai 
Report 

45 minutes. 

245.103..... 

Recordkeeping. 

5 minutes. 


All estimates include the time for 
reviewing instructions; searching 
existing data sources; gathering or 
maintaining the needed data; and 
reviewing the information. OMB has 
assigned the information collection 
requirements that were included in the 
interim final rule OMB approval number 
2130-0532. This final rule involves the 
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addition of information coDectkm 
activities related to the inclusion of 
employee hours in the uaer fee annual 
report 

VL EnvironiiientaJ Impact 

FRA has evaluated these final 
regulations in accordance with its 
procedures for ensuring full 
consideration of the environmental 
impacts of FRA actions as required by 
the National Environmental Policy Act 
(42 U.S.C. 4321 et seq,]. other 
environmental statutes, executive 
orders, and DOT Order Sfiiaic. These 
final regulations meet the criteria that 
establish this as a non>major action for 
environmental purposes. 

list of Sublects In 49 CFR Part 245 

Railroad user fee. reporting and 
recordkeeping requirements. 

In consideration of the foregoing, 
chapter n. subtitle B, of title 49. Code of 
Fedi^al Regulations is amended as 
follows: 

1. Part 245 is revised to read as 
follows: 

Part 245—RAILROAD USER FEES 
Subpart A—General 

Sec. 

245.1 Purpose and Scope. 

245.3 ApplicatioTL 
245.5 Definitkxia. 

245.7 Penalties. 

Subpart B—Reporting and Recordkeeping 

245.101 Reporting Requirements. 

245.103 Recordkeeping. 

245.105 Retention of Records. 

Subpart C—User Fee Calculation 
245J201 User Pee Calculation. 

Subpart D—Collection Procedures and Duty 
to Pay 

245.301 Collection Procedures, 

245.303 Duty to Pay. 

Authority: 45 U.S.C 431. 437.438. 446; 49 
CFR 1.49(m). 

Subpart A—Ganeral 

§ 245.1 Purpose and scope. 

(a) The purpose of this part is to 
implement section 216 of the Federal 
Railroad Safety Act of 1970 (45 U.S.C 
446) (the “Safety Act“) which requires 
the Secretary of Transportation to 
establish a schedule of fees to be 
assessed equitably to raihoads to coy& 
the costs incurred by the Federfil 
Railroad Administration (“FRA“) in 
administering the Safety Act (not 
including activities described in section 
202(a)(2) th^eoi). 

(b) Beginning in the fiscal year ending 
Septeml^ 30.1901. each raihroad 
subject to this part shaQ pay an annual 


user fee to the FRA. For fiscal years 1992 
through 1995. the user shall be 
calculated by FRA in accordance with 
i 245.101. The Secretarir’s authority to 
collect user fees shall expire on 
September 30.1995. as provided for in 
section 216(f) of the Safety Act 

S 245.3 AppUcatkm. 

This part applies to all railroads 
except those railroads whose entire 
operations are confined within an 
industrial installation. 

9 245.5 Definitions. 

As used in this part— 

(a) Employee hours means the number 
of hours worked by ail employees of the 
railroad during the previo^ calendar 
year. 

(b) FRA means the Federal Railroad 
AdministratioiL 

(c) Industrial track means a switching 
track serving industries, such as mines, 
mills smelters, and factories. 

(d) Light density railroad means 
railroads with 1200 or less train-miles 
per road mile. 

(e) Main track means a track, other 
than an auxiliary track, extending 
through yards or between stations, upon 
which trains are operated by timetalrie 
or train order or both, or the use of 
which is governed by a signal system. 

(F) Passenger service means both 
intercity rail passenger service and 
commuter rail passenger service. 

(g) Railroad means all forms of non- 
highway ground transportation that run 
on rails or electro-magnetic guideways. 
including (1) commuter or other short- 
haul rail passenger service in a 
metropolitan or suburban area, as well 
as any commuter rail service which was 
operated by the Consolidated Rail 
Corporation as of January 1,1979, and 
(2) high speed ground transportation 
systems that connect metropobtan 
areas, without regard to whether they 
use new technologies not associated 
with traditional railroads. Such term 
does not include rapid transit operations 
within an urban area that are not 
connected to the general railroad system 
of transportation (5ee. 45 U.S.C 431(e)). 

(h) Responsible Entity means the 
railroad subject to this part as of 
December 31 of the applicable fiscal 
year (October 1 to September 30). Le 
December 31.1991 for fiscal year 1992. 
December 31,1992 fc^r fiscal year 1993. 
etc. 

(1) Rood miles means the length in 
mUes of the single or first main track, 
measured by the distance between 
terminals or stations, or both. Road 
miles does not include industrial and 
yard tracks, sidings, and all other tracks 
not regularly used by road trains 


operated in such specific service, and 
lines operated under a trackage rights 
agreement 

(j) Safety Act means the Federal 
Railroad Safety Act of 1970 (45 U.SX1 
421 et seg.] 

(k) Sliding Scale means the 
adjustment made to the mile of road of 
light density railroads. The sliding scale 
is as follows: 


TraM wanes par road mile 

Scalne 

fador 

lip In 

n 

501 to 750 _ _ 

.25 

751 10 tOOO_ _ 

.50 

1001 m 1900 

.75 

1901 unrf . _ _ 

tno 



The scaling factor is multiplied by the 
preliminary rate per road mile for each 
railroad for the year. 

(l) Trackage rights agreement means 
an agreement throu^ which a railroad 
obtains access and provides service 
over tracks owned by another railroad 
where the owning railroad retains the 
responsibility for operating and 
maintaining the tracks. 

(m) Train means a unit of equipment, 
or a combination of units of equipment 
(including light locomotives) in 
condition for movement over tracks by 
self-contained motor equipment 

(n) Train mile means the movement of 
a train a distance of one mile measured 
by the distance between terminals and/ 
or stations and includes yard switching 
miles, train switching miles, and work 
train miles. Yard switching miles may be 
computed on any reasonable, 
supportable, and verifiable basis. In the 
event actual mileage is not computable 
by other means, ymti switching miles 
may be computed at the rate of 0 mph 
for the time actually engaged in yanJ 
switching service. 

(o) Yard track means a system of 
tracks within defined limits used for the 
making up or breaking up of trains, for 
the storing of cars, and for other related 
purposes, over which movements not 
authorized by timetable, or by train 
order may be made subject to 
prescribed signals, rules or other special 
instructions. Sidings used exclusively as 
passing track and main fine track within 
yard limits are not included in the term 
yard track. 

9 24&7 Pwurttles. 

Any person (including a railroad and 
any manager, supervisor, official, or 
other employee or agent of a railroad) 
who violates any requirement of this 
part or causes the violation of any such 
requirement is subject to a civil penalty 
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of at least $250 and not more than 
SlOOOO per violation. Civil penalties 
may be aaaessed against individuals 
only for willful .violations. Each day a 
violation contiDuee shall constitute a 
separate offense. A person may also be 
subject to the criminal penalties 
provided for in 45 U.S.C 438(e) for 
knowingly and willfully falsifying 
records or reports required by this part. 

Subpart B Repor U ng and 
Recordkeeping 

§245.101 Reporting requiramenU. 

(a) Each railroad subject to this part 
shall submit to FRA. not later than 
March Ist of each year (August Ist for 
the fiscal year ending September 30. 
1992) m report ktenti^ing the railroad's 
total train miles for the prior calendar 
year, the total road miles owned, 
operated under lease, or controlled (but 
not including trackage rights) by the 
railroad as of December 31 of the 
previous calendar year, and the 
railroad's total number of employee 
hours for the prior calendar year. An 
entity shall be considered a railroad 
subject to this part if it conforms to the 
definitions found in ( 245.5(g) and (h) 
above. Each railroad shall report all of 
the data for the entire relevant calendar 
year whether or not its present 
operations generated all of the 
reportable data. This report shall be 
made on FRA Form 6160.91—Annual 
Repoit of Railroads Subject to User Fees 
and shall be filed by the Responsible 
Entity (see § 245.5(h)). The report shall 
include an explanation for an entry of 
zero for train miles, road miles, or 
employee hours. Each railroad shall also 
identify all subsidiary railroads for 
which it is reporting and provide a 
breakdown of train miles, road miles, 
and employee hours for each subsidiary. 
Finally, each railroad shall enter its 
corporate billing address for the user 
fees, and the name, title, telephone 
number, date, and a signature of the 
person submitting the form to FRA. 

(b) FRA anticipates mailing blank 
copies of FRA Form 8100.91—Annual 
Report of Railroads Subject to User Fees 
to each railroad during the month of 
January (the month of July for the fiscal 
year ending S^tember 30,1992) for the 
railroad's use in preparing the report. 
This action by FRA is for the 
convenience of the railroads only and in 
no way affects the obligation of 
railroads subject to this part to obtain 
and submit FRA Form 6180.01 to FRA in 
a timely fashion in the event a blank 
form is not received from FRA. Blank 
copies of FRA Form 6180:91 may be 
obtained from the Office of Safety, FRA. 


400 Seventh Street SW.. Washington, 
DC 20590. 

(c) Train miles, as defined in 

§ 245.5(n). shall be calculated by the 
railroad in accordance with the 
following considerations: 

(1) Each railroad subject to this part is 
to report the train miles for the freight 
and passenger service it operates 
without regard to track or facility 
ownership. 

(2) Train miles arc to be reported by 
both freight and passenger railroads and 
shall include miles run between 
terminals or stations, or both, miles run 
by trains consisting of empty freight cars 
or without cars, locomotive train miles 
run. miles run by trains consisting of 
deadhead passenger equipment, motor 
train miles run, yard-switching miles 
run, work train miles, and train 
switching miles. 

(d) Road miles, as defined in 5 245.5{i), 
shall be calculated by the railroad in 
accordance with the following 
considerations: 

(Ij Road miles to be reported shall 
include all track owned, operated under 
lease, or controlled by the railroad but 
shall not include track used under 
trackage rights agreements. (Note: road 
miles consisting of leased track arc to be 
reported by the lessee railroad). Road 
miles consisting of jointly-owned track 
or track jointly operated under lease 
shall be reported by the railroad 
controlling operations over the track. 
Road miles for a given section of 
railroad should be reported by only one 
railroad. 

(2) Road miles to be reported shaU not 
include industrial track, yard tracks, 
sidings, and other tracks not regularly 
used by road trains operated in such 
specific service. The determination that 
a particular track segment qualifies as 
industrial track or yard track must be 
made on a reasonable and supportable 
basis. Road miles do not include track 
which was out of service for the entire 
calendar year that is the subject of the 
user fee report. 

(e) Employee hours, as defined in 
§ 24S.S(a), shall be calculated by the 
railroad in accordance with die 
following considerations: Employees 
hours to be reported include the number 
of hours worked by all railroad 
eniplo>'ees. regardless of occupation, 
during the previous calendar year. 

Include all employees in the 
occupational categories shown in 
appendix D of die FRA Guide for 
Preparing Acddent/Incident RepOTts. 
Employee hours do not include time 
paid not actually worked, such as 
holidays, vacations, etc. Emf^oyee hours 
do not include hours worked by 


volunteers. Employee hours do not 
include hours worked by individuals not 
employed directly by the reporting 
railroad (i.e. contractor employees). 

(f) In computing both train miles and 
road miles, fractions representing less 
than one-half mile shall be disregarded 
and other fractions considered as one 
mile. 

(g) Each railroad subject to this part 
has a continumg obligation to assure 
that the mformatian provided to FRA on 
Form 6180.91—Annual Report of 
Railroads Subject to User Fees is 
accurate. Shoiiid a railroad learn at a 
later date that the information provided 
was not correct it shall submit a revised 
Form 6100.91 along with a letter 
explaining in detail the discrepancy. 

(h) Each railroad subject to this part 
has an obligation to assure that the 
information provided to IRA under this 
part is consistent with information 
provided to FRA under other reporting 
requirements, in particular reports 
submitted under 49 CfR part 225— 
Railroad Accidents/Incidents: Reports 
Classification, and Investigations. The 
railroad shall fully explain and resolve 
any discrepancies. 

(i) The FRA has prepared a 
questionnaire entitled "Written 
Questionnaire on Whether Your 
Company Is A Railroad* Subject To 
FRA User Fee Regulations^ (FRA Form 
6180.90) in order to assist in determining 
whether certain entities meet the 
definition of "railroad*' included in 

§ 245.5 or constitute railroads whose 
entire operations are confined within an 
industrial installation ("plant railroads") 
excluded from this part under § 245.3. 
Copies of FRA Form 6180.90 are 
available from the Office of Safety, FRA, 
400 Seventh Street, SW., Washington, 

DC 20590. 

§ 245.103 Reco r dk eep ing. 

Each railroad subject to this part shall 
maintain adequate records supporting 
its calculation of the railroad's total 
train miles for the prior calendar year, 
total road miles as of December 31 of 
the previous calendar year, and the total 
employee hours for the previous 
calendar )rear. Such records shall be 
sufficient to enable the FRA to verify the 
information provided by the railroad on 
FRA Form 6180.91—Annual Report of 
Railroads Subject to User Fees. Such 
records shall also be available for 
inspection and copying by the 
Administrator or the Administrator's 
designee during normal business hours. 

§ 245.105 RetefUipn of fooords. 

Each railroad subject to this part shall 
retain records required by | 245.103 for 
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at least three years after the end of the 
calendar year to which they relate. 

Subpart C—User Fee Calculation 

§ 245.201 User fee calculation. 

(a) The fee to be paid by each railroad 
shall be determined as follows: 

(1) After March 15th of each year 
(August 1st for the fiscal year ending 
September 30.1992). FRA will tabulate 
the total train miles, total employee 
hours, and total road miles for railroads 
subject to this part for the preceding 
calendar year. FRA's calciilations will 
be based on the information supplied by 
railroads under § 245.101 hereof, and 
other reports and submissions which 
railroads are required to make to FRA 
under applicable regulations (i.e. 49 CFR 
parts 225 and 228). At the same time, 
FRA will calculate the total cost of 
administering the Safety Act for the 
current fiscal year (other than activities 
described in section 202(a)(2) thereof) 
which will represent the total amount of 
user fees to be collected. 

(2) Using tabulations of total train 
miles, total employee hours, total road 
miles, and the total cost of administering 
the Safety Act, FRA will calciilate a 
railroad's user fee assessment as 
follows: 

(i) The assessment rate per train mile 
will be calculated by multiplying the 
total costs of administering the Safety 
Act by 0.55 and then dividing this 
amount (i.e., fifty-five percent of the 
total amount to be collected) by the total 
number of train miles reported to the 
FRA for the previous calendar year. The 
result will be the railroad user fee 
assessment rate per train mile for the 
current fiscal year, 

(ii) The assessment rate per employee 
hour will be calculated by multiplying 
the total costs of administering the 
Safety Act by 0.1 and then dividing this 
amount (i.e., 10 percent of the total 
amount to be collected) by the total 
number of employee hours reported to 
the FRA for the previous calendar year. 
The result will be the railroad user fee 
rate per employee hour for the fiscal 
year. 

(iii) The assessment rate per road mile 
will be calculated in three steps. First, 
FRA will determine a preliminary 
assessment rate per road mile by 
multiplying the total costs of 
administering the Safety Act by 0.35 and 
dividing this amount (i.e,, thirty-five 
percent of the total amount to be 
collected) by the total road miles 
reported to FRA for the previous 
calendar year. Second. FRA will adjust 
this preliminary rate per road mile for 
each light density railroad by 
multiplying the preliminary rate by the 
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appropriate scaling factor identified in 
S 245.5(h). The result will be a reduced 
assessment rate per road mile for light 
density railroads. Third. FRA will adjust 
the preliminary assessment rate per 
road mile for all railroads except light 
density railroads by adding to their 
preliminary rate an incremental amount 
reflecting the reallocation of the relief 
provided to light density railroads under 
step 2 using the sliding scale. The 
incremental amount is calculated by 
subtracting (A) the total amount to be 
collected from light density railroads 
after application of the sliding scale 
from (B) the total amount that would 
have been collected from light density 
railroads using the preliminary 
assessment rate and developed under 
step 1 and (C) dividing the resulting 
amount by the total road miles reported 
to FRA by all railroads except light 
density railroads. The incremental 
amount is then added to the preliminary 
assessment rate for all railroads except 
light density railroads to derive the 
assessment rate per road mile for all 
railroads except light density railroads. 
The results will be a modified 
assessment rate per road mile for light 
density railroads qualifying under step 2 
and a general assessment rate 
applicable to all other railroads. In those 
cases where the computed fee is less 
than the defined minimum, the net 
increase attributable to the application 
of the minimum standard is not included 
in the reallocation process under step 3 
and is instead added to total collections. 

(b) The user fee to be paid by each 
covered railroad is the greater of $500.00 
or the sum of the railroad’s train miles 
times the assessment rate per train mile, 
the railroad's employee hours times the 
assessment rate per employee hour, and 
the railroad's road miles times the 
applicable assessment rate per road 
mile. 

Subpart D—Collection Procedures and 
Duty to Pay 

§ 245.301 Collection procedures. 

(a) After March 15th of each year 
(August 15th for the fiscal year ending 
September 30,1992), FRA will publish in 
the Federal Register a notice containing 
FRA's preliminary estimates of the total 
user fee to be collected, the assessment 
rate per train mile, the assessment rate 
per employee hour, and the assessment 
rate per road mile (as adjusted by the 
sliding scale). The information published 
by FRA will be sufficient to enable each 
railroad to calculate its estimated user 
fee biU for the fiscal year on the basis of 
the train mile, employee hour, and road 
mile information provided by the 
railroad to FRA. 


(b) After June 1st of each year. 

(August 15th for the fiscal year ending 
September 30,1992). FRA will provide to 
each covered railroad a notice (the 
“Assessment Notice”) containing FRA's 
final calculations of the total user fee to 
be collected, the assessment rate per 
train mile, the assessment rate per 
employee hour, the assessment rate per 
road mile (as adjusted by the sliding 
scale), the train miles, employee hours, 
and road miles for the railroad for the 
prior calendar year, the user fee to be 
paid by the railroad, and a statement 
and payment record form. FRA will mail 
the Assessment Notice sufficiently in 
advance of the end of the fiscal year in 
order to allow all collections to be 
completed prior to the end of the fiscal 
year. FRA will mail the Assessment 
Notice to the billing address designated 
by the railroad on FRA Form 6180.91— 
Annual Report of Railroads Subject to 
User Fees. 

$ 245.303 Duty to pay. 

(a) Beginning in the fiscal year ending 
September 30,1991, each railroad 
subject to this part shall pay an annual 
railroad user fee to the FRA. Payment in 
full shall be received by FRA no later 
than thirty days after the Assessment 
Notice is mailed. Payment is made only 
when received by FRA. Payments in 
excess of ten thousand dollars 
($10,000.00) shall be made by wire 
transfer through the Federal Reserve 
communications, commonly known as 
Fedwire, to the accoimt of the U.S. 
Treasury in accordance with the 
instructions provided in the Assessment 
Notice. Payments of ten thousand 
dollars or less shall be by check or 
money order payable to the Federal 
Railroad Administration. The payment 
shall be identified as the railroad’s user 
fee by noting it with the User Fee Bill 
Number as assigned by FRA and by 
returning the payment record received 
with the Assessment Notice. Payment 
shall be sent to the address stated in the 
assessment notice. Any railroad making 
an aggregate payment for one or more 
subsidiaries or affiliates should return 
the payment records for each and list all 
applicable Bill Numbers with the 
payment. 

(b) The responsibility for paying the 
user fee rests with the responsible entity 
(see S 245.5(h)). Parties involved in 
purchase and sale transactions of 
railroad(s) or portions of a railroad shall 
be responsible for allocating the user fee 
amongst the interested entities in an 
appropriate fashion. FRA %vill not 
prorate user fee bills. 

(c) No user fee will be collected from 
railroads that properly report zero train 
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miles and zero road miles on FRA Form 
6180.91—Annual Report of Railroads 
Subject to User Fees. 

(d) Pa>mient8 not received by the due 
date will be subject to allowable 
interest charges, penalties, and 
administrative charges (31 U.S.C. 3717). 
Follow-up demands for payment and 
other actions intended to assure timely 
collection, including referral to local 
collection agencies or court action, will 
be conducted in accordance with 
Federal Claims Collection Standards (4 
CFR chapter II) and Departmental 
procedures (49 CFR part 89). 

Issued in Washington. DC. on July 2,1992. 
Gilbert E. Cannicbael, 

Federal Railroad Administrator. 

(FR Doc. 92-16026 Filed 7-6-92; 8:45 am) 

BILUNO CODE 4910-06-41 
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ENVIRONMENTAL PROTECTION 
AGENCY 

[OPPTS-41037; FRL-4071-4J 

Thirtieth Report of the Interagency 
Testing Committee to the 
Administrator, Receipt of Report and 
Request for Comments Regarding 
Priority Testing List of Chemicals 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: The Interagency Testing 
Committee (FTC), established under 
section 4(e] of the Toxic Substances 
Control Act (TSCA), transmitted its 30th 
Report to the Administrator of EPA on 
May 29,1992. As noted in this Report, 
which is included with this notice, the 
Committee revised the Priority Testing 
List by adding one chemical group, the 
siloxanes, and four chloroalkyl 
phosphates: 1,2-ethanediyl tetraki8(2- 
chloro-l-methylethylene) phosphate 
(TCIEP); 2,2-bi8(chloromethyl)-l,3- 
propanediyl tetraki8(2-chloroethyl) 
phosphate (TCEBP); oxydi-2.1- 
ethanediyl tetraki9(2-chloroethyl) 
phosphate (TCHDP): and 2-chloro-l- 
methylethyl bi9(2-chloropropyl) 
phosphate (DCTOEP). These chemicals 
are recommended. There are no 
designated or recommended with intent- 
to-designate chemicals. 

The frC removed two chemicals from 
the Priority Testing List in the 30th 
Report as a result of EPA actions. 
Sodium cyanide and acrylic acid, 
designated fan the 27th ITC Report, %vere 
removed because EPA issued a consent 
order for sodium cyanide on December 
17,1991 (56 FR 65442), and for Acrylic 
acid on March 4,1902 (57 FR 7656). 

EPA invites interested persons to 
submit written comments on the Report. 
DATES: Written comments should be 
submitted by August 10,1992. 
ADDRESSES: Send four copies of written 
submissions to: TSCA Public Docket 
Office (TS-793), Office of Pollution 
Prevention and Toxics. Environmental 
Protection Agency. Rm. NE G004, 401 M 
St.. SW., Washington, DC 20460. 
Submissions sho^d bear the document 
control number (OPPTS-41037; FRL- 
4071-4). The public record supporting 
this action, including comments, is 
available for public inspection in Rm. 

NE 0004 at the address noted above 
from 8 a.m. to noon and 1 p.m. to 4 p.m., 
Monday through Friday, except legal 
holidays. 

FOR FURTHER INFORMATION CONTACT: 

Susan B. Hazen, Director, Environmental 
Assistance Division (TS-799). Office of 
Pollution Prevention and Toxics. 


Environmental Protection Agency, 401 M 
SU SW., Rm. E-543B. Washington, DC 
20460, (202) 554-1404, TDD (202) 554- 
0551. 

SUPPLEMENTARY INFORMATION: EPA has 

received the TSCA Interagency Testing 
Committee’s 30th report to the 
Administrator. 

1. Background 

TSCA (Pub. L 94-469, 90 Stat 2003 et 
seq; 15 U.S.C. 2601 et seq.) authorizes the 
Administrator of EPA to promulgate 
regulations under section 4(a) requiring 
testing of chemicals and chemical 
groups in order to develop data relevant 
to determining the risks that such 
chemicals and chemical groups may 
present to health or the environment 
Section 4(e) of TSCA established the 
Interagency Testing Committee to 
recommend chemicals and chemical 
groups to the Administrator of EPA for 
priority testing consideration. Section 
4(e) directs the ITC to revise the TSCA 
section 4(e) Priority Testing List at least 
every 6 months. The FTC’s most recent 
revisions to this List are included in the 
Committee’s 30th Report. The Report 
was received by the Administrator on 
May 29,1992, and is included in this 
Notice. The Report adds one chemical 
group and 4 chloroalkyl phosphates to 
the TSCA section 4(e) Priority Testing 
List. 

n. Written and Oral Comments 

EPA invites interested persons to 
submit detailed comments on the ITCs 
new recommendations. The Agency is 
interested in receiving information 
concerning additional or ongoing health 
and safety studies on the subject 
chemicals as well as information 
relating to the human and environmental 
exposure to these chemicals. 

A notice will be published at a later 
date in the Federal Register adding the 
substances recommended in the FTCs 
30th Report to the TSCA section 8(d) 
Health and Safety Data Reporting Rule 
(40 CFR part 716), which requires the 
reporting of unpublished health and 
safety studies on the listed chemicals. 
That notice will also add the chemicals 
to the TSCA section 8(a) Preliminary 
Assessment Information Rule (40 CFR 
part 712). The section 8(a) rule requires 
the reporting of production volume, 
exposure, and release information on 
the listed chemicals. 

Ill. Status of List 

The FTC’s 30th Report notes the 
addition of one chemical group and 4 
chloroalkyl phosphates to the Priority 
Testing List, and the removal of sodium 
cyanide and acrylic acid from the List 
The current Priority Testing List 


contains 24 chemicals and 23 chemical 
groups. 11 of these chemicals are 
designated. 

Authority: 15 U.S.C. 2603. 

Dated: June 30,1992. 

Charles M. Auer, 

Director, Existing Chemical Assessment 
Division, Office of Pollution Prevention and 
Toxica. 

Thirtieth Report of the TSCA 
Interagency Testing Committee to the 
Adminbtrator, Environmental Protection 
Agency 

Summary 

The U.S. Congress created the 
Interagency Testing Committee (FTC) 
under Section 4(e) of the Toxic 
Substances Control Act (TSCA) to 
recommend chemicals and chemical 
groups to the Administrator of the U.S. 
Environmental Protection Agency (EPA) 
for testing under Section 4(a) of TSCA 
and to facilitate coordination of 
chemical testing sponsored or required 
by U.S. Government organizations 
represented on the Committee. Congress 
directed the Committee to: (1) organize 
their recommendations as the Priority 
Testing List, (2) revise the Priority 
Testing List at least every 6 months and 
(3) transmit these revisions to the EPA 
Administrator for publication in the 
Federal Register. During this reporting 
period (11/28/91 to 5/27/92). the 
Ck>inmittee revised the TSCA section 
4(e) Priority Testing List by adding two 
chemical groups and removing two 
chemicals. 

Recent questions related to the safety 
of siloxanes for a number of medical 
uses, including breast implants, 
prompted the Food and Drug 
Administration (FDA) to request that the 
Committee review the health effects of 
siloxanes. The Committee added a group 
of 56 siloxanes to the Priority Testing 
List and recommended them for 
autoimmune effects, cancer, 
reproductive effects and developmental 
toxicity testing and for epidemiological 
studies. 

The Committee also added a group of 
four chloroalkyl phosphates to the 
Priority Testing List and recommended 
them for screening tests, because there 
are few publicly-available data and 
because these chemicals are structurally 
similar to five chloroalkyl phosphates 
that were recommended in the 
Committee’s 23rd Report. 

The Committee removed sodium 
cyanide and acrylic acid from the 
Priority Testing List because EPA 
implemented the Committee's testing 
recommendations. 
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The Committee reviewed 350 studies 
on the 5 chloroalkyl phosphates 
recommended In the Committee's 23rd 
Report and deferred them to provide an 
opportunity for manufacturers to submit 
exposure data and to discuss voluntary 
testing. 

During this reporting period a few 
Committee members participated in 
EPA’s, National Cancer Institute (NCI's) 
and National Toxicology Program 
(NTP*8) chemical selection meetings, 
met with the Synthetic Organic 
Chemical Manufacturers Association 
and the Chemical Manufacturers 
Association to discuss completed 
ongoing and planned testing of chemical 


groups and attended the March la 1992 
U.S. House of Representatives and 
March 25,1992 U.S. Senate hearings on 
TSCA reauthorization. The Committee's 
Executive Director coordinated testing 
with the National Toxicology Program, 
coordinated responses to the Agency for 
Toxic Substances and Disease 
Registry's (ATSDR) request for 
comments on Priority Data Needs and 
presented an invited paper to the 
American Society for Testing and 
Materials on the role of the Committee's 
testing recommendations in facilitating 
test method development. 

Also during this reporting period, the 
Committee initiated efforts to develop a 


Priority Testing Candidate List of 
chemicals and chemical groups under 
consideration, conducted a partial 
review of glycol ethers* reproductive 
effects data, and formed two 
subcommittees to review non-public 
data on ethoxylated and imidazolium 
quaternary ammonium compounds and 
to review chemicals nominated by the 
Occupational Safety and Health 
Administration (OSHA). 

Additions to the Priority Testing List 

Additions to the Priority Testing List 
are presented, together with the types of 
testing recommended, in Table 1. 


Table 1.—Additions to the Section 4(e) Priority Testing List 


Group 

CAS No 

Chemical 

Action 

Date 

Recommended Tests 

Bloxanet... 




5/92 

5/92 

Physical and chemical properties! None, at this 
time. 

Chemical fate: None, at this time. 

Health effects: Autoimmune effects, reproductive 
effects, developmental toxicity, cancer and epi¬ 
demiology StlK^ 

Ecological effects: None, at this time. 

Physical arxJ chemical properties: melting point, 
octarK)l-water partition coefficienL vapor pressure 
and water sokibilfty. 

Chemical fate: Aerobic biodegradation and hydroly' 
sis rate screening. 

Health effects: Acute toxicity screening. 

Ecological effects: Algal toxidty. fish, aquatic and 
benthic invertebrate acute toxi^ screening. 

Chlofoalkyl Phosphates.. 



.^ 

RecornmerwiAri 






TSCA Interagency Testing Committee 

Statutory member Agencies and Their 

Representatives 

Council on Environmental Quality 

Charles Herrick, member (see Note 1) 

Department of Commerce 
Willie E May, member 
Edward White, alternate (see Note 2) 

Environmental Protection Agency 
James B. Willis, member 
John S. Leizke, alternate 

National Cancer Institute 
Thomas P, Cameron, member 
Richard Adamson, alternate 

National Institute for Environmental 

Health Sciences 
Errol Zeiger. member 
James K. Selkirk, alternate 

National Institute for Occupational 

Safety and Health 
Robert W. Mason, member 
Henryka Nagy, alternate (see Note 3) 

National Science Foundation 
Carter Klmsey. member and Chairperson 
Jarvis L Moyers, alternate 

Occupational Safety and Health 

Administration 


Christine Whittaker, member and vice 

chairperson 

Surender Ahir, alternate 

Liaison Agencies and Their 

Representati ves 

Agency for Toxic Substances and 

Disease Registry 

Sharunda Buchanan, member 

Consumer Product Safety Commission 
Val Schaeffer, member (see Note 5) 
Lakshmi C. Mishra 

Department of Agriculture 
lionald Derr, member 
Ralph T. Ross, alternate (see Note 6) 

Department of Defense 

Randall S. Wentsel. member 

Department of the Interior 
Clifford P, Rice, member 
Barnett A Rattner, alternate 

Department of Transportation 
George Cushmac, member 
James O'Steen, alternate 

Food and Drug Administration 
Edwin J. Mathews, member (see Note 7) 
Raju Kammula, alternate 

National Library of Medicine 

Vera Hudson, member 


National Toxicology Program 

Victor A Fung, member (see Note 8) 

U.S. International Trade Commission 
James Raftery, member 
Edward Matusik, alternate 

Committee Staff 

John D. Walker. PhD., Executive Director 
Norma S.L Williams. Executive Assistant 

Support Staff 

Mary Ellen Levine, Office of the General 
Counsel. EPA (see Note 9) 

Notes: 

1. Appointed on February 4.1992. 

2. Appointed on February 6.1992. 

3. Appointed on November 15,1991. 

4. Appointed on November 22.1991. 

5. Appointed on April 2,1992. 

6. Appointed on December 19.1991. 

7. Appointed on December 28.1991. 

8. Appointed member on March 20.1992. 

9. Appointed on January 7,1992. 

The Committee acknowledges the 
assistance and support given by the 
staff of Syracuse Research Corp. 
(technical support contractor) and 
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personnel of the EPA OfBce of PoUution 
Prevention axal Toxics. 

Chapter 1—Introduction 

1.1 Background. Background on the 
TSCA Interagency Testing Committee 
(FTC] was provid^ most recently in 
chapter 1.1 of the 29th Report that was 
submitted to the EPA Administrator on 
November 27,1991 (56 FR 67424. 
December 30.1991). 

1.2 Committee*s previous reports. 
Twenty-nine previous Reports to the 
EPA Administrator have been issued by 
the Committee and published in the 
Federal Register. In these 29 Reports, the 
Committee recommended testing for 124 
chemicals and 39 chemical groups. 
Chemical groups were deBned most 
recently in chapter 1.2 of the 29th 
Report. 

1.3 Committee*s activities during this 
reporting period The Committee's 
activities during this reporting period 
(November 28.1991 to May 27.1992) are 
described below. 

1.3. a Chemical and chemical group 
selections. During this reporting period, 
the Committee initiated efforts to 
develop a Priority Testing Candidate 
List of chemicals and chemical groups 
under consideration, reviewed data on 
siloxanes and chloroalkyl i^osphates, 
conducted a partial review of glycol 
ethers' reproductive effects data, and 
formed two subcommittees to review 
non-public data on ethoxylated and 
imidazolium quaternary ammonium 
compounds and to review chemicals 
nominated by the Occupational Safety 
and Health Administration. 

Siloxanes and chloroalkyl phosphates 
are recommended, not designated, 
because the Committee wants to review 
the TSCA section 8(a) and a(d) 
information and any use exposure and 
release information as well as any 
physical chemical prop^y information 
that is voluntarily submitted, before 
deciding whether to designate or 
withdraw these chemicals for testing. 
These recommendations are consistent 
with the Committee*s practice of 
distinguishing between data needs and 
data gaps and recommending testing for 
chemicals with data needs and of 
comprehensively evaluating chemicals 
and chemical groups as discussed in 
Chapter 1.3.a of the ITCs 27th and 29th 
Reports. 

Some chemical groups on the Priority 
Testing Candidates List that the 
Committee will be considering in the 
future w ere listed in Chapter 1.3.b of the 
29th Report. 

1.3. b Comprehensive information 
processing. The Committee's approach 
to comprehensive information 


processing is described in Chapter 1.3.b 
of the 29di Repo^ 

1.3X Information dissemination. To 
promote public understanding of the 
Committee's functions, some of the 
activities that occurred during this 
reporting period are briefly described 
below. 

Some Committee Members and staff 
attended recent hearings on TSCA 
reauthorization. On March 18,1992 
hearings were held before the House of 
Representatives Subcommittee on 
Environment. Energy and Natural 
Resources, chaired by Congressman 
Mike Synar (D-OK). On Maitdi 25.1992 
hearings were held before the Senate 
Environment and Public Works 
Subcommittee, chaired by Senator 
Harry Reid (D-NV). EPA discussed its 
revitalized chemical testing program. 

At the invitation of the Chemical 
Manufacturers Association, the 
Committee's Chairperson and Executive 
Director met with the chloroalkyl 
phosphate manufacturers on April 1, 
1992 to discuss completed, ongoing and 
planned testing and the status of ^e 
ITCs review of chloroalkyl phosphates. 
The manufacturers were asked to supply 
samples of chloroalkyl phosphates for 
EPA sponsored fish neurotoxicity tests. 
They were encouraged to provide 
information on the uses of chloroalkyl 
phosphates, the levels of chloroalkyl 
phosphates that might result from 
processing and use and information that 
might explain the low (parts per billion) 
environmental concentrations of 
chloroalkyl phosphates. This exposure 
information is needed to provide some 
perspective for the chloroalkyl 
phosphate toxicity data. Additional 
meetings wdth the chloroalkyl phosphate 
manufacturers are planned. 

At the invitation of the American 
Society for Testing and Materials 
(ASTM), the ITCs Executive Director 
presented a paper at ASTM^s Second 
Symposium on Environmental 
Toxicology and Risk Assessment The 
Symposium was convened on April 26- 
29.1992 in conjunctum with ASTM's 
semi-annual meeting to develop and 
revise ASTM method fear chemical fate 
and ecological effects testing. The 
Executive Director discussed ITCs role 
in facilitating development of chemical 
fate and ecological effects test methods. 

1.3.d Information coordination. 
Congress directed the Committee to 
facilitate coordination of chemical 
testing sponsored or required by U.S. 
Government organizations represented 
on the Committee. This directive 
promotes conservation of U.S. 
government chemical testing resources 
by eliminating unnecessary and 
duplicative testing. 


At the request of the National 
Toxicology Program (NTP). TSCA 
Section 8(d) reports on health effects of 
bi8-(4-chlorophenyl) sulfonc (CAS No. 
8(M17-9) were provided to facilitate 
NTFs evaluation of this chemical The 
TSCA Section 8(d) reports wrere 
submitted to the ^A as a result of the 
Committee's recommendation for 
physical and chemical property testing 
of sulfones in their 27th Report. After the 
27th Report was published, the NTFs 
Executive Committee deferred testing 
bis-(4-ch]orophenyl) sulfone for 
subchronic and mutagenic effects until 
the TSCA Section 8 i^ormation could 
be reviewed. NTP is currently reviewing 
this TSCA Section 8 information. 

At the request of the Agency for Toxic 
Substances and Disease Registry 
(ATSDR), comments were provided on 
ATSDR's Priority Data Needs for a 
number of the 38 hazardous substances 
(41 CAS numbered chemicals) that were 
published in the October 17,1991 
Federal Register (56 FR 52178). The EPA 
and NTP provided comments during 
development of the Priority Data Needs. 
The FTC's comments are included in 
ATSDR's Docket number 42. These 
comments are summarized below. The 
National Cancer Institute described 
completed and ongoing studies on 
arsenic, cadmium, chromium, nickel and 
polychlorinated biphenyls. The 
Department of Interior described 
ongoing wildlife studies on cyanide, 
polychlorinated biphenyls and selenium. 
The FTC staff determin^ that the 
Committee had considered about 75% of 
ATSDR's 275 hazardous substances, had 
recommended about 70 of them for 
testing, had taken action on 33 of the 38 
hazardous substances for i^ch ATSDR 
determined Priority Data Needs, and 
had designated 3 of the 38 substances 
for testing. For the 33 substances on 
which the FTC had taken action, there 
may be existing studies that could 
satisfy ATSDR's Priority Data Needs. 
For the 3 FTC designated substances, 33 
studies were identifred that may satisfy 
ATSDR’s Priority Data Needs and 3 
studies were identified that may provide 
useful information related to ATSDR’s 
Priority Data Needs. 

In an effort to avoid duplication of 
effort. ATSDR is considering the 
Committee’s comments and wifi 
formally respond to them along with 
other comments received on the 38 
substances. The studies received by 
ATSDR from the Committee will be 
screened and reviewed before the 
Priority Data Needs are finalized. 

1.3.e Referrals. During this reporting 
period, the Committee did not rrfer any 
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chemicals to member agencies or other 
organizations for testing consideration. 

1.3.f Deferrals. During this reporting 
period, the Committee deferred the five 
chloroalkyl phosphates recommended in 
the 23rd Report because of an interest 
on the part of industry to vohmtarily 
take action on these ^emicals. The 
Chemical Manufacturers Association 
(CMA) and several chloroalkyl 
phosphate producers have approached 
the ITC and EPA to discuss voluntary 
testing for certain of the chloroalkyl 
phosphates. It is the interest of the ITC 
and FTC member agencies to ensure that 
the hazard of these diemicals is well 
characterized; additionally, the 
Committee believes that exposures to 
these chemicals should be letter 
characterized. The Committee 
encourages CMA and the chloroalkyl 
phosphates' producers to offer a formal 
proposal to l^A, which may result in a 
testing consent order or other binding 
agreement through a public process, to 
develop hazard and exposure data. The 
Committee also believes that 
considering the potential cancer risk of 
these chemicals, voluntary exposure 
controls on the part of industry may be 


appropriate. The Committee is deferring 
these five chloroalkyl phosphates 
pending the results of future discussions 
with industry. 

1.3.g Removals. Two chemicals 
designated in the Committee's 27th 
Report were removed from the Priority 
Testing List, because EPA implemented 
the Committee's testing 
recommendations. On December 17, 

1991 and March 4,1992, EPA published 
Consent Orders for sodium cyanide (56 
FR 65442] and acrylic add (57 FR 7656), 
respectively. The most recent table of 
removals from the Priority Testing List 
was published in the Committee's 29th 
Report. As a result of the removals 
made during this reporting period, 100 
chemicals and 18 chemical groups have 
been removed from the ITC's Priority 
Testing List 

1.4 The TSCA section 4(e) Priority 
Testing List Under Section 4(e)(1)(B) of 
TSCA, Congress directed the Committee 
to revise the Priority Testing List at least 
every 6 months and transmit the revised 
List to the EPA Administrator. Under 
this authority, the Committee is revising 
the Priority Testing List by 


recommending two chemical groups 
(Table 1). 

The Priority Testing List indudes 24 
chemicals and 23 chemical groups that 
have been recommended or designated 
for testing (Table 2). Individual 
chemicals in Priority Testing List 
chemical groups are fisted in Table 1 of 
the 24th Report and in the paragraphs 
follovring Table 1 of the 28th, 27th, 28th 
and 29th Reports. For this 30th Report, 
the individual chemicals in Priority 
Testing List chemical groups are fisted 
in tables that are induded in chapters 

2.4.a and 2.4.b. Lists of individual 
chemicals are provided to minimize any 
ambiguities assodated with TSCA 
Section 8(a) and 8(d) reporting 
requirements. 

Combining the 100 chemicals and 18 
chemical groups that have been 
removed from the ITCs Priority Testing 
List with the 24 chemicals and 23 
chemical groups currently on the Priority 
Testing List, reveals that the Committee 
has recommended or designated 124 
chemicals and 41 chemical groups for 
testing since their first meeting in 
February 1977. 


Table 2.— The TSCA Sectioh 4(e) Priority Testing List 


Re¬ 

port 

Date 

Chemical/Group 

Action 

22 

22 

May 1968 ^ « . ... 

May loss . 

Ethoxytated quaternary ammonium compourxit_ 

Recommended 

23 

Novembar Isas. . ... 

VePWII \ 4 MCIIO 1 IHVy BRIUiVmUiTl UWfl^iOUf ILrf 

Tetraki8(2*chloroethyl)etbylene dipbosphate 

Recommended 

Recommended with intenl-to*designale 
Recommended vrith irUent-toKlesionate 

23 

November Idas. 

Tri8t1.3-dichk)ro-2*propy0 pbosphate 

23 

November Idas_ 

Tria(1.chlorr>.2.propy<) phoephate 

23 

November Idsa _ 

Trift{2.«hloro.1.prop^ pboaphate 

wnn auera-io-oesiQneie 

23 

November Idas .. _^ , , 

Tria{P.r;hloroAthy4).pboqpbate 

• vecommonooG wim ■neru^io-oesigneie 

23 

November IdBB.... 

BtilyraklAbyde . 

Recommended with imens-to-desionale 

23 

November Idea.. 


I WLrUilHIWIlUUU 

Recommended 

Recomfoended with iritenPlo-desigriate 

26 

MayIddO „ 

laocyanatea. 

26 

May 1990.,.. 

Braininated fburwi natardlfTtf , . 

26 

MayIddO.. 

Alkyl phofipbatAf. 

nvUUN R 1 Wl WWJ 

Recommended 

Designated 

Designated 

Designated 

Designaled 

Deaignaled 

27 

November 19dO.„. 

Acetophenone . 

27 

November IddO... . 

Phenol. . 

27 

November 1990__ 

A/.A^Oknethylaniline .. 

27 

November 1990_ 

Pthytacetate. 

27 

November 1990_ 

28-Dimethylphenol. .... 

27 

November 1090. 

Aidehydea.... . 

Recomrnended wiSi IntenMcMtesignele 
Recommended 

Recommended 

27 

November 1990_ 

2-4-Oinilrpphennl. . 

27 

November 1990 . 

3,4-Oiinethylplwinol 

27 

November 1990_____ 


27 

November 1990 , „ . 


Recommended 

27 

26 

November 1990.. 

May 1991. 

. 

Substantially produced chemicals In need ol aUbchronic 
teats. 

Acetone. 

Recommended 

Designated 

Designated 

Designated 

Designated 

26 

May 1991.. 

/vRutanol 

26 

May 1901. 


26 

MavlOdl. . 

DH2.elhySieKybadipela 

26 

May 1991 . 

Dimethyl terephthalate 

26 

Mav 1991. 

Thicpheitql__ __ 

Designaled 

26 

May 1991. 

m-Olnitrobenzene.- ... 

26 

Mav 1991. 

ADyl alcohol.. 

Recommended 

Recommended 

26 

Mav 1991. 

2.4>Dichlorophenol . 

26 

May 1991 

Alkynea 


26 

May 1991 . 

Nitmalcohohi 

riecommenoeo 

ReoommerKfed 

26 

May 1991. .. 


Recommended 

26 

May 1991 

HydraTinea 

26 

Mav 1991. 

OniranAa 


26 

Mav 1991 

Alfcmyaitanea 

Recommended 

Recommended 

26 

Mav 1991. 

Aldeh^ hydrates. . 
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Table 2.— The TSCA Section 4(e) Priority Testing List— Continued 


Re¬ 

port 

Date 

Chemical/Group 

Action 

28 

May 1991_____ 

Propylene glycol ethers and esters_...___ 

Recommended 

28 

May 1991____ 

Mediyl ethylene glycol ethers____ 

Recommended 

28 

May 1991...____ 

is^>1hkv7yari^iris..____ 

Reoorrwnended 

28 

May 1991..____ 

Cyanoacrylates.. .. .. ... -.. 

Recommended 

29 

November 1991 .. 

White phosphorus...______ 

Recommended 

29 

November 1991..... 

Alkyl-, bromo-. chloro-. hydroxymethyl diaryl ethers- 

Recommerxled 

30 

May 1992 ... 

.-.... 

Recommended 

30 

May 1992........-. 

Chloroaikyl phosphates......... , .. 

RecommerxSed 





Chapter 2—Recommendations of the 
Committee 

2.1 Chemicals recommended for 
priority consideration by the EPA 
Administrator. As provided by section 
4(e)(l)(6) of TSCA, the Committee is 
adding to the section 4(e) Priority 
Testing List two chemical groups (see 
Table 1). The recommendation of these 
chemicals is made after considering the 
factors identified in section 4(e)(1)(A) 
and other relevant information, such as 
the data needs of Member Agencies. 

2.2 Designated chemicals. None. 


2.3 Recommended with intent-to- 
designate chemicals. None. 

2.4 Recommended chemicals-ZA.a 
Siloxanes. 

I, Rationale for Recommendation 

Recent questions related to the safety 
of siloxanes for a number of medical 
uses, including breast implants, 
prompted the Food and Drug 
Administration (FDA) to request that the 
Committee review the health effects of 
siloxanes. The Committee added a group 
of 56 siloxanes to the Priority Testing 
List (Table 3). The Committee 

Table 3.—Recommended Siloxanes 


recommended siloxanes for testing 
because of FDA's request, because 
production volumes are substantial, 
because of uncertainties related to 
human exposure, and because of the 
paucity of publicly-available health 
ejects data for these substances. By 
recommending these chemicals, the 
Committee is providing manufacturers, 
processors, and distributors the 
opportunity to submit data under TSCA 
S^tion 8 and to voluntarily submit 
physical and chemical property data 
and use exposure information. 


CASNa 


107-46-0 

107-60-6 

107-51-7 

107-52-6 

107-53-9 

141-62-0 

141-63-9 

540- 97-6 

541- 01-5 
541-02-6 
541-05-9 
546-56-5 
556-67-2 
556-68-3 
556-69-4 
656-70-7 
656-71-8 
999-97-3 

2370-88-9 

2374-14-3 

2471-06-1 

2471-09-2 

2471-10-5 

2471-11-6 

2554-06-5 

2627-95-4 

2652-13-3 

7013-67-8 

9004-73-3 

9006-65-9 

9016-00-6 

18766-38-6 

10772-36-6 

18844-04-7 

16919-94-3 

23523-12-8 

23523-14-0 

23732-94-7 

36938-50-8 

36938-52-0 

63148-62-9 

67762-90-7 

67762-94-1 


HexamethytdisSoxane 

Telradecamethyfcytoheptastto 

OctamethytthsHoxane 

Tatradecarnethythexasifoxane ^ 

Tetraoosamethyluodecasttoxane 

Decamettiyttetrasiloxane 

Dodecamethylpentasiloxane 

Dod6camaChytcyck)t>6xa8ik>xane 

Hexadecamethytheptasiloxana 

Decamathylcyclopeotasiloxane 

Hexamett>yicyck>in8ik>xane 

Octaphenytcyclotetrasfloxane 

OctarnethylcyclotetrasHoxane 

Hexadecam6thyk:yck)oct8siioxane 

Octadecanwthyioctasiloxane 

DocosamethykiecasMoxane 

C>;tadecamethytcyciof>on88ik>xane 

Hexamethyidisttazane 

Tetramethy1cyclotetras4oxane 

TriSuoropropyimethykTck)^^ 

HexacosamethykJodecasSoxane 

Octacosamethyttndecaailoxane 

T riacontarnetty^etradecasttoxane 

Dotriacorrtmethylpentadecasiloxane 

MethyMnytcyck>8ik)xane 

TetramethyldivinyldisUoxane 

Eicosametfrytoonasitoxane 

Norvand bk^ed sltoxanes 

Methylpolysfkixane 

Dimethicone 

Po^ydimethytsSoxane 

DocosamettYytcydoundecasiloxane 

Ekx>safT)ethyicyckxiecasik)xao6 

Hexatilacootamethylheptadecaailoxane 

Tetraco6amethyk:yck>dodecas4oxane 

HexathacooteunethylcyckxxTtadecasMoxane 

TriacontamethykryckiperitadecasH 

H6xaco8amethytcyciotrkieca8ik>xane 

Tetratriacootamethythexadecasiloxane 

OcUtf1aaxitamethyk>ctadeca8^^ 

Dimethyt sUtcones aixi siloxane 

Dimeth^ sNicones and siloxanes. reactx)n products wim suica 
Dimethyknethytvinyfsiloxane 


Chemical Name 
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Table 3.—Recommended Siloxanes—C ontinued 


CAS NO. 


68097-5S-2 

68037-74-1 

68083-14-7 

69430-24-6 

NA* 

NA* 


D^methythyifropolysikwane 
Dini6th)4po>y8iktt«ne8 
OimethykiiphenytsiGKane 
CVck>poiydNnemyl8ik»ane 
T etracontamethyirKXtadOcasiloxane 


NA* 

NA* 

NA* 

NA* 

NA* 

NA* 

NA* 


Dot6tracorltam«1^ylel(x>8a8ik>xaf^ 

Tetracontametnyk^ycloecosaaitoK^^ 

OctalriacofUamemv^cyck)^^ 

Tetratriacontamethytcydoheptadec^ 

C>olriecontamethy1cyck)hexadeca8^ 

PolymelfiyloctadecylBi^ 

Dimethylmethyttriftuof^^ 


Chemical Name 


• NA « not assigned. 


//. Summary of Recommended Tests 

SUoxanes are recommended for 
autoimmune effects, cancer, 
reproductive effects and developmental 
toxicity testing and for epidemiological 
studies (Table 1). 

Ill, Supporting Information 

A. Background, On November 0.1984. 
the Committee designated 
octamethylcyclotetrasiloxane (OMCTS) 
for chemical fate and ecological effects 
testing in the Committee's 15th report 
(49 FR 46931. November 29.1984). On 
May 31.1991, at the request of EPA. the 
Committee recommended 

a Ikoxysiloxanes for ecological effects 
testing in the Committee's 28th report 
(50 FR 41212, August 19,1991). While 
health effects testing was not 
recommended previously, recent 
questions related to the safety of 
siloxanes for a number of medical uses, 
including breast implants, prompted 
FDA to request that the Committee 
review the health effects of siloxanes. 
The Committee is also concerned with 
widespread human exposure and 
environmental release of siloxanes. 

Most of the recommended chemicals 
were chemicals identified by FDA. At 
the request of FDA, a few structurally 
related methyl siloxanes were identified 
using the Committee's substructure- 
based chemical selection expert system 
(SuCSES). SuCSES was also used to 
identify structural homologs for other 
siloxanes identified by FDA, but FDA 
and the Conunittee did not request that 
they be recommended for testing at this 
time. 

B. Physical and chemical properties. 
The Committee found limited 
information on measured physical and 
chemical properties for the siloxanes 
listed in Table 3:20 log octanol/water 
partition coefficients (generated using 
High Pressure Liquid Chromatography), 

1 measured log octanol/water partition 
coefficient, 15 melting points, 16 boiling 


points. 1 water solubility. 13 vapor 
pressures, and 1 Henry’s Law constant 
(Refs. 19. 27. 31. 43. and 61). 

C. Exposure information — production/ 
use/disposal/exposure/release. The 
siloxanes in Table 3 are commercially 
available or have been identified in 
various medical uses. 

Siloxanes have numerous medical, 
industrial, consumer, and military uses. 
They are used in the drug and 
pharmaceutical, construction, textile, 
transportation, electrical, electronic, 
paper and processing industries, tire, 
plastic, and rubber foundries, in 
chemical, petroleum, and gas processing 
as well as in medical devices, cosmetics 
and toiletries, food and related products, 
coatings, paint additives, inks, rubber 
and plastics, polishes, fibers, threads, 
and household, automotive, and 
institutiona) products (Refs. 29, 30. and 
66). Siloxanes also are used hi plastic 
and rubber lubricants, damping fluids, 
heat transfer fluids, oil defoamers, 
antifoams, viscous fluid drive clutches, 
speed control devices, liquid springs, 
dash pots, timing devices, thread and 
fiber lubricants, and textile softeners 
(Refs. 29 and 30). They are processed to 
meet electrical specifications for use in 
capacitors, pulse transformers, specialty 
transformers, air-borne and landbased 
radar equipment, and television circuit 
components (Refs. 29 and 30). Siloxanes 
are used in food applications; for 
example, dimethyl antifoaming agent in 
juices and beer (Ref. 38). 
Dimethylpolysiloxanes are useful as a 
low temperature damping medium, heat 
transfer medium, dielectric coolant, and 
a base fluid for low temperature silicone 
fluids (Refs. 29 and 30). 
Octamethylcyclotetrasiloxane is in 
several silicone fluids, which are used in 
a variety of applications including 
antiperspirants, facial make-up, hair 
sprays and skin care products, 
fermentation processes, instant coffee 
production, food washing solutions, diet 
soft drinks, paper coatings and sizing. 


waste yeast tanks, adhesives, textile 
sizes, vacuum distillations, 
deasphalting, brine units, toiler 
treatments, detergent manufacture, 
effluent treatments, industrial cleaning 
solutions, waste water treatment 
facilities, surfactants, and in window 
cleaners and panel polishes (Refs. 56 
and 66). In 1982, 
octamethylcyclotetrasiloxane, 
dccamethylcyclopentasiloxane, and 
dodecamethylcyclohexasiloxane were 
being evaluated for use in a variety of 
consumer and industrial products, 
including household and car care 
products, specialty wax preparations, 
other chemical specialty formulations, 
and coatings (Refs. 66). 
Decamethylcyclopentasiloxane is used 
in cosmetics and toiletries, as a vehicle 
and end blocking agent in 
antiperspirants and in aerosol products 
containing insoluble powders (Refs. 29 
and 66). Hexamethyldisiloxane is used 
in cosmetic and personal care product 
formulations, in the production of 
octamethylcyclotetrasiloxane, as an 
adhesion promotor-priming agent for 
photolithography applications, and as 
an end blocking agent in the production 
of fluorosilicone oils (Refs. 7. 31. and 40). 

Human exposure—‘medical. Exposure 
to siloxanes may occur because of uses 
as medical fluids, resins, gels and 
elastomers. Fluid siloxanes are used as 
lubricants in disposable syringes. 

Resins, gels and elastomers are used as 
implants for the augmentation and 
reconstruction of soft tissues such as 
breast and testicular tissues. Siloxanes 
are also used to fabricate tubal 
occlusion devices for female 
sterilization, encasement of pacemakers 
and electrical leads, heart valves, 
arteriovenus shunts, catheters, urethral 
stents, pe^e prothesis, prosthetic finger 
joints, artifical tendons, and intraocular 
lenses as well as to construct elastomers 
that are used as implanted drug delivery 
systems. 
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Occupational. The National 
Occupational Exposure Survey (NOES) 
conducted during 1981-1983 by NIOSH 
reported that 14.234 workers were 
potentially exposed to 
hexamethyldisiloxane, 307,371 workers 
were potentially exposed to dimethyl 
silicones and siloxanes, 935 workers 
were potentially exposed to 
octamethylcyclotetrasiloxane. 4,386 
workers were potentially exposed to 
dimethyldiphenylsiloxane. and 6,903 
workers were potentially exposed to 
reaction products of dimethyl silicones 
and siloxanes with silica (Refs. 50). 

Monitoring, Atomic absorption 
analyses of organic extracts identified 
dimethylpolysiloxanes in various fniit 
juices (orange, apple, pineapple, apricot, 
tomato, lemon, grapefruit, mango, and 
apricot juice) (Ref. 38). 
Dimethylpolysiloxanes were 
quantitatively detected in 51 of 96 
samples above the detection limit of 0.2 
ppm: 14 of the 51 samples were above 10 
ppm and 1 sample had a 
dimethylpolysiloxanes content of 152 
ppm. 

Dodecamethylcyclohexasiloxane was 
identified in drinking water concentrates 
from New Orleans, LA and Seattle. WA 
and decamethylcyclopentasiloxane was 
identified in ddnking water concentrates 
from New Orleans. LA and Cincinnati, 
OH (Ref. 44). 

Based on a method where airborne 
particles are collected on Teflon filters, 
extracted with an organic solvent, and 
then analyzed by pyrolysis gas 
chromatography/mass spectrometry 
(GC/MS), polydimethylsiloxanes were 
frequently detected in indoor airborne 
particles, especially in office buildings 
where many silicone’Containing 
products were present, such as electrical 
contact cleaners, photocopiers, and 
electronic equipment (Ref. 76). 
Decamethylcyclopentasiloxane was 
measured in 29 air samples (0.3-12.4 fig/ 
m^ from ofHce buildings located in 7 
cities, dodecamethylcyclohexasiloxane 
was measured in 5 air samples (0.4-16.5 
fig/m^ from oHice buildings located in 2 
cities. 

hexadecamethylcyclooctasiloxane was 
measured in 1 air sample (38 ftg/m^ 
from office buildings located in 8 cities, 
octamethylcyclotetrasiloxane was 
measured in 11 air samples (0.4-37 fig/ 
m^ from office buildings located in 4 
cities, hexamethylcyclotrisiloxane was 
measured in 3 air samples from one 
office building, and 

tetradecamethylcycloheptasiloxane was 
measured in 3 air samples (7.4-10.8 fig/ 
m’) from one office building (Ref. 74). 
Octamethylcyclotetrasiloxane has also 
been detected in 2 of 5 indoor air 


samples collected in Northern Italy, 
1983-64. at concentrations of 10 fig/m^ 
and 13 fig/ m* (Ref. 9). Emissions of 
hexamethylcyclotrisiloxane and 
octamethylcyclotetrasiloxane to indoor 
air have been detected from new carpets 
(Refs. 35 and 54). 

In a study designed to monitor 
personal exposure to volatile organic 
compounds, hexamethylcyclotrisiloxane 
and octamethylcyclotetrasiloxane were 
detected in air. breath, and tap water 
samples (Ref. 75). The national survey of 
human appose tissue conducted in 1982 
analyzed 46 composite samples and 
founa decamethylcyclopentasiloxane in 
28 samples and 

octamethylcyclotetrasiloxane in 21 
samples (ReL 53). 

Environmental exposure. Based on a 
method where airborne particles are 
collected on Teflon filters, extracted 
with solvent, and then analyzed by 
pyrolysis/GC/MS, 
polydimethylsiloxanes have been 
frequently detected in outdoor airborne 
particles. Polydimethylsiloxane 
concentrations were approximately 1 
ng/m* in outdoor airborne particles at 
telephone office sites in Wichita. KS. 
Lubbock, TX, and Neenah, W1 and 2 ng/ 
m* in Newark, NJ. (Ref. 76). 
Decamethylcyclopentasiloxane has been 
detected at concentrations ranging from 
0.21 to 0.9 ftg/m* in 3 outdoor air 
samples, octamethylcyclotetrasiloxane 
has been detected at concentrations 
ranging from 6.6 to 22.6 fig/m’ in 3 
outdoor air samples taken from outside 
an office building in Newark, N), and 
hexamethylcyclotrisiloxane has been 
detected at concentrations ranging from 
0.9 to 149 fig/m’ in 139 outdoor air 
samples from 8 locations (Ref. 74). 

Hexamethylcyclotrisiloxane was 
detected in 4 of 6 water samples 
collected from Lake Pontchartrain, LA. 
in 1980; concentrations ranged from 0.02 
to 0.3 fig/L, and 

octamethylcyclotetrasiloxane was 
detected in 1 of 3 samples at 0.03 fig/L 
(Ref. 48). Octamethylcyclotetrasiloxane 
and dodecamethylpentasiloxane were 
found in the influent to a sewage 
treatment facility in Singapore, while 
only octamethylcyclotetrasiloxane was 
found in the post-aerated wastewater 
and sludge (Ref. 42). 
Octamethylcyclotetrasiloxane and 
hexamethylcyclotrisiloxane have been 
detected as volatile emissions from 
refuse landfills (Ref. 41). 

D. Chemical fate information. The 
Committee is not recommending 
chemical fate testing at this time 
because it wants to review data 
developed under TSCA Section 4 for 
octamethylcyclotetrasiloxane and any 


chemical fate data that may be 
submitted under TSCA Section 8(d). 

E. Health effects information. Health 
effects data were located for 9 of the 52 
recommended siloxanes: 
hexamethyldisiloxane. 
octamethyltrisiloxane. 
dodecamethylpentasiloxane. 
decamethylcyclopentasiloxane. 
hexamethylcyclotrisiloxane, 
octamethylcyclo tetrasiloxane. 
trifluoropropylmethylcyclotrlsiloxane. 
dimethicone, and polydimethylsiloxane. 

Human studies. Available data 
suggest that polydimethylsiloxane and 
octamethylcyclotetrasiloxane are not 
absorbed through intact human skin 
(Refs. 10. 23. and 34). and that 
polydimethylsiloxane was not absorbed 
by the gastrointestinal tract (Refs. 1.4. 
and 62). 

There have been human case reports 
of adverse effects from release of 
polydimethylsiloxane fluid into body 
tissues. These effects include granuloma 
formation, ulcer development and acute 
and latent pneumonitis illness (Refs. 5, 

6,47, and 55). In some cases, adverse 
effects did not develop for years. The 
granulomas appeared to be similar to 
typical foreign-body reaction masses 
(Refs. 64, 65. and 77), and cases have 
been reported where these granulomas 
developed at sites distant from the site 
of injection of the liquid silicone fluid 
(Ref. 25). Case reports have also 
suggested that silicone from breast 
implants and other prosthetic devices 
can produce symptoms of autoimmune 
disease (Refs. -3, 26, 59, and 73). These 
symptoms are diverse and are similar to 
scleroderma, systemic lupus 
erythematosus, and systemic rheumatic 
disease, and have been described in the 
literature as human adjuvant disease 
(Ref. 59). An epidemiologic study of 
workers exposed to silicones for at least 
5 years and followed for 19 years 
reported a higher than expected 
incidence of cancers of the skin, large 
intestine and lung, but a decrease in 
mortality due to cancers of all types 
(Ref. 28). 

Laboratory studies. Available data 
suggest that hexamethyldisiloxane and 
octamethylcyclotetrasiloxane are not 
absorbed through animal skin (Refs. 10, 
15, and 16). Oral administration of 
octamethylcyclotetrasiloxane to 
monkeys and rats resulted in 
gastrointestinal absorption (Refs. 20 and 
21). When injected, 
polydimethylsiloxane distributes 
throughout the body, but this process is 
slow if the injection is to an area not 
accessible to phagocytizing cells (Ref. 
33). 
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Acute animal toxicity tests have been 
conducted for 

octamethylcyclotetrasiloxane, 
hexamethyldisiloxane, 
dodecamethylpentasiloxane, and four 
polymeric methyl siloxanes. The oral 
LDm for these compounds ranged from 
40 g/kg to >60 g/kg (Refs. 11.12.15. 46. 
57. 58. 63. 67, 68 . 69. 71. and 72). The 
dermal LDso was >16 mL/kg and 4.6 g/ 
kg for hexamethyldisiloxane and 
octamethylcyclotetrasiloxane. 
respectively (Refs. 63. 67. 68 . 69. and 71). 
Following inhalation exposure to near 
saturated atmospheres, death occurred 
in 1-15 minutes ( 23 4,000 ppm) and 8 
hours (ss 1.300 ppm), for 
hexamethyldisiloxane and 
octamethylcyclotetrasiloxane. 
respectively (Refs. 57. 63. 69. and 71). For 
hexamethyldisiloxane and 
polydimethylsiloxane. only irritation at 
the injection site was observed 
following subcutaneous administration 
(Refs. 8 and 57). No effects were 
observed following intraperitoneal 
injection of 10 mL/kg of 
dodecamethylpentasiloxane or 
polydimethylsiloxane. but some deaths 
occurred at > 0.3 mL/kg of 
hexamethyldisiloxane (Refs. 32 and 57). 
All of these compounds either produced 
no irritation or slight irritation to the 
skin and eyes (Refs. 57. 63. 67,15.17. 
and 18). 

Repeat exposure studies in rats and 
rabbits of hexamethyldisiloxane 
produced no effects following dermal (20 
exposures, dose not reported) or 
inhalation (20 exposures to 4,400 ppm) 
exposure. Dermal exposure for 21 days 
to 40 mg/kg/day of 
trifluoropropylmethylcyclotrisiloxane 
produced no effects, but similar 
exposure to 200 mg/kg/day reduced 
weight gain, food consumption, serum 
alkaline phosphatase activity and 
Increased activity of serum enzymes; 5/ 
12 animals died from exposure to 400 
mg/kg/day (Refs. 11.12,13,14. 60. 67. 68 . 
69. and 70). Polydimethylsiloxane 
produced no effects following 
oraladministration (20 gavage doses of 
20.0 g/kg) (Ref. 57). 

Octamethylcyclotetrasiloxane reduced 
body wei^t and increased liver weight 
following both oral (2 g/kg/day by 
gavage for 28 days) and inhalation (700 
ppm for 6 hours/day for 90 days) 
exposures (Refs. 22 and 24). In a chronic 
study of polydimethylsiloxane in mice, 
increased mortality was observed in 
females but not in males exposed for 76 
weeks to dietary doses of 1.250 mg/kg/ 
day. while subcutaneous implant of 
polydimethylsiloxane for 2 years 
resulted in mesenchymal tumors, some 


of which were malignant (Refs. 8 and 
45). 

In a developmental toxicity study, an 
increase in postimplantation loss was 
observed in rats following subcutaneous 
administration of 200 mg/kg of 
polydimethylsiloxane on gestation days 
6-16, but this effect was not observed in 
a second trial (Refs. 2 and 39 ). 
Additionally, no soft tissue or skeletal 
malformations were observed following 
oral ( 1,000 mg/kg/day, gestation days 6 - 
15) or dermal (200 mg/kg. gestation days 
6-15) administration to rats, or 
subcutaneous administration to rabbits 
( 1.000 mg/kg, gestation days 6-18) (Ref. 
39). 

Gene mutation assays in bacteria and 
mitotic recombination tests in yeasts 
were negative for 
decamethylcyclopentasiloxane. 
hexamethylcyclotrisiloxane, 
octamethylcyclotetrasiloxane, 
hexamethyldisiloxane and 
octamethyltrisiloxane. A weakly 
positive result was reported for 
octamethyltrisiloxane in the mouse 
lymphoma L5178Y forward mutation 
assay; negative results were reported for 
the other siloxanes. both with and 
without S9 activation (Refs. 36 and 49 ). 

Sister chromatid exchange assays in 
mouse l 3 nnphoma cells were negative for 
decamethylcyclopentasiloxane. 
hexamethylcyclotrisiloxane, 
octamethylcyclotetrasiloxane. and 
hexamethyldisiloxane. Chromosomal 
aberration assays in mouse lymphoma 
cells yielded negative results in the 
presence and absence of S9 activation 
for decamethylcyclopentasiloxane. but 
mixed positive results were reported for 
others, as follows: 
hexamethylcyclotrisiloxane and 
octamethylcyclotetrasiloxane-positive 
with S9. negative without S 9 ; and 
hexamethyldisiioxane-negative with S9, 
positive %vithout S9 (Ref. 36). 

In in vivo tests, 

hexamethylcyclotrisiloxane and 
hexamethyldisiloxane produced no 
evidence of chromosomal aberrations in 
the rat bone marrow cytotogenicity 
assay (Ref. 36). Polydimethylsiloxane 
fluid did not produce evidence of 
chromosomal effects in the mouse 
dominant lethal assay (Ref. 39 ). 

Dermal sensitization was not 
observed in mice following a challenge 
with polydimethylsiloxane (Ref. 51). 
Preliminary findings with 
subcutaneously-placed, siloxane- 
containing implants indicated a dose- 
related decrease in activity of natural 
killer cells after 180 days; a time course 
study is currently underway (Ref. 52). 

F. Ecological effects information. The 
Committee is not recommending 


ecological effects testing at this time 
because it wants to review data 
developed under TSCA Section 4 for 
octamethylcyclotetrasiloxane and any 
ecolo^cal effects data that may be 
submitted under TSCA Section 8(d). 
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2.4.b. Chloroalkylphosphates, 

I, Rationale for Recommendation 

Four chloroalkyl phosphates are 
recommended for physical and chemical 
property, chemical fate, health effects 
and ecological effects screening tests 
(Table 4). The Committee recommends 
testing these four chloroalkyl 
phosphates because they are 
structurally similar to the five 
chloroalkyl phosphates recommended in 
the 23rd Report (53 FR 46262, November 
16.1988) and because there are 
insufficient data to reasonably 
determine or predict physical and 
chemical properties, persistence and 
health or ecolgical effects. 


111(5): 377-383 (1989). 


Table 4.—Recx>mmendeo Chloroalkyl Phosphates 


CAS No. 

Chemical Name 

Acronym 

34621-99-3 

1.2-Ethanediyl tetrakis(2-chloro*1-methylethylene) phosphate_^....... 

TCIEP 

38051-10-4 

2,2-Bi8(chloromethy1>-1,3-propanediyl letfakis(2- chkxoethyt) phosphate... 

TCEBP 

53461-62-8 

OxydL2,1-ethanedivf tetraKi8t2-chloroethyf) phosphate. . 

TCEDP 

76649-15-5 

2-Chkxo-l-methylethvl bt8t2-chloropropy() phosphate.. . 

DCPCEP 


II. Summary of Recommended Tests 

Four chloroalkyl phosphates (TCIEP, 
TCEBP. TCEDP and DCPCEP) are 
recommended for determination of 
melting point, water solubility, octanol- 
water partition coefficient, and vapor 
pressure data, hydrolysis and aerobic 
biodegradation rate. Also recommended 
are screening tests to develop acute 
health effects data (except for TCIEP) 
and fish, algae and aquatic and benthic 
invertebrates acute toxicity data (fish 
and aquatic invertebrate acute toxicity 
data are available for TCIEP). 

III, Supporting Information 

A. Background. In 1988, two 
chloroalkyl phosphates, tris(2- 
chloroethyl) phosphate (TCEP) and 
tetrakis(2-chloroethyl) 


ethylenediphosphate (TCEEP) were 
identified for priority testing 
consideration during the Committee's 
Sixth Scoring Exercise (52 FR 104()9, 
April 1,1987). On May 12,1988, the 
Committee decided to expand this group 
to include other commercially-available 
chloroalkyl phosphates: tris(2-chloro-l- 
propyl) phosphate (TCPP). tris(2- 
chloroisopropyl) phosphate (TCIP), and 
tris(l,3-dich]oroisopropyl) phosphate 
(TDCP). In its 23rd Report (53 FR 46262, 
November 16,1988), the Committee 
recommended testing for TCEP, TCPP, 
TCIP, TDCP and TCEEP. 

The Committee's computerized 
substructure-based chemical selection 
expert system (SuCSES) was developed 
in 1986 (Ref. 10). In 1988. some 
components of SuCSES had not been 


integrated into the system and did not 
permit the Committee to identify all 
commercially-available chloroalkyl 
phosphates. In 1992, with these 
integrated components, SuCSES was 
used to identify four additional 
chloroalkyl phosphates: TCIEP, TCEBP, 
TCEDP and DCPCEP. 

B. Physical and chemical properties. 
No information was found on physical 
and chemical properties measured at 
ambient temperature. 

C. Exposure/information — 
production/use/disposal/exposure/ 
release. The chloroalkyl phosphates 
listed in Table 4 are commercially 
available and may be produced in 
substantial quantities. Actual 
production volumes are confidential 
business information. Chloroalkyl 
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phosphates are used as flame retardants 
in flexible and rigid polyurethane foams. 
These chloroalkyl phosphate-treated 
foams are used in furniture and bedding 
that are sold for household, business, 
and transportation uses. 

There are no publicly-available 
exposure estimates. OSHA occupational 
exposure standards, publicly-available 
effluent monitoring data and Toxics 
Release Inventory data. Uncertainties 
related to exposure and release of 
chloroalkyl phosphates may be clarifled 
after the Committee's review of the data 
obtained under TSCA Section 8(a) and 
8(d) along %vith any other information 
submitted as a result of the generic 
request for voluntary use. exposure, 
release, and physical and chemical 
property data made in Chapter 1 of the 
28th report (56 FR 41212, August 19. 
1991). 

D. Chemical fate information. No 
chemical fate information was found. 

E. Health effects information. Except 
for data described below for TCIEP and 
TCEBP. no health effects information 
was found. 

Five acute toxidty studies on TCIEP 
were reviewed. The oral LD50 for male 
rats was 1.58 g/kg (Ref. 3). No rabbits 
died when 2 g/kg TCIEP was applied to 
abraded and non-abraded skin for 24 
hours (Ref. 4). Inhalation of 200 mg/liter 
for l-4iour resulted in death of 3 of 10 
rats (Ref. 5). TCIEP was not a skin 
irritant; however, when 0.1 ml was 
instilled into the conjunctiva of rabbits 
eyes, it was irritating (Refs. 6 and 7). In 
comparison to the stupes reviewed on 
the five chloroalkyl phosphates 


recommended in the ITCs 23rd Report: 
by the oral route, TCIEP was less toxic 
than TCIP and TDCP, and about the 
same as TCEP and TCEEP; by the 
inhalation route. TCIEP was more toxic 
than TCEP, TCPP, TOP. and TCEEP. 

In a 90-<iay rat dermal toxicity study, 
TCIEP increased liver weight at 500 mg/ 
kg/day and hypertrophy of the liver and 
thyroid at 2500 mg/kg/day (Ref. 8). In a 
pilot developmental toxicity test, 800 
mg/kg/day TCEBP increased 
postimplantation loss at maternally 
toxic doses (Ref. 9). In comparison to the 
TSCA 8(d) developmental toxicity 
studies on chloroalkyl phosphates 
recommended in the FI^s 23rd Report 
TCEBP was less toxic than TCEP, TDCP 
or TCEEP. 

The Committee is aware that Ames, 
micronucleus, skin sensitization and 96- 
day developmental toxicity tests were 
completed for TCIEP and has requested 
copies of these test reports from the test 
sponsor. 

F. Ecological effects information. 
Except for TCIEP data, no ecological 
effects information was found. 

For TCIEP, the 2-day LC50 for 
daphnids ranged fiom 4.1-5.3 mg/L and 
the 4-day LCm for fathead minnows 
ranged from 3i)-3.3 mg/L (Refs. 1 and 2). 
In comparison to the studies reviewed 
on the chloroalkyl phosphates 
recommended in the ITCs 23rd Report 
LC^ values for TCIEP were close to the 
fish LC50 of TDCP (1.4 mg/L). but less 
than the fish LCm of TCPP (51 mg/L) or 
the fish LCw of TCEP (250 mg/L). 
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DEPARTMENT OF TRANSPORTATION 

Research and Special Programs 
Administration 

49 CFR Parts 107 and 171 

[Docket No. HM-208, Arndt Nos. 107-26 
and 171-115] 

RIN 2137-AB43 

Hazardous Materials Transportation; 
Registration and Fee Assessment 
Program 

AGENCY: Research and Special Programs 
Administration (RSPA). DOT. 
action: Final rule. 

summary: RSPA is establishing a 
national registration program for certain 
persons engaged in the offering for 
transportation, and transportation, of 
certain hazardous materials in foreign, 
intrastate or interstate commerce, lliose 
persons are required to annually file a 
registration statement with RSPA. All 
persons who are required to be 
registered are assessed an annual fee of 
$300, $250 of which is to fund a 
nationwide emergency response training 
and planning grant program for States 
and local governments and $50 of which 
is to offset the costs to DOT of 
processing each registration statement. 

RSPA is imposing an initial deadline 
of August 31.1992, for hling the 
registration statement and paying the 
registration and processing fees. After 
September 15,1992, no person required 
to nie a registration statement with 
RSPA may transport, or cause to be 
transported or shipped, any of the 
specified hazardous materials unless 
that person has on Hie a registration 
statement as prescribed by this hnal 
rule. This regulation is necessary to 
establish a national registration and fee 
collection system to fund a national 
emergency response training and 
planning grant program. 

EFFECTIVE DATE: August 31,1992. 
However, immediate compliance is 
authorized. 

ADDRESSES: Copies of the ^'Hazardous 
Materials Transportation Uniform 
Safety Act of 1990** (HMTUSA), Public 
Law 101-615, may be obtained horn the 
Superintendent of Documents. 
Government Printing Office, 
Washington, DC 20402-9371. (202) 275- 
2091. 

FOR FURTHER INFORMATION CONTACT: 

Joseph S. Nalevanko. Office of 
Hazardous Materials Planning and 
Analysis, (202) 366-^109, or Beth Romo. 
Office of Hazardous Materials 
Standards. (202) 366-4488, Hazardous 


Materials Safety, 400 Seventh Street 
SW., Washington. DC 20590-0001. 

SUPPLEMENTARY INFORMATION: 

I. Background 

On November 16,1990, the President 
signed the Hazardous Materials 
Transportation Uniform Safety Act of 
1990 (HMTUSA). Public Law 101-615, 
which amended the Hazardous 
Materials Transportation Act (HMTA), 
49 App. U.S.C. 1801 et seg. Revised 49 
App. U.S.C. 1805. requires, in part 
certain carriers and shippers engaged in 
the transportation of hazardous 
materials to register with the Secretary 
of Transportation. Because the 
Secretary*s responsibility in this matter 
has been delegated to the Research and 
Special Programs Administration 
(]^PA). most references in this final rule 
are to RSPA. 

RSPA published a notice of proposed 
rulemaking (NPRM) in the Federal 
Register on October 10.1991 (Docket 
HM-208; NoUce No. 91-4; 56 FR 51294) 
proposing to establish a nation%vide 
registration program for certain 
shippers, carriers, and packaging 
manufacturers engaged in intrastate, 
interstate, or foreign commerce. The 
proposed registration and fee collection 
program included those persons under a 
statutory obligation to file a registration 
statement These registration and fee 
requirements apply to all modes of 
transportation (i.e., highway, air, water, 
and rail), in intrastate, interstate and 
foreign commerce. They apply to the 
transportation of highway route^ 
controlled quantities of radioactive 
materials, certain explosives, hazardous 
materials extremely toxic by inhalation, 
certain bulk shipments of hazardous 
materials (e.g., shipments involving 
cargo tank trucks or rail tank cars 
having a capacity equal to or greater 
than 13, 248 liters (3,500 gallons)), and 
shipments of 2170 kg (5,000 pounds) or 
more of a class of hazardous matertal 
for which placarding of a vehicle, rail 
car, or freight container is required. 

In addition, RSPA proposed, under the 
discretionary authority in 49 App. U.S.C. 
1805, to include all persons who are 
engaged in the manufacturing, 
fabricating, marking, retesting, or 
reconditioning of United Nations (UN) 
or Department of Transportation (DOT) 
specification or DOT exemption 
packages, except small business 
concerns, as described in 13 CFR 
121.601, that manufacture, fabricate, or 
mark only boxes or bags, or both. 

RSPA proposed two major alternative 
fee schedules. One alternative provided 
for a graduated fee schedule under 
which all persons (except foreign 
entities) required to file a registration 


statement with RSPA would have the 
choice of deciding whether to pay a 
registration fee based either on the 
person*s annual net income or on the 
number of activities which the person 
carries out and for which filing a 
registration statement is required. The 
second alternative provided a flat fee 
schedule under which each person 
subject to the registration program 
would pay the same fee. In addition to 
the registration fee. RSPA proposed a 
$50 processing fee to cover the . 
Department*s costs in processing the 
registration statements. 

The filing of a registration statement 
and the payment of a registration fee 
was proposed to be an annual 
requirement. ’The registration year was 
proposed to begin June 1 of one year and 
end May 31 of the following year. RSPA 
proposed May 31.1992, for the effective 
date of the required filing of the initial 
registration statement and the required 
payment of the associated registration 
fee. 

RSPA proposed that a “lock box** 
system be used by registrants for the 
filing of registration statements and the 
payment and processing of fees. The 
“lock box** is a post office box that a 
bank uses to collect mail frequently and 
transmit funds immediately to the U.S. 
Treasury. As proposed, persons subject 
to the registration program would mail 
their registration statements and their 
payments in full to a specific post office 
box on or before May 31 of each year. 
RSPA outlined the lock box procedures 
and proposed that payment be in U.S. 
dollars and by certified check, cashier's 
check, money order, or VISA or 
MasterCard credit card for the amount 
of the registration fee and the cost to 
DOT of processing the registration 
statement. 

Proposed recordkeeping requirements 
included a requirement that copies of 
the registration statement and the 
Certificate of Registration be maintained 
at a person's principal place of business. 
RSPA further proposed that a copy of 
the Certificate of Registration be 
maintained at all fixed sites where 
applicable activities occur and also 
carried on board all transport vehicles, 
trains, vessels and aircraft. In addition, 
RSPA proposed that foreign entities 
subject to the registration requirements 
be required to designate an agent who is 
a resident of the United States. 

n. Discussion of Comments 

In addition to public hearings held in 
Burlingame. California; Des Plaines. 
Illinois; and Washington, DC, RSPA 
received over 160 written comments to 
Docket HM-208. Those submitting 







FedMaTRegister / Vol. 57, No. 132 / Thoreday. July 9, 1992 / Rules and Regulations 


30621 


comments represented a broad spectrum 
of interests in hazardous materials 
transportation. 

RSPA received comments from small 
shippers, intermediaries such as 
warehousemen and freight forwarders, 
lai^e chemical corporations, and trade 
associations representing the interests 
of the chemical manufacturers. Carriers 
in all modes provided comments and 
also were represented by rail, trucking, 
air, and ocean carrier associations. The 
packaging industry provided comments 
through individual companies and their 
associations. 

United States agencies and foreign 
Kovemments submitted comments on 
the proposed registration program. 
Because of the proposed rule’s potential 
impact on foreign entities, there was 
considerable interest expressed by 
international air and vessel carriers, 
container lessors, corporations having 
foreign operations, and U.S. companies 
concemed with trade agreements. 

Several State agencies and &e 
National Governors* Association 
submitted comments addressing various 
issues. Small business entities 
respondi^ to the proposed registration 
program included fanners and farm 
cooperatives, cleaning product 
suppliers, propane gas suppliers, 
petroleum marketers, contract haulers, 
and fireworks distributors. 

Regulatory Review Comnients 

In response to the Presidenfs January 
28,1992, announcement of a federal 
regulatory review, DOT published a 
notice on February 7,1992 (57 FR 4744) 
soliciting public comments on the 
Department's regulatory programs. In 
response to that notice. RSPA has 
received several comments to the 
proposed registration rule. These 
comments reiterated earlier comments 
to Docket HM~206 and addressed the 
applicability of the proposed registration 
requirements to packaging 
manufacturers and foreign entities, the 
separate registration of subsidiaries, the 
proposed requirement for maintaining 
proof of registration, and the amount of 
the annual fee. 

All comments have been considered 
in preparing this final rule. Based on the 
merit of comments to the Notice and 
those received during the regulatory 
review, RSPA is modifying several 
reqiidrements proposed in the Notice. 
Significant changes in this rule fixun the 
proposal published October la 1991, are 
discussed in detail bek>w. 

III. Scope and Exi;eption8—Sections 
107.601-107.606 

Section 107.601 defines the scope of 
the registration and fee collection 


regulations with respect to certain 
domestic and international shippers and 
carriers of hazardous materials in 
foreign, intrastate and interstate 
commerce. In response to comments, 
several clarifications have been made to 
this section. In addition, the fM^posal in 
the Notice to include certain package 
manufacturers in the registration 
program is not adopted in this final rule. 

RSPA received numerous comments 
concerning the proposed scope of the 
registration program; these comments 
generally fall into two categories: (A) 
Recommendations to expand the scope 
of the registration program beyond that 
proposed In the Notice, or to limit die 
program to those persons required by 
statute to be registered; and (B) requests 
for clarification on whether certain 
persons, functions and activities 
associated with the transportation of 
hazardous materials are subject to the 
registration requirement. 

A. Scope of the Registration Program 

Under 49 App. U.S.C. 1805, RSPA has 
discretionary authority to expand the 
registration program to include a broad 
spectrum of persons and activities 
involved in the transportation of 
hazardous materials; such persons and 
activities are in addition to those 
persons and activities which, under the 
HMTA. must be covered by Ae 
registration program. Under this 
authority, RSPA proposed to expand the 
scope of the registration program to 
include all persons who are engaged in 
the manufacturing, fabricating, marking, 
retesting, or reconditioning of UN or 
DOT specification or DOT exemption 
packages, except for small business 
concerns, as described in 13 CFR 
121.601, that manufacture, fabricate, or 
mark only boxes or bags, or both. 

A number of commenters suggested 
that RSPA further expand the scope of 
the registration program to include: (1) 
Persons who offer or transport 
hazardous waste in any quantity; (2) 
persons who offer or transport Division 
1.1 or explosives in quantities less 
than 25 kilograms (55 pounds); and (3) 
persons offering or trc^porting 
hazardous materials in any quantity 
requiring placards, and not just in 
quantities of 2,170 kilograms (5,000 
pounds) or more of a class of a 
hazardous material for which placarding 
is required. In addidoa, one commenter 
suggested that RSPA request Federal 
State and local government agencies 
who offer or transport certain hazardous 
materials to register on a voiuntaiy 
basis since, under the HMTA, these 
agencies are not required to be 
registered with RSPA. 


Other commenters believed that the 
scope of the registration program should 
be expanded to include agents, property 
brokers, non-vessel operating common 
carriers (NVOCCs), consolidators, 
freight forwarders, warehousemen and 
other intermediaries involved in the 
transportation of hazardous materials, 
regardless of whether or not these 
entities are currently subject to the 
Hazardous Materials Relations 
(HMR). These commenters maintained 
that all entities associated with, and 
benefiting from, the movement of 
hazardous materials should contribute 
toward emeigency response training and 
planning. However, many commenters, 
including associations representing 
warehousemen, NVOCCs, brokers, 
freight forwarders, container lessors, 
and the intermodal tank container 
industry, were opposed to expanding the 
scope of the registration program 
beyond the minimum required by the 
HMTA. For example, the American 
Warehousemen’s Association stated 
that Con^ss did not intend that the 
registration proj^m apply across-the- 
board to every person involved in the 
transportation process. 

In deciding whether to expand the 
scope of the registration program 
beyond the mandatory provisions of the 
HMTA, RSPA has evaluated and sou^t 
to balance a wide range of 
considerations. First, there is the fact 
that all persons involved In the 
transportation of hazardous materials— 
including storage incidental to 
transportation—have an importanlTole 
to play in the safe transportation of 
these materials. The acfions of each 
person involved in the transportation of 
hazardous materials can contribute to 
increasijog or decreasing the risk 
associated with the distribution of these 
malexials throughout the United States, 
thus affecting the workload and 
plannii^ and training requirements of 
State and local emergency response 
personnel. 

Twenty-eight percent of all hazardous 
materials incidents reported to RSPA 
between 1986 and 199a and as 
published in RSPA’s 1990 aimual report 
to Congress on the transportation of 
hazardous materials, were attributable 
to package failures; these incidents 
certainly have contributed to the 
workload of emeigency response 
personnel. The design, production and 
quality control processes used in the 
manufacturing of packages for the 
transportation of hazardous materials 
can affect the risk associated with these 
materials, in tenns of fatigue and stress 
problems induced by the transportation 
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environment, or in terms of defective 
fittings, valves, or closures. 

Package manufacturers, however, are 
only one component of a very large 
universe of shippers, carriers and other 
persons involved in the transportation of 
hazardous materials. This universe can 
vary significantly from year to year and 
includes physicians working in hospitals 
or operating out of private offices: 
technicians in clinics and laboratories; 
dry cleaners; gasoline station operators; 
photo developers: new and used car 
dealers; wholesale and retail 
distributors of paints, alcoholic 
beverages, and garden products; and a 
host of other persons and activities. 
Although individually each may not 
contribute significantly to the risk 
associated with the transportation of 
hazardous materials, in the aggregate 
they can account for a substantial 
portion of the total risk and workload 
faced by State and local emergency 
response personnel. 

Given the diverse nature of the 
persons involved in the transportation of 
hazardous materials. RSPA has 
concluded that it is both reasonable and 
prudent that the registration program 
begin by focusing solely on those 
persons and activities subject to the 
mandatory registration requirements of 
the HMTA. This will ensure that the 
initial registration procedures and fee 
collection process operate in an orderly 
and efficient manner. To expand the 
registration program at this time either 
on a sejective or on a more 
comprehensive basis could create 
unnecessary confusion and result in 
needless burdens on domestic 
commerce. 

Further, as pointed out in the Notice. 
RSPA does not have an accurate picture 
of the universe of persons subject to the 
HMR nor the number of persons subject 
to the mandatory filing of registration 
statements. This uncertainty supports 
the decision that the initial steps of the 
registration program should be as simple 
and as streamlined as possible, 
provided that the basic purposes and 
integrity of the registration program are 
not undermined. 

Also, limiting the registration program 
to those persons who are under a 
statutory obligation to register will 
enable RSPA and State and local 
compliance and enforcement personnel 
to carefully focus and concentrate their 
efforts, and gain additional experience 
with the registration process. However, 
RSPA may propose expanding the scope 
of the registration program in the future. 


B. Persons Under Statutory Obligation 
to Register Requests for Clarification 

1. RSPA’s Authority to Grant Exceptions 

In responding to the question posed in 
the Notice on the possible broadening or 
narrowing of the registration program, 
several commenters mistakenly 
assumed that RSPA has the authority to 
except certain classes of persons 
explicitly covered by 49 App. U.S.C. 
ia02 and 1605 from the requirement to 
be registered with RSPA. RSPA has no 
such authority. 

Thus, under 49 App. U.S.C 1805, each 
person who carries out one or more of 
the following activities must file a 
registration statement with RSPA; 

(1) Transports or causes to be 
transported or shipped in commerce 
highway-route controlled quantities of 
radioactive materials; 

(2) Transports or causes to be 
transported or shipped in commerce 
more than 25 kilograms (55 pounds] of 
Division 1.1,1.2, or 1.3 (Class A or Class 
B explosives) materials in a motor 
vehicle, rail car, or transport container; 

(3) Transports or causes to be 
transported or shipped in commerce 
more than one liter (1.06 quarts) per 
package of a hazardous material which 
has been designated by RSPA as 
extremely toxic by inhalation; 

(4) Transports or causes to be 
transported or shipped in commerce a 
hazardous material in a bulk package, 
container, or tank if the package, 
container, or tank has a capacity equal 
to or greater than 13,246 liters (3,500 
gallons] or more than 13.24 cubic meters 
(468 cubic feet); or 

(5) Transports or causes to be 
transported or shipped in commerce a 
shipment of 2170 Idlograms (5,000 
pounds] or more of a class of a 
hazardous material for which placarding 
of a vehicle, rail car, or freight container 
is required. 

Under 49 App. U.S.C. 1802, the term 
“person** means an individual, firm, 
copartnership, corporation, company, 
association, joint-stock association, 
including any trustee, receiver, assignee, 
or similar representative thereof, or 
government. Indian tribe, or agency or 
instrumentality of any government or 
Indian tribe when it offers hazardous 
materials for transportation in 
commerce or transports hazardous 
materials in furtherance of a commercial 
enterprise. This definition appears in 
S 171.8 of the HMR. 

However. 49 App. U.S.C. 1805 exempts 
from the registration requirement 
agencies of the Federal Government, 
agencies of States, agencies of political 
subdivisions of States, employees of 
such agencies with respect to their 


official duties, and employees of a 
**hazmat employer,*’ 

2. Applicability of Registration 
Requirements to Intrastate Offerors and 
Carriers 

A number of commenters questioned 
whether intrastate offerors and carriers 
are subject to the mandatory 
registration requirements of the HMTA. 
The registration and other provisions of 
the HMTA make no distinction between 
interstate and intrastate carriers and 
shippers of hazardous materials. 

Further, it would be illogical to presume 
that intrastate offerors and carriers are 
excepted from the registration program 
when they will be primary recipients of 
the enhanced emergency response 
capabilities derived from the national 
emergency response training and 
planning grant program for States and 
local governments. State and local 
emergency personnel, in responding to 
incidents involving the transportation of 
hazardous materials, do not and cannot 
make distinctions between intrastate 
and interstate offerors and carriers; and 
the HMTA neither requires nor, in 
RSPA's view, permits such an illogical 
and counterproductive result. Such a 
result would seriously vitiate the 
purposes of both the registration and the 
emergency response planning and 
training grant programs. This final rule 
requires that intrastate offerors and 
carriers be registered with RSPA in the 
same manner and to the same extent as 
foreign and interstate offerors and 
carriers of hazardous materials. 

3. Applicability of Registration 
Requirements to Federal Contractors 

Commenters representing air carriers 
requested an exception from the 
registration requirements for certain air 
carriers operating under Civil Reserve 
Air Fleet or Military Airlift Command 
charter programs on the grounds that 
these programs may obligate such 
carriers to engage in activities subject to 
the registration program. The Air 
Transport Association of America 
stated that such carriers should be 
excepted from the registration 
requirement because they are under a 
hi^ly-structured government contract, 
subject to ongoing safety fitness 
reviews, and have no discretion as to 
the types of cargoes they transport. The 
U.S. Department of Energy, in discussing 
the applicability of the registration 
requirement to government contractors, 
was imcertain whether such carriers are 
exempt from the registration 
requirement. 

RSPA’s lack of authority to grant 
exceptions to the mandatory registration 
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requirements is particularly clear in the 
case of Federal contractors who offer or 
transport hazardous materials. In part, 
49 App. U.S.C. 1818 states that: 

Any person who, under contract with any 
department, agency, or instrumentality of the 
executive, legislative, or judicial branch of 
the Federal government, transports, or causes 
to be transported or shipped, a hazardous 
material • • • shall be subject to and comply 
with all provisions of this title, all orders and 
regulations issued under this title, and all 
other substantive and procedural 
requirements of Federal. State, and local 
governments and Indian tribes (except any 
such requirements that have been preempted 
by this title or any other Federal law), in the 
same manner and to the same extent as any 
person engaged in such activities that are in 
or affect commerce is subject to such 
provisions, orders, regulations, and 
requirements. 

4. Applicability of Registration 
Requirements to Foreign Offerors, 
Carriers, and Governments 

Foreign air carriers expressed the 
belief that they should be excepted from 
the registration requirement for a wide 
variety of reasons: The need for 
international reciprocity and 
cooperation; the potential imposition by 
foreign entities of similar or more 
stringent requirements on U.S. carriers 
and offerors; and the existence of 
various international agreements which 
purportedly take precedence over U.S. 
statutory law. The British Government 
stressed the issue of equity, and stated 
that just as U.S. government agencies 
are excepted from the registration 
program, foreign governments and 
agencies also should be excepted, 
especially for the transportation of 
defense materials. In a similar vein, 
another commenter maintained that 
Congress could not possibly have 
intended that the emergency response 
training and planning grant program for 
State and local governments be funded, 
at least in part by foreign goverrunents 
through the registration program, but not 
the U.S. Government itself. 

With respect to foreign offerors, 
carriers and governments, it is noted 
that 49 App. U.S.C. 1802 defines these 
entities as “persons** and thus subject to 
the registration program to the extent 
they engage in any of the activities 
covered by the registration program. 
However, because of the extraordinary 
complexity of international commercial 
relations and signiBcant problems 
associated with informing and 
identifying the parties concerned. RSPA 
is providing a two-year delay of 
application to foreign offerors, including 
foreign governments which offer 
hazardous materials for transportation. 


For purposes of this delay of 
application, offerors which are foreign 
subsidiaries of U.S. corp>orations will be 
considered foreign offerors, except as 
noted below (see discussion below). The 
delay of application does not apply to 
foreign carriers. Foreign carriers 
operating in the United States are more 
familiar with U.S. requirements than 
foreign offerors. These carriers also 
come under the immediate surveillance 
of U.S. inspection and enforcement 
personnel. Therefore, foreign carriers 
operating in the United States are not 
excepted from registration requirements 
under the two-year delay. This means, 
for example, that any Canadian or 
Mexican motor or rail carrier, foreign 
airline carrier, or merchant vessel 
carrier transporting any of the specified 
hazardous materials in or on U.S. 
territory, airspace or territorial sea is 
subject to the registration program and 
must register with RSPA before entering 
the United States with any of those 
hazardous materials. 

Application of these requirements to 
foreign carriers entering the United 
States is consistent with international 
law and international agreements to 
which the United States is a party. The 
registration fee is being used to support 
emergency response to hazardous 
materials incidents, response which will 
benefit foreign, as well as interstate and 
intrastate, offerors and carriers of 
hazardous materials into and in the 
United States by all modes of 
transportation. Moreover, the fee itself 
does not exceed the cost of supporting 
the response programs, including 
RSPA*8 costs of processing registrations, 
and is assessed fairly among the parties 
creating risks. 

5. Applicability of Registration 
Requirements to Parent Companies and 
Their Subsidiaries 

RSPA received a variety of comments 
on its proposal that each independently 
incorporated subsidiary must register 
and pay a fee separate from its parent 
company. As indicated in the Notice, 
RSPA proposed this regulatory approach 
because corporations are explicitly 
defined as “persons** under 49 App. 

U.S.C. 1802. Comments to Docket HM- 
208 provide no basis for excepting 
incorporated subsidiaries of a parent 
from the mandatory registration 
requirements under the HMTA. 

Therefore, each separate corporate 
entity under a parent company that 
engages in any of the activities subject 
to the registration program, and the 
parent company itself if it engages in 
any such activity, must be separately 
registered and pay the full registration 
and processing fee. For example, if a 


shipping company has a subsidiary 
trucking company and both are engaged 
in an activity subject to the registration 
program, each company must Hie a 
separate registration statement and each 
must pay a registration fee of $300 
(including a processing fee of $50). 

A number of commenters expressed 
concern that separate registration for 
corporate entities might be 
inappropriately applied to federated 
farmer cooperatives, because both local 
and regional cooperatives are separately 
incorporated. However, whether each 
local farm cooperative would be subject 
to separate registration dependshn 
whether the cooperative is a separate 
person under applicable State law. 
Commenters also suggested that a 
parent company should be allowed to 
file oif^ consolidated registration 
statement listing its subsidiaries with 
appropriate information and enclosing 
one combined total fee. They claimed 
that having one integrated filing would 
promote compliance, reduce 
administrative burdens, ensure the 
accuracy of information, facilitate 
updating, and give RSPA one point of 
contact. 

RSPA is willing and able to partially 
accommodate these requests. RSPA has 
developed a ‘‘registration statement*', 
DOT Form F 5800.2 (see Attachment #1), 
that is designed to capture the minimiim 
amount of information required by the 
HMTA; facilitate processing and entry 
of the information into a computerized 
database; and result in the rapid 
issuance of a Certificate of Registration. 
Registrants must use this form in order 
to be properly registered with RSPA. 
Furthermore, the information provided 
on the registration statement must be 
specific to each registrant. Although the 
HMTA requires that each person subject 
to the registration program file a 
registration statement, a parent 
company can submit separate 
registration statements on behalf of, and 
for, each of its subsidiaries subject to 
the registration program (and itself, if 
also subject to the registration program) 
and enclose one combined registration 
fee payment. Registrants are advised 
that if there are discrepancies in the 
information provided on the registration 
statement (e.g. failure to sign each 
separate lustration statement), or in 
the amount of the fee to be paid the 
issuance of the certificates of 
registration for some, and possibly for 
all. of the companies on behalf of which 
the parent company has submitted the 
registration statements inevitably will 
be delayed. 
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6. Applicability of Registration 
Requirements to Owner-Operators of 
Motor Vehicles 

RSPA received several comments on 
the issue of requiring separate 
registration from owner-operators under 
permanent or long-term lease to motor 
carriers. These commenters requested 
that RSPA exempt owner-operators 
under permanent or long-term lease 
arrangements to registered motor 
carriers. For example, the Chemical 
Waste Transportation Institute stated 
that owner-operators under long-term 
leases are virtually indistinguishable 
from employee drivers and should not 
be required to file separately. On the 
other hand, some commenters believed 
RSPA must require the separate 
registration for owner-operators acting 
as motor carriers under their own ^ 
operating authority. The American 
Trucking Associations and the 
Independent Truckers and Drivers 
Association supported this view. They 
stated that an owner-operator acting 
solely as a separate motor carrier and 
maintaining separate liability insurance 
should be required to file a separate 
registration. 

RSPA has considered these comments 
in light of 49 App. U.S.C. 1802 and 1005, 
and finds that there is a statutory basis 
for distinguishing between owner- 
operators operating under term lease 
arrangements, and owner-operators 
acting under their own operating 
authority. First, 49 App. U.S.C. 
1805{c)(14) states that notwithstanding 
any other provisions of this subsection, 
an employee of a hazmat employer is 
not required to file a registration 
statement by or under this section. Also, 
49 App. U.S.C. 1802, the term **hazmat 
employee** means **an individual who is 
employed by a hazmat employer and 
who in the course of the IndividuaPs 
employment directly affects hazardous 
materials transportation safety as 
determined by the Secretary by 
regulation. Such term includes an 
owner-operator of a motor vehicle 
which transports in commerce 
hazardous materials." 

Whether or not owner-operators are 
under a 30-day or longer lease (in the 
same manner as prescribed by the 
Interstate Commerce Commission in 49 
CFR 1057.11 and 1057.12 or an 
equivalent contractual relationship^ is a 
reasonable basis for distinguishing 
between owner-operators who are in 
fact "hazmat employees" and owner- 
operators who are operating as 
independent companies. Accordingly, 
owner-operators of motor vehicles 
having a 30-day or longer lease 


arrangement are excepted from the 
requirement to register with RSPA. 

7. Applicability of Registration 
Requirements to Certain Shipments of 
Hazardous Materials 

Many commenters asked RSPA to 
clarify paragraphs (a)(4) and (a)(5) of 
propos^ fi 107.601. First, the Fertilizer 
Institute (TFI) claimed that Congress did 
not intend to impose registration and fee 
requirements on farmers and small 
businesses involved in offering or 
transporting small cargo tanks with a 
capacity of less than 3,500 gallons and 
that this intent is negated by the 5,000- 
pound placarded quantity registration 
requirement of paragraph (a)(5). Further. 
TFI maintained that this apparent 
contradiction will have a major 
economic impact on the farming 
industry because, for example, a cargo 
tank carrying 1,000 gallons of liquid 
fertilizer wodd weigh 8,300 pounds, and 
thus be subject to the registration 
requirements. In addition, these 
commenters point out that several 
Congressmen have indicated their intent 
to introduce legislation which would 
except fanning and other operations 
from the mandatory registration 
requirements of the HMTA. 

Again, the language of the HMTA is 
clear and explicit: a person need only 
engage "in one" of the activities 
explicitly mentioned under 49 App. 
U.S.C. 1805 in order to be subject to the 
mandatory registration requirements. 
'Transporting or causing to be 
transpired or shipped in commerce a 
shipment of 5,000 pounds [2,170 
kilograms] or more of a class of a 
hazardous material for which placarding 
of a vehicle, rail car, or freight container 
is required" is one of the activities 
described in the HMTA. 

Second, one commenter stated that 
clarincation between the apparent 
overlap in proposed paragraphs (a)(4) 
and (a)(5) could be achieved by inserting 
the phrase "placarded shipments" into 
paragraph (a)(5}. Without such 
clarification, the commenter claimed, 
RSPA would be double-charging for a 
single activity, which is unfair and 
contrary to Congressional intent. 
Another commenter stated that RSPA 
should clarify the placarded quantity 
provision of paragraph (a)(5) and 
believed that it should apply to dry 
freight only. As another alternative, the 
State of Maryland Department of 
Environment recommended that RSPA 
add "in non-bulk packaging" in 
i 107.601(a)(5) after "or hazardous 
materials." 

In addition, statements on the floor of 
both the House of Representatives 
(Cong. Rea, January 3,1992) and the 


Senate (Cong. Rea, January 21.1992) 
have raised questions about 
Congression^ intent in enacting 49 App. 
U.S.C. 1805 and indicated that this 
provision might be amended. 
Furthermore, on May 8.1992, the 
Secretary of Transportation formally 
proposed amendment of 49 App. U.S.C. 
1805(c)(1)(C) to avoid requiring 
registration of farmers transporting 
ammonia in nurse tanks as if they were 
commercial transporters of hazardous 
materials. 

It is likely, therefore, that confusion 
about applicability of this rule exists 
among brmers and other transporters of 
hazardous materials weighing more than 
2,170 kg (5,000 pounds) in a bulk 
packaging, container or tank with a 
capacity less than 13,248 liters (3,500 
gallons). To alleviate this problem, 

RSPA is delaying application of this rule 
to those persons until July 1,1993. 

The option of charging a higher 
registration fee for persons who engage 
in more than one activity subject to the 
registration program is within the 
disc^tionary authority of RSPA, as 
pointed out in the Notice (see also 49 
App. U.S.C. 1815). However, this is no 
longer an issued because RSPA is 
imposing the same fee on all registrants, 
regardless of their number of covered 
activities. 

Third, a number of commenters 
believed RSPA should define the term 
"shipment", in paragraph (a)(5). One 
commenter maintained that the term 
"shipment" should mean a single 
package or container or single tank, and 
expressed concern that the absence of a 
definition for "shipment" would require 
registration by a carrier transporting a 
number of packages of different types in 
a single aircraft container. Another 
commenter stated that a shipper might 
elect to offer two or more shipments, 
described on separate waybills and 
hazardous materials shipping papers, 
together amounting to more than 5,000 
pounds. This commenter also asked 
whether a carrier accepting such 
separately documented packages from a 
single shipper or forwarder for 
transportation would be subject to the 
registration requirements. 

The term "sldpment" is used in a wide 
variety of ways by persons in commerce 
and industry and by regulators and 
enforcement agencies. Rather than 
attempting to define the term in a 
meaningful way for purposes of 
S 107.601, RSPA is providing a 
qualification of the "5000 pound 
proviso" that limits it to hazardous 
materials being loaded at one loading 
facility. This is consistent with the 
applicability of S 172.504(b) in regard to 
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placarding, which was the basis for the 
limitation specified in Section 8 of 
HMTUSA. This qualification, contrary 
to the view discussed above, is 
necessary because the meaning of the 
term “shipment’* is not explicit and it 
would be unnecessarily burdensome on 
carriers to require them to calculate 
^8^8^^ons of offerings (small 
shipments) during pickup and delivery 
operations. In addition, it is likely that 
most “less than truckload” carriers 
would be subject to the registration 
requirement due to the probability that 
at one time or another during the 
registration year they will handle a one 
class offering of 5000 pounds or more 
that is loaded at one facility. 

In the context of paragraph (a)(5], a 
person who offers, at any one time and 
from any one facility, a package or 
combination of packages the gross 
weight of which is 5,000 or more pounds, 
is engaged in the ’’shipment” of 
materials. If these materials are in a 
hazard class for which placarding of a 
vehicle, rail car or freight container is 
required, both the offeror of the material 
and the carrier accepting the material 
for transportation are subject to the 
registration program. Again, in the 
context of paragraph (a)(5). if a person 
who offers, at any one time and from 
any one facility, a package or 
combination of packages the gross 
weight of which is less than 5,000 
pounds, even if these materials involve 
a class of hazardous material for which 
placarding of a vehicle, rail car or freight 
container is required, neither the offeror 
of the material nor the carrier accepting 
the material meets the criteria of 
paragraph (a)(5) with respect to the 
requirement to be registered with RSPA. 
The nature of the materials, however, 
may require registration under other 
paragraphs in § 107.601. 

In this final rule, paragraph (a)(5) is 
redesignated paragraph (e) and revised 
to clarify that the weight of the shipment 
refers to “gross weight”. RSPA also has 
revised paragraph (e) to mirror the 
provisions of the f^/TTA which mandate 
registration for a shipment of 2170 kg 
(5000 pounds) or more of a class of a 
hazardous material or hazardous 
materials. The phrase “of a class” was 
inadvertently omitted in the Notice. 

8. Applicability of Registration 
Requirements to Persons Who Offer (or 
Cause to be Transported) or Transport 
in Commerce Hazardous Materials. 

Many commenters asked RSPA to 
more clearly deffne the terms “cause to 
be transported or shipped” or “offer,” 
noting that definitions for these terms 
appear neither in the HMTA nor in the 
Notice. One commenter recommended 


that RSPA deffne “shipper” and 
“carrier,” with the definition of 
“shipper” to include wholly-owned 
private carriers. Another commenter 
sought guidance as to who the “shipper” 
is in transactions where more than one 
party is involved at the shipment's 
origin. This commenter also added that 
it is unclear whether a ffrm who is the 
shipper of record or a firm actually 
tendering the shipment is the person 
who is the offeror. Other commenters 
requested clarification of who must 
register and pay fees in situations where 
consignees return off/speciffcation, 
residue, or recovered material on a one/ 
time basis to the original shipper. 

Members of the Intermodal Tank 
Container Association (FTCA) claimed 
to be uncertain and confused as to 
whether or not they would have a legal 
obligation to comply with the 
registration requiroments. ITCA 
declared that intermediaries such as 
freight forwarders, brokers, and 
NVOCCs should not be left to determine 
“at their peril” whether or not to register 
and pay. Because the proposed 
regulations do not refer to persons 
acting in capacities other than as 
offerors or transporters. ITCA stressed 
the importance of clearly identifying 
those persons required to register. On 
Februa^ 26.1990, RSPA published a 
formal interpretation of what constitutes 
an “offeror” or “shipper” of hazardous 
materials under the HMR [Int. No. 88-1- 
RSPA; 55 FR 6761). In this interpretation, 
RSPA stated that determining regulatory 
responsibilities involves a case/by/case 
determination based on all relevant 
facts. No single factor, RSPA said, 
conclusively determines legal 
responsibility of performance of 
“offeror” functions under the HMR. The 
interpretation, among other things, 
stated: 

The word "shipper’* is not specifically 
defined in the HMR (49 CFR parts 171-180), 
due primarily to the fact that it is not possible 
for the Department to account for the 
numerous commercial arrangements that may 
exist under that concept. Although the word 
"shipper" does appear, it is used in an 
ordinary layman’s manner rather than as a 
specific, technical term of art. Consequently, 
responsibilities generally are placed on 
"offerors’* for performance of the functions 
associated with "offering" hazardous 
materials for transportation (e.gM see the 
general and applicability provisions in 
SS 171.1,171.2,172.3, and 173.1). 

The key issue in determining the regulatory 
responsibilities under the requirements of 
parts 171,172, and 173 is determining which 
parties perform which functions. This 
involves a case-by-case determination based 
upon all relevant facts. Any person who 
performs, attempts to perform, or under the 
circumstances involved, is contractually or 


otherwise responsible to perform, any of the 
functions assigned by the HMR to the offeror, 
is legally responsible under the HMR for the 
proper performance of those functions. Any 
person’s performance or attempted 
performance of any "offeror" functions may 
be evidence of that person’s responsibility for 
performance of other "offeror" functions. In 
many cases, more than one person may be 
responsible for performing, or attempting to 
perform, "offeror" functions, and each such 
person may be held jointly and severally 
accountable for all or some of the "offeror" 
responsibilities under the HMR. 

More precise definitions of the terms 
“causes to be transported or shipped.” 
and “offeror” would not be helpful in 
this context. However, it is clear that if 
In transportation an “intermediary” or 
“facilitator”—such as a ffneight 
forwarder, broker, warehouseman, 
consolidator, or non-vessel operating 
common carrier—performs any of the 
functions of an offeror as to any covered 
hazardous material, this intermediary is 
subject to the registration program. 

Further, while commenters assume 
that there is only one offeror in any 
given situation, in actuality there may 
be one or more offerors, jointly and 
severally responsible for compliance 
with the HMR. in any transportation 
transaction—depending on the nature of 
the transaction. Each such offeror is 
subject to the registration program. 

In addition, if a consignee returns off- 
speciffcation, residue, or recovered 
material on a one-time basis to the 
original shipper, the consignee is an 
offeror of hazardous materials; thus, if 
the materials involved are covered by 
the registration requirements, the 
consignee must register with RSPA. 

In summary, if a person performs any 
function of an offeror or carrier of 
hazardous materials, and if the 
materials or activities involved are 
subject to the registration requirements, 
that person must register with RSPA. 

This is consistent with the present scope 
of the HMR—except that the registration 
requirements also apply to all intrastate 
offerors and carriers of hazardous 
materials by highway (as well as all 
other modes) because of the HMTA 
statutory mandate. 

9. Preemption of State and Local 
Registration Programs And Use of Funds 

The National Governors' Association 
and other commenters urged RSPA to 
specifically state in the final rule that 
the Federal registration and fee program 
does not preempt or restrict a State's 
ability to register or permit motor 
carriers. Several commenters were 
concerned about the purpose and the 
use of the funds collected as registration 
fees. 
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This registration regulation has no 
preemptive effect It does not Impair the 
ability of States, local governments or 
Indian tribes to impose their own fees or 
registration or permit requirements on 
intrastate, interstate or foreign offerors 
or carriers of hazardous materials. 

RSPA encourages States, as well as 
local governments and Indian tribes, to 
incorporate by reference, or otherwise 
adopt and enforce, the HMR as State, 
local or Indian tribal law. This approach 
greatly enhances compliance with a 
nationally imiform set of regulations 
concerning the transportation of 
hazardous materials. 

The monies generated by this 
registration program will used to fund 
a public sector grant program that is 
being established to increase the 
effectiveness of State and local 
hazardous materials emergency training 
and planning programs, as required by 
49 App. U.S.C. 1815. This section 
authorizes DOT to provide assistance to 
States for emergency response planning 
and to States and Indian tribes for 
emergency response training. The 
program is to begin in fiscal year 1993 
and extend through fiscal year 1998. 
Thus, the grant monies that will be 
distributed as a result of this registration 
program will be used to fund some of 
the hazardous materials transportation 
enforcement, compliance, planning, 
training, emergency response and 
cleanup programs of States. Indian 
tribes, and local governments. For a 
thorough discussion of the grant 
program, interested readers should refer 
to RSPA’s proposed grants rule, which 
was published in the Federal Register on 
March 2.1992, under Docket HM-209 (57 
FR 7474). 

The existence of this registration 
program and the related grants program 
is not to be construed as having any 
preemptive effect. Of course. State, local 
or Indian tribe requirements may be 
preempted by the Commerce Clause of 
the Constitution or by statutory 
provisions of die HMTA or other 
Federal laws. For example. 49 App. 
U.S.C 1811 prohibits imposition of 
hazardous materials transportation fees 
which are not equitable or which are not 
used for purposes related to the 
transportation of hazardous materials. 
This provision was added to the HMTA 
by Congress in the HMTUSA—the same 
law which mandated the registration 
and grants program. It cleariy 
demonstrates a legislative intent to 
authorize hazardous materials 
transportation fees so long as those fees 
meet the criteria of that section. 
Likewise. 49 App. U.S.C. 1819 addresses 
the uniformity of State motor carrier 


registration forms and procedures. 
However, neither the HMTA registration 
provisions being implemented by this 
regulation nor this regulation itself 
provides any basis for preemption of 
State, local government or Indian tribal 
requirements relating to hazardous 
materials transportation. 

10. Motor Carrier Permitting 
Requirement 

Several commenters recommended 
that RSPA clarify the relationship 
between registration and motor carrier 
permitting and emphasize that RSPA’s 
registration rule does not preempt or 
restrict a State's ability to register or 
permit motor carriers. The major 
purposes of this registration program are 
threefold: (1) To identify and provide 
information on the activities and 
locations of certain persona engaged in 
the transportation of hazardous 
materiab: (2) to encourage compliance 
with the HMR; and (3) to provide a 
mechanism for fondLag certain 
hazardous materials safety activities. 
The program is not intended to deny a 
person the ri^t to engage in any of the 
activities covered by the registration 
program. On the other hand, a 
permitting or licensing program is 
primarily intended to establish criteria 
which certain offerors and carriers of 
hazardous materials must meet in order 
to operate. As discussed previously, the 
registration program has no preemptive 
effect on a State's ability to develop or 
implement a hazardous materials 
registration program. The potential 
burdens and problems of duplicative or 
inconsistent State and local registration 
programs are being addressed by a 
wooing group created under 49 App. 
U.S,C 18ia 

As discussed in the Notice, the HMTA 
requires motor carriers to obtain a 
safety permit If they carry certain 
haza^ous materials. Carriage of these 
materials also may make them subject 
to registration requirements, which 
apply to all modes of transportation. In 
addition, carriers must comply with all 
applicaUe Federal motor carrier safety 
regulations and minimum Federal 
financial responsibility laws. The 
preemptive effect of the requirement for 
motor carriers transporting hazardous 
materials to obtain a safety permit from 
DOT under 49 App. U.S.C 1805(d), has 
not yet been determined. 

rv. General Registration Procedures— 
Section 107.808 

A. Registration Statement 

The HMTA specifically requires the 
submission of a registration statement 
from persons required to register, and 


also requires that the statement include, 
at a minimum, the registrant's name and 
principal place of business, a 
description of each activity the 
registrant carries out for which filing of 
a registration statement is required, and 
the State or States in which the 
registrant carries out each such activity. 
RSPA has decided to collect additional 
information only as necessary for 
administrative purposes (e.g., certain 
existing identification numbers, and 
information relating to fee payment). 

Several commenters urged RSPA to 
allow persons subject to the registration 
program an adequate period of time (to 
gather information, and prepare and file 
their registration statements) between 
the publication of the final rule and the 
beginning of the registration year. For 
the first year, RSPA is setting August 31, 
1992, as the initial registration deadline, 
and September 15,1992. as the date after 
which no person required to register 
may offer or transport hazardous 
materials unless such person has a 
current Certificate of Registration. In 
subsequent years, the registration year 
will b^n on July 1 and end June 30 of 
the following year. Any person who at 
any time during the registration year 
engages in one or more of the activities 
subject to the registration program must 
file a registration statement with RSPA 
and pay the registration fee before 
engaging in any of those activities. 
Persons who expect to engage In any of 
the activities subject to the registration 
requirement are encouraged to register 
as soon at possible, since the time 
involved in obtaining a certificate 
validating the registration statement 
possibly could entail more than several 
days. RSPA realizes that many of the 
activities subject to the registration 
requirement may be conducted on an 
infrequent basis throughout the year, or 
involve delivery schedules that may 
have been contracted for months In 
advance. However, under this 
regulation, persons who violate the 
registration requirement after September 
15.1992, will be subject to civil and 
criminal penalties, and their shipments 
could be frustrated or temporarily 
delayed. Similarly, persons who submit 
incomplete or inaccurate registration 
statements may be subject to civil and 
criminal penalties. 

Many commenters claimed that the 
proposal to renew registration annually 
is an unnecessary burden and would 
generate substantial paperwork with no 
comparable benefit They further stated 
that activities do not change 
significantly in a year, and registration 
renewal shmid be required less 
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frequently and only if a person changes 
activities, 

RSPA is retaining the annual filing 
requirement In addition. RSPA has not 
implemented the suggestion that 
registrants be allowed to file for multiple 
years and pay a correspondingly larger 
fee* As polnt^ out in the Notice, the 
registration statement cannot be filed or 
renewed less frequently than once every 
year without severely impairing the 
efficiency and effectiveness of the 
registration program, and the integrity of 
the information collected under this 
program. The HMTA requires that an 
annual registration fee be paid by all 
persons subject to the registration 
program. Further, in order to identify the 
registrant a document accompanying a 
check or money order or supplying 
credit card information is absolut^y 
necessary. In addition, the registration 
statement provides a means for a person 
to annually update the information on 
the States within which it is carrying out 
activities subject to the registration 
program. 

RSPA acknowledges the point made 
by several commenteis that a complete 
and accurate listing of States in which a 
registrant engaged in certain activities 
may be difficult, especially in the case of 
air and merchant vessel operators. 
However, the use of airspace and 
waterways for the transportation of 
hazardous materials creates an 
increased need for emergency planning 
and response, the development of which 
is a primary objective of the registration 
and fee collection program. Registrants 
transporting hazardous materials by air 
or merchant vessel should, at a 
minimum, indicate all States in which 
loading and unloading operations were 
conducted, and also ^ould make a good 
faith effort to indicate those States 
whose airspace or waterways were 
traversed. 

In response to comments and on its 
own initiative. RSPA has simplified and 
clarified the proposed registration 
statement to the following extent: (1) 

The categories '^Importer" and "Frei^t 
Forwarder** have been removed from the 
Prior-Year Survey Information. (2) A 
State group category. ‘*46 Conti^ua 
States.'* been added to the lists of 
States for the convenience of registrants 
having widespread operations (marking 
this group designation will indicate that 
the registrant actually engaged in the 
activity in all 48 contiguous States). To 
indicate that activity was also 
conducted in Alaska. American Samoa, 
the District of Columbia. Guam. Hawaii, 
the Northern Mariana Islands. Puerto 
Rico, or the Virgin Islands, the 
appropriate abbreviation(8] must also be 


circled. (3) The proposed category F 
(referring to the manufacturing, 
fabricating, or marking of a UN or DOT 
specification or DOT exemption 
packaging] has been removed. (4) The 
registrant’s certification has been 
revised to indicate that the information 
is true, accurate, and complete to Ae 
best of the certifier's knowledge. (5) 
Some minor changes in the language of 
Ae statement have been made in order 
to provide clearer directions or to more 
accurately reflect Ae statutory or 
regulatory language. The registration 
statement is provided as Attachment #1 
to this final rule. This form may be 
reproduced and used to register. 

B. Availability of Registration 
Statements 

Additional copies of the registration 
statement and a set of instructions to 
assist A completing Ae statement may 
be obtamed by calling the Hazardous 
Materials Registration Program at 202- 
366-4109 or the Hazardous Materials 
Registration Support Center at 617-494- 
2545, Of by writing to Ae Hazardous 
Materials Registration Program, DHM- 
60, Researdi and Special Programs 
Administration. U.& Department of 
Transportation. 400 SevenA Street. SW.. 
Washington. DC 20590-0001. Although 
RSPA will make extensive efforts to 
distribute Ae registration statement it is 
the responsibility of persons engaged in 
any of the activities requiring 
registration to obtain, complete, and 
submit Ae statement in a timely 
manner. 

C. Use of Electronic Data Information 
Systems and Methods of Payment 

Although RSPA mtends to use a 
computer database to manage Ae 
information collected m Ae registration 
program, suggestions made by 
commenters Aat registrants be 
permitted to register Arough electronic 
transfer of Ae registration statement 
Aformation or by electronic transfer of 
payment have not been adopted by 
RSPA at this time. Electronic transmittal 
of information and electronic transmittal 
of funds were considered by RSPA 
during Ae Aitial planning stages for 
internal program procedures. In order to 
keep the registration process as simple 
and consistent as possible, such 
methodologies have not been Ategrated 
Ato Ae management system. The use of 
electronic information submission and 
fund transfer may be reconsidered A Ae 
future. 

D. A wilability of Data to State and 
Local Governments 

A number of commenters questioned 
wheAer Ae information collected from 


Ae registration statements would be 
made available to State and local 
governments. RSPA mtends to make the 
date available to Federal. State and 
local government agencies A 
accordance wiA its general policy of 
sharing information wiA hazardous 
materials safety regulatory and 
enforcement personnel. As specified A 
49 App. U.S.C. 1805, a registration 
sAtement will be made available for 
inspection by any person, for a fee to be 
established by the Secretary, except that 
any infonnation protected by law from 
Asclosure to the public may not be 
released. Inquiries about the availability 
of information may be directed to the 
Hazardous Materials Registration 
Support Center at 617-494-2545 or the 
Hazardous Materials Registration 
Program at 202-380-4109. 

E. Proof of Submission and Amendments 

Several commenters were concerned 
about the S 107.606(b) proposal that 
registranA must have on fiA a current 
annual registration statement before 
conducting any activity subject to 
registration requirements. One 
commenter recommended that RSPA 
reconsider this requirement, citing Ae 
potential difficulties faced by many U.S. 
air carriers on a “stand-by" airangeraent 
wiA Ae Department of Defense to 
provide supplemental airlift in Ae event 
of a declar^ national emergency. 
Several commenters also object^ to Ae 
proposed requirement Aat registrants 
fomish an amended registration 
statement and receive an amended 
Certificate of Registration A advance of 
engaging A any new activity subject to 
Ac registration program. 

First S 107.008(b) is closely patterned 
on Ae sta Atory language of 49 App. 
U.S.C 1805, which sAtes that no person 
subject to Ae registration requirement 
may engage A any activity for wAch 
registration is required, unless Aat 
person has on file a registration 
statement 

Second. Ae expeAted registration 
provisions address Ae concerns of those 
who. for whatever reason, may wish to 
be registered A an expedited manner. 
ApplicanU unable A register through 
the regular process will have Ae option 
of registering through an expedited 
process if Aey are willing to pay an 
additional $50 processing fee (see 
discussion below). Third. A { 107.608(c). 
RSPA has retaAed only one requirement 
concerning Ae need for registranA to 
amend Aeir registration sAtements 
during the registration year. Because 
Acre is no longer a connection between 
Ae number of activities conducted and 
the amount of Ae registration fee. there 
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is no need to amend the statement when 
a new activity is conducted by a 
registrant. Registrants must Hie an 
amended registration statement only 
when there has been a change of name 
or principal place of business during the 
registration year. 

F. Designation of Resident Agent by 
Foreign Entities 

Several commenters suggested 
various alternative procedures on how 
foreign offerors and carriers could be 
registered and how best to enforce the 
registration requirements. However. 
RSPA is retaining the requirement as 
proposed in the Notice that a person 
who is not a resident of the United 
States and who is subject to the 
registration requirements must designate 
an agent for service of process who is a 
resident of the United States. The 
designated U.S. agent is required to Hie 
(or ensure Hling of) the registration 
statement and pay (or ensure payment 
of) the fee for. and on behalf of. the non- 
U.S. resident. The agent also is required 
to maintain records required by this 
rule. 

. V. Fee Schedule—Section 107.612 

This section has been greatly 
simpliHed. As revised, persons subject 
to the registration program must pay an 
annual registration fee of $300. This fee 
represents a combination of the 
minimum $250 fee required by the 
HMTA plus a processing fee of $50. All 
registrants, regardless of size, income, or 
hazardous materials activities, must pay 
the same registration fee. 

After a careful analysis of the many 
diverse comments on this subject, RSPA 
has considered all appropriate factors 
and decided to charge an annual 
minimum flat fee for several reasons. It 
is the most simple and straightforward 
fee schedule possible. It will be easily 
understood by the regulated parties. It is 
easily administered and enforceable. It 
minimizes paperwork burdens on 
industry and the government and any 
unintended competitive impacts or 
undesirable market entry constraints on 
domestic and international commerce. 
And, because it is the minimum 
registration fee possible under the 
HMTA. it provides the maximum relief 
possible for small businesses. Under 
these circumstances, a registration fee of 
$300 (including a $50 processing fee) 
strikes a practical balance between 
equity considerations and the virtue of 
re^atorv simplicity. 

The collection of a processing fee is 
authorized under the HMTA In order to 
cover the costs of the Department of 
Transportation in processing the 
registration statements. This authority is 


distinct from that relating to the 
collection of fees to fund the Public 
Sector Training and Planning Programs. 
Although several commenters thought 
that the proposed processing fee of $50 
was excessive, other commenters 
considered the proposed fee reasonable, 
at least for the start-up year. RSPA had 
determined that a $50 processing fee 
collected from the estimated minimum 
number of registrants is necessary to 
ensure that sufHcient funds are collected 
to cover the costs of processing the 
registration statements. The amount of 
this fee may be adjusted in succeeding 
years based on the number of 
registrants. 

VI. Payment Procedures and Expedited 
Registration—Section 107.616 

In response to several comments, and 
in recognition that there may be special 
circumstances in which a person will 
need to register within a short period of 
time, RSPA is adopting an expedited 
method for registration and fee payment 
that will immediately provide, for $300 
plus an additional $50 fee. a temporary 
registration number via telephone, if the 
registrant furnishes credit card 
information, name, and address. RSPA 
will assign the registrant a Temporary 
Registration Number, which the 
registrant may immediately use to prove 
compliance with the registration 
requirement and which will remain 
effective for 45 days from the date of 
issuance. A letter containing the 
Temporary Registration Number, 
accompanied by a blank copy of the 
registration statement, will be sent by 
RSPA to the registrant to prove 
compliance and payment after the credit 
card payment is verifled. The registrant 
must complete the registration statement 
within 30 days and submit it with a copy 
of the letter as proof of payment to 
RSPA. RSPA then will issue a regular 
Certificate of Registration with a new 
Registration Number. This service will 
be continuously available through the 
Hazardous Materials Registration 
Support Center at 800-942-6990 or 617- 
494-2545. The expedited registration 
process is being offered to accommodate 
registrants with a clear and immediate 
need to register, and is not intended to 
be the normal means of registration. 
RSPA may limit or alter the procedures 
related to. the provision of this service. 
Registrants who opt to use this service 
should note that failure to comply with 
the instructions issued relating to 
expedited registration will result in a 
significant delay in processing the 
request. 


Vn. Recordkeeping Requirements— 
Section 107.620 

A. Issuance of a Certificate of 
Registration 

Although several commenters 
opposed issuance of a Certiflcate of 
Registration. RSPA maintains that the 
issuance of such a document as a means 
of conflrming registration and of 
notifying the registration and of 
notif^ng the registrant of the assigned 
Registration Number serves a useful and 
necessary function. A Certiflcate will 
not be issued imtil all registration 
requirements have been met. including 
the submission of a completed 
registration statement and payment of 
the required fees in full. As noted 
elsewhere, failure to comply with any 
requirement or instruction relating to the 
registration process will result in delays 
in the issuance of a Certiflcate. RSPA 
will endeavor to provide a Certiflcate 
within a reasonable time after receipt of 
a registration statement and payment in 
full. Inquiries related to the receipt of a 
registration statement or the issuance of 
a Certificate of Registration should be 
directed to the Hazardous Materials 
Registration Support Center at 617-494- 
• 2545. 

B. Maintaining Proof of Registration 

Practical concerns were raised by 
commenters to RSPA's proposals that a 
copy of the registration certiflcate issued 
by RSPA be carried on board transport 
equipment and also be maintained at 
each fixed site where a registrant 
engages in activities subject to 
registration requirements. One 
commenter stated that these 
requirements are the most burdensome 
aspect of the registration proposal 
because they could create errors, waste 
enforcement resources, and generate 
volumes of paper. Another commenter 
stated that.duplicate documentation on 
board transport equipment and at fixed 
sites was contrary to RSPA's goal of a 
simplified system. Other commenters 
suggested that RSPA should assign a 
unique registration number to each 
registrant which could be affixed to a 
truck in the form of a decal or entered 
on shipping papers. The National 
Transportation Safety Board (NTSB) 
stated that such a system could 
facilitate Federal, State and local 
government compliance and 
enforcement efforts, especially for 
persons having a history of 
noncompliance. 

RSPA has revised $ 107.620 to require 
that a copy of the registration certiflcate 
be maintained only at a registrant's 
principal place of business. In addition. 
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motor carriers subject to the registration 
requirements either (1) Must carry a 
copy of their Certificate of Registration 
on board all transport vehicles used to 
transport hazardous materials subject to 
the registration program: or (2) must 
display the carrier's unique registration 
number on any document in the motor 
vehicle that can be made available* 
upon request, to enforcement personnel. 

A few commenters interpreted the 
requirement for carriers to have a 
CertiHcate of Registration on board 
transport equipment to mean that an 
offeror must provide a carrier with a 
copy of the offeror's certificate of 
registration when offering a shipment 
within the scope of the registration 
requirements. This is not the case. 

Another commenter thought that 
copies of checks, money orders, or credit 
card billings must be maintained at each 
location. This also is not the case; in 
fact, this requirement applies only to the 
principal place of business. 

VIII. Summary 

In this final rule, RSPA is imposing 
registration and fees on persons engaged 
in offering or transporting certain 
hazardous materials. RSPA is not 
adopting the proposed requirement to 
require registration of persons who 
manufacture, fabricate, mark, retest, or 
recondition UN or DOT specification or 
DOT exemption packaging In addition, 
owner-operators of motor vehicles under 
a 30-day or longer lease to registered 
motor carriers are excepted fi^m the 
registration requirements. Certain 
foreign carriers are required to register 
by the initial deadline of August 31, 

1992, but a two-year delay of appHcation 
is provided to foreign offerors, including 
foreign subsidiaries of domestic 
corporations and foreign governments 
performing an offeror function. Finally. 
RSPA is retaining the proposed 
requirement that each independently 
incorporated subsidiary must register 
and pay a fee separate from its parent 
company. 

An August 31,1992 filing deadline has 
been set for initial registration. In 
subsequent years, registrants will be 
required to submit their registration 
renewals and appropriate fees by June 
30. Registrants are required to pay an 
annual fee of $300 (including a $50 
processing fee). RSPA is adopting an 
expedited registration and fee payment 
system to provide an immediate, 
temporary registration. A registrant 
utilizing ^e expedited registration 
system will pay an additional fee of $50, 
for a total fee of $35a 

The registration statement has been 
modified to provide registrants with an 
optional -48 Contiguous States'* 


category, and the certification language 
appearing on the proposed registration 
statement has been rewritten to provide 
greater flexibility to the person signing 
the statement The proposed 
requirement for registrants to maintain a 
copy of the certificate of registration at 
all fixed sites has been withdrawn. 
However, each registrant must maintain 
a copy of the certificate at its principal 
place of business. In addition, motor 
carriers must maintain a copy of the 
certificate on board each transport 
vehicle transporting hazardous material 
subject to registration requirements or 
annotate the registration number on a 
document readily available for 
inspection, upon request, by 
enforcement personnel. 

The following is a section-by-section 
review of this final rule: 

Part 107: Hazardous Materials Program 
Procedures 

A new Subpart G, "Registration of 
Hazardous Materials Offerors and 
Carriers" is added to part 107. 

Section 107.601 describes the 
applicability of the registration and fee 
collection regulations. The requirements 
apply to offerors and carriers whose 
hazardous materials transportation 
activities involve certain specific types 
or quantities of hazardous materials in 
foreign, intrastate or interstate 
commerce. Under 49 App. U.S.C 1805, 
RSPA interprets "transport container" to 
mean "frei^t container". Therefore, 
when more than 25 kg of a Division 1.1, 
1.2, or 1.3 material is transported in a 
freight container in any mode, it is 
subject to the registration requirements. 

RSPA has revised paragraph (e) to 
mirror the provisions of the HMTA 
which mandate registration for a 
shipment of 2,170 kg (5,000 pounds) or 
more of a class of a hazardous material 
or hazardous materials. The phrase "of a 
class" was inadvertently omitted in the 
Notice. Also, application of paragraph 
(ej'has been delayed until July 1,1993, 
for shipments in a bulk packaging, 
container, or tank. 

The proposed inclusion of persons 
who manufacture, fabricate, mark, retest 
or recondition a UN or DOT 
specification or DOT exemption 
packaging has not been adopted, but 
RSPA may reconsider this issue in the 
future. 

Section 107.606 provides exceptions 
from the requirements. The registration 
and fee assessment requirements would 
not apply to Federal agencies. State 
agencies, political subdivisions of 
States, employees of those agencies, or 
hazmat employees (including owner- 
operators under a 30-day or longer lease 
to a registered motor carrier). In 


addition, in paragraph (f), foreign 
offerors, including foreign subsidiaries 
of U.S. corporations, would be excepted 
ffom all registration requirements until 
June 30,1994. 

Section 107.608 outlines general 
regiatratioa requirements. Paragraph (a) 
indicates the annual deadline for 
submitting registration statements. 
Paragraph (b) prohibits a person 
required to file a registration statement 
from engaging in any hazardous 
materials transportation activities for 
which a registration statement is 
required unless that person has 
complied with all applicable registration 
requirements. Paragraph (c) requires 
submission of an amendment if a change 
in the registrant's name or place of 
business occurs during the registration 
year. Paragraph (d) provides an address 
for obtaining copies of the registration 
statement form. Paragraph (e) requires 
foreign entities subject to the 
registration requirements to use a 
designated agent. 

Section 107.612 adopts a flat fee of 
$300 (including a $50 processing fee) to 
be imposed on each person required to 
register. 

Section 107.616 prescribes payment 
procedures. Paragraphs (a) through (c) 
outline the procedures to be followed 
when submitting the registration 
statement and payment A new 
paragraph (d) is added to summarize the 
procedures for expedited registration. 

Section 107.620 outlines recordkeeping 
requirements. The proposed requirement 
to maintain a copy of the certificate at 
all fixed sites is not adopted. The 
requirement to maintain a copy of the 
registration statement and the 
Certificate of Registration at a person's 
principal place of business has been 
retained in paragraph (a) and applies to 
all registrants. As provided in 
redesignated paragraph (b). motor 
carriers would also be required to 
maintain a copy of the Certificate of 
Registration on board transport vehicles 
or annotate their registration number on 
any document in the vehicle readily 
available to enforcement personnel. 
Redesignated paragraph (c) requires 
registrants to provide any relevant 
records and information requested by 
DOT. 

Part 171: General Information. 
Regulations and Definitions 

Section 171.Z Paragraphs (a) and (b) 
are revised to mandate compliance with 
Subpart G of Part 107, as proposed in the 
Notice. 
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IX. Regulatory Analyses 

A. Executive Order 12291 and DOT 
Regulatory Policies and Procedures 

These regulations have been 
evaluated in accordance with existing 
regulatory policies and are considered 
to be non-major under Executive Order 
12291. The regulations are considered to 
be significant under section 5(a)(2)(f) of 
DOTS Regulatory Policies and 
Procedures (“the Procedures*’) (44 FR 
11034; February 26.1979) because they 
implement a substantial regulatory 
program or change in policy. In 
accordance with section 10(e) of the 
Procedures. RSPA has determined that a 
Regulatory Impact Analysis is not 
required because the regulations do not 
meet any of the criteria mandating the 
preparation of such an analysis. As a 
result, in accordance with section 10(e). 
RSPA has prepared a Regulatory 
Evaluation which includes an analysis 
of the economic consequences of the 
regulation and an analysis of its 
anticipated benefits and impacts. The 
Regulatory Evaluation is available for 
review in the Dockets Unit. 

B. Regulatory Flexibility Act 

1 certify that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. Under 49 App. U.S.C. 
1815. the amount of the annual fee which 
may be collected from a person required 
to register with RSPA may not be less 
than $250 and may not exceed $5,000. 
Because of the required minimum fee of 
$250, RSPA's ability to treat small 
entities differently is restricted. RSPA 
expects that the impact of a $300 fee 
(including a $50 processing fee) on small 
business entities will be minimal, and 
without significant economic 
consequences. The rule will have no 
direct impact on small units of 
government. 

C. Executive Order 12612 

The rule has been reviewed in 
accordance with Executive Order 12612 
(“Federalism”). As noted above. States 
and local governments are “persons” 
under the HMTA. but are specifically 
exempted from the requirement to file a 
registration statement. The regulations 
herein have no substantial effects on the 
States, on the current FederabState 
relationship, or on the current 
distribution of power and 
responsibilities among the various levels 
of government. This registration 
regulation has no preemptive effect. It 
does not impair the ability of States, 
local governments or Indian tribes to 
impose their own fees or registration or 


permit requirements on intrastate, 
interstate or foreign offerors or carriers 
of hazardous materials. Thus, in 
accordance with Executive Order 12612, 
preparation of a Federalism Assessment 
is not warranted. 

D, Paperwork Reduction Act 

Under 49 App. U.S.C. 1805, the 
information management requirements 
of the Paperwork Reduction Act (44 
U.S.C. 3501 et seq.) do not apply to this 
nJe. 

£1 Regulation Identifier Number (RIN) 

A regulation identifier number (RIN) 
is assigned to each regulatory action 
listed in the Unified Agenda of Federal 
Regulations. The Regulatory Information 
Service Center publishes the Unified 
Agenda in April and October of each 
year. The RIN number contained in the 
heading of this document can be used to 
cross-reference this action with the 
Unified Agenda. 

F. National Environmental Policy Act 

RSPA has evaluated these regulations 
in accordance with its procedures for 
ensuring full consideration of the 
environmental impacts of RSPA actions 
as required by the National ^ 

Environmental Policy Act (42 U.S.C. 

4321 et seq.), other environmental 
statutes, executive orders, and DOT 
Order 5810.1c. These regulations meet 
the criteria that establish this as a non¬ 
major action for environmental 
purposes. 

List of Subjects 

49 CFR Part 107 

Administrative practice and 
procedure. Hazardous materials 
transportation. Penalties. Reporting and 
recordkeeping requirements. 

49 CFR Part 171 

Exports. Hazardous materials 
transportation. Hazardous waste. 
Imports. Incorporation by reference, 
Reporting and recordkeeping 
requirements. 

In consideration of the foregoing. 49 
CFR parts 107 and 171 are amended as 
follows: 

PART 107-HAZARDOUS MATERIALS 
PROGRAM PROCEDURES 

1. The authority citation for part 107 is 
revised to read as follows: 

Authority: 49 App. U.S.C 1421(c): 49 App. 
U.S.C. 1802.1804,1806,1806-1811; Public Uw 
89-670, 80 Stat 933 (49 App. US.C. 16S3(d). 
1655); 49 CFR 1.45 and 1.53 and app. A of 49 
CFR part 1. 


2. Subpart G is added to part 107 to 
read as follows: 

Subpart G—Repistratfon of Persons Who 
Offer or Transport Hazardous Materials 

I 

Sec. 

107.601 Applicability. 

107.606 Exceptions. 

107.608 General registration requirements. 
107.612 Amount of fee. 

107.616 Payment procedures. 

107.620 Recordkeeping requirements. 

Subpart G—Registration of Persons 
Who Offer or Transport Hazardous 
Materials 

§ 107.601 AppUcabHIty. 

The registration and fee requirements 
of this subpart apply to any person who 
offers for transportation, or transport, in 
foreign, interstate or intrastate 
commerce— 

(a) Any highway route-controlled 
quantity of a Class 7 (radioactive) 
material, as defined in § 173.403 of this 
chapten 

(b) More than 25 kg (55 pounds) of a 
Division 1.1,1.2, or 1.3 (explosive) 
material (see S 173.50 of this chapter) in 
a motor vehicle, rail car or freight 
container; 

(c) More than one L (i.06 quarts) per 
package of a material extremely toxic 
by inhalation (Division 2.3. Hazard Zone 
A or Division 6.1, Packing Group I. 
Hazard Zone A) (see § § 173.115 and 
173.132 of this chapter); 

(d) A hazardous material in a bulk 
packaging, container, or tank having a 
capacity equal to or greater than 13,248 
L (3,500 gallons) or more than 13.24 
cubic meters (468 cubic feet); or 

(e) A shipment of 2,170 kg (5,000 
pounds) gross weight or more of a class 
of a hazardous material(s) for which 
placarding of a vehicle, rail car, or 
freight container is required. Prior to 
July 1,1993, this provision does not 
apply to a hazardous material in a bulk 
packaging, container, or tank. For 
applicability of this subpart, the term 
“shipment” is further limited to the 
hazardous material being loaded at one 
loading facility. 

§ 107.606 Exceptions. 

The following are excepted from the 
requirements of this subpart: 

(a) An agency of the Federal 
Government; 

(b) A State agency; 

(c) An agency of a political 
subdivision of a State; 

(d) An employee of any of those 
agencies in paragraphs (a), (b). and (c) 
of this section with respect to is or her 
official duties; 
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(e) A hazmat employee (including, for 
purposes of this subpart, the owner- 
operator of a motor vehicle which 
transports in commerce hazardous 
materials if that vehicle, at the time of 
those activities, is leased to a registered 
motor carrier under a 3(>-day or longer 
lease as prescribed in 49 CTO part 1057 
or an equivalent contractual 
relationship); 

(f) Until July 1,1994, a person 
domiciled outside the United States who 
offers, solely from locations outside the 
United States, hazardous materials for 
transportation in commerce. This 
exception includes a foreign subsidiary 
of a United States corporation. 

S 107.60$ General registration 
requirements. 

(a) Except as provided in $ 107.616(d), 
each person subject to this subpart must 
submit a complete and accurate 
registration statement not later than— 

(1) August 31,1992, or in time to 
comply with paragraph (b) of this 
section, whichever is later, on DOT 
Form F 5800.2; and 

(2) Jime 30 for each subsequent 
re^stration year, or in time to comply 
with paragraph (b) of this section, 
whichever is later, on DOT Form F 
5800.2. 

(b) After September 15,1992, no 
person required to file a registration 
statement may transport or cause to be 
transported or shipp^ hazardous 
materials, imless such person has on 
file, in accordance with S 107.620, a 
current annual Certificate of 
Registration in accordance with the 
requirements of this subpart. 

(c) A registrant whose name or 
principal place of business has changed 
during the year of registration must 
notify RSPA of that change by 
submitting an amended registration 
statement not later than 30 days after 
the change. 

(d) Copies of DOT Form F 5800.2 and 
instructions for its completion may be 
obtained from the Hazardous Materials 
Registration Program. DHM-60. U.S. 
Department of Transportation, 
Washington. DC 20590-0001 or by 
calling 617-494-2545 or 202-366-4109. 

(e) If the registrant is not a resident of 
the United States, the registrant must 
attach to the registration statement the 
name and address of a permanent 
resident of the United States, designated 
in accordance with 5 107.7, to serve as 
agent for service of process. 

§ 107.612 Amount of fee. 

Each person subject to the 
requirements of this subpart must pay 


an annual fee of $300 (which includes a 
$50 processing fee). 

§ 107J16 Payment procedures. 

(a) Except as provided in paragraph 
(d) of this section, each person subject 
to the requirements of this subpart must 
mail the registration statement and 
payment in full to the U.S. Department 
of Transportation. Hazardous Materials 
Registration, P.O. Box 740188, Atlanta. 
Georgia 30374-0188. A registrant 
required to file an amended registration 
statement under § 107.608(c) must mail it 
to the same address. 

(b) Payment must be made by 
certified check, cashier's check, or 
money order in U.S. funds and drawn on 
a U.S. bank, payable to the U.S. 
Department of Transportation and 
identified as payment for the "Hazmat 
Registration Fee" or by a VISA or 
MasterCard credit card authorization 
completed and signed on the registration 
statement 

(c) Payment must correspond to the 
annual fee indicated in § 107.612. 

(d) A person may obtain a temporary 
registration number, valid for 45 days 
from the date of issuance, through an 
expedited registration process as 
follows: 

(1) Contact RSPA by telephone (800- 
942-6990 or 617-494-2545) and provide 
name, principal place of business, and 
credit card payment information; 

(2) Pay a $350 registration and 
processing fee (including a $50 
expedited handling fee); and 

(3) Submit a completed registration 
statement and proof of payment to 
RSPA before the expiration date of the 
temporary registration number. 

S 107.620 Recordkeeping requirements. 

(a) Each person subject to the 
requirements of this subpart, or its agent 
designated under S 107.608(e), must 
maintain at its principal place of 
business for a period of three years from 
the date of issuance of each Certificate 
of Registration: 

(1) A copy of the registration 
statement filed with RSPA; 

(2) A copy of the certified or cashier's 
check, money order, or a copy of the 
credit card billing statement showing 
payment for the person's registration 
and processing fee; and 

(3) The Certificate of Registration 
issued to the registrant by RSPA. 

(b) In addition to the requirements of 
paragraph (a) of this section, each motor 
carrier subject to the requirements of 
this subpart must carry a copy of its 
current Certificate of Registration issued 
by RSPA or another document bearing 


the registration number identified as the 
"U.S. DOT Hazmat Reg. No." on board 
all transport vehicles used to transport 
hazardous materials or shipments of 
hazardous materials subject to the 
requirements of this subpart. The 
Certificate of Registration or document 
bearing the registration number must be 
made available, upon request, to 
enforcement personnel. 

(c) Each person subject to this subpart 
must furnish its Certificate of 
Registration (or a copy thereof) and all 
other records and information pertaining 
to the information contained in the 
registration statement to an authorized 
representative or special agent of DOT 
upon request 

PART 171—GENERAL INFORMATION, 
REGULATIONS, AND DEFINITIONS 

4. The authority citation for part 171 
continues to read as follows: 

Authority: 49 App. U.S,C. 1802,1803,1804, 
1805,1808,1818; 49 CFR part 1. 

5. In § 171.2, paragraphs (a) and (b) 
are revised to read as follows: 

S 171.2 General requirefnents. 

(a) No person may offer or accept a 
hazardous material for transportation in 
commerce unless that person complies 
v^th subpart G of part 107 of this 
chapter, and the hazardous material is 
properly classed, described, packaged, 
marked, labeled, and in condition for 
shipment as required or authorized by 
this subchapter (including SS 171.11, 
171.12, and 17611). 

(b) No person may transport a 
hazardous material for transportation in 
commerce unless that person complies 
with subpart G of part 107 of this 
chapter, and the hazardous material is 
handled and transported in accordance 
with this subchapter, or an exemption 
issued under subpart B of part 107 of 
this chapter. 

* « * * • 

Issued in Washington, DC, on July 6.1992, 
under the authority delegated In 49 CFR part 
1 . 

Douglas B. Ham, 

Acting Administrator, Research and Special 
Programs Administration, 

Note: This is an appendix to the preamble 
of the dociunent and will not appear in the 
Code of the Federal Regulations. 

Appendix to Preamble—Registration 
Statement Form 

eiLUNO CODE 4S10-60-M 
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Enwnpted from Faparwork Retfiiction Act ty 49 App. U.S.C. 160S(cXt3t| 


U.S. DEPARTMENT OF TRANSPORTATION 
HAZARDOUS MATERIALS REGISTRATION STATEMENT 
REGISTRATION YEAR IS_- 19_ 

_In^t Reglstratlofi _Renewal of Registration _Amendment to Registration 

Current Regtstration No.:__ 

REOillREIIIIENTB: THE SUBMISStOf^ OF THIS FORM AND THE PAYMENT OF ATTENDANT FEES IS REQUIRED BY THE HAZARDOUS MATB^IALS 
TRANSPORTATION ACT, 40 APP. U.8C. 1805(C) AND 1815(H), AND BY THE CODE OF FEDERAL REGULATIONS (CFR). TTTLE 49. PART 107, 
SUBPART Q. FAILURE TO OOMPIY WITH THE REGISTRATION REQUIREMENTS CONTAINED THEREIN MAY RESULT IN CIVIL OR CRIMINAL 
PENALTIES. ANY PERSON. AS DEFINED BY 48 APP. U.S.C. 1802, WHO. BETWEEN JULY 1 AND JUNE 30 OF THE RXLOWING YEAR. ENGAGES 
IN ANY OF THE FOUOW1NQ ACTrvmES MUST SUBMIT THIS REGISTRATION STATEMENT AND THE COMBINED REGISTRATION AND PRO- 
CESSING FEE INDICATED IN ITEM 4 : 

A) OFFB^ OR TRANSPORTS IN COMMeiCE ANY HK^HWAY ROUTE-CONTROLLED QUANTITY OF A CLASS 7 (RADICIACTIV^) MATERIAL. 
AS DEFINED IN 48 CFR 173.403; 

6) OFFERS OR TRANSPORTS IN COMMERCE MORE THAN 25 KILOGRAMS (55 POUNDS) OF A DIVISION 1.1,1.2, OR 1.3 (EXPLOSIVE) 
MATERIAL (SEE 49 CFR 173.50) IN A MOTOR VEHICLE. RAIL CAR. OR FREIGHT CONTAINER; 

C) OFFERS OR TRANSPORTS IN COMMERCE MORE THAN ONE LITER (1.06 QUARTS) PER PACKAGE OF A MATERIAL EXTREMELY 
TOXIC BY INHALATION (DIVISION 2^ HAZARD ZONE A. OR DIVISION 6.1, PACKING GROUP I, HAZARD ZONE A) (SEE 49 CFR 173.115 
AND 173.132); 

D) OFFERS OR TRANSPORTS IN COMMERCE A HAZARDOUS MATERIAL IN A BULK PACKAGING. CONTAINER. OR TANK HAVING A 
CAPACITY EQUAL TO OR GREATER THAN 13,248 LITERS (3.500 GALLONS) OR MORE THAN 13J24 CUBIC METERS (468 CUBIC FEET); 
OR 

E) OFFERS OR TRANSPORTS IN COMMERCE A SHIPMENT OF 2,170 KILOGRAMS (5.000 POUNDS) GROSS WEIGHT OR MORE OF A 
CLASS OF A HAZARDOUS MATERIAL (X) HAZARDOUS MATB^IALS FOR WHICH PLACARDING OF A VeeCLE. RAIL CAR. OR FREK^ 


CONTAI»gR IS REQUIRED. 

1, Registrant*! Name_ 

2. Principal Place ci Business 

Street Address_ City 

County_ State_Zip Code_-_Country 


3. Registrant's US DOT ID Number or Reporting Railroad Alphabetic Code 0^ applicable)_ 

4. Annual Registration Fae. The combined registration and processing fee is <3(X).00. 

Total Amount Enclosed:_ 

Make check or money order in U^. funds, drawn on a U.S. bank, and payable to **U.S. Department of Transportation.’* 

Payment is non-refundable. 

Method of Payment 

_Cashier's Check _Certified Check _Money Order 

_Credit Card: _VISA _MasterCard 

CardNumber l I H I I I I I M I I I M I Expiration Date: | | | | ] | 

Name as it appears on the card_ 

Authorized Signature_ 

Cardholder acknowledges ordering goods or services in the amount of the Total shown hereon and agrees to per¬ 
form the obligations set forth in the Cardhoidef*s agreement with the Issuer. Credit card statement win list this pay¬ 
ment as "US DOT Hazmat Regis." 

5. PRIOR-YEAR SURVEY INFORMATION: Hazardous Matertaia Activltlea, and States In Which Business was Transacted. 
Mark each hazardous materials activity the registrant engaged in during the calendar year preceding the beginning date of the 
registratkxi year. For each marked activity, also mark each capacity (shipper and/or carrier) in which the registrant served. Also 
circle the 2-ietter state abbreviation for every state in which the registrant engaged in any of these activtties. Circling "48 Contiguous 
States" indicates that business was conducted In alt 48 contiguous states. A list of states and their abbreviations is given at 
the end of this section. 

_A. Offered or transported in commerce any highway route-controlled quantity of a Class 7 (radioactive) material. 

_1. Shipper _2. Carrier 


AL 

AR 

AZ 

CA 

CO 

CT 

DE 

FL 

GA 

ID 

IL 

IN 

(A 

KS 

KY 

LA 

MA 

MO 

ME 

Ml 

MN 

MO 

MS 

MT 

NC 

NO 

NE 

NH 

NJ 

NM 

NV 

NY 

OH 

OK 

OR 

PA 

Rl 

SC 

SD 

TN 

TX 

UT 


VT 

VA 

WA 

WV 

Wl 

WY 

48 CONTIGUOUS STATES 

AK 

AS 

DC 

GU 

HI 

MP 

PR 

VI 



Form DOT F 5800.2 (5/92) 
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. B. Offered or transported in commerce more than 25 kilograms (55 pounds) of a Division 1.1.1.2, or 1 ^ (explosive) material 
in a motor vehicle, rail car. or freight container. 

_1. Shipper _2. Carrier 

AL AR AZ CA CO CT DE FL QA ID IL IN lA KS KY LA MA MD ME Ml MN 

MO MS MT NC ND NE NH NJ NM NV NY OH OK OR PA Rl SC SO TN TX UT 

VT VA WA WV W1 WY 48 CONTIGUOUS STATES AK AS DC QU HI MP PR VI 

. C. Offered or transported in commerce more than 1 liter (1.06 quarts) per package of a material extremely toxic by inhalation 
(Division 2.3. Hazard Zone A. or Division 6.1. Packing Group I. Hazard Zone A). 

_1. Shipper _2. Carrier 

AL AR AZ CA CO CT DE FL GA ID IL IN lA KS KY U MA MO ME Ml MN 

MO MS MT NC ND NE NH NJ NM NV NY OH OK OR PA Rl SC SD TN TX UT 

VT VA WA WV Wl WY 48 CONTIGUOUS STATES AK AS DC, GU HI MP PR VI 

. 0. Offered or transported in commerce a hazardous material in a bulk packaging, container, or tank having a capacity equal 
to or greater than 13.248 liters (3.500 gallons) or more than 13.24 cubic meters (468 cubic feet). 

_1. Shipper _2. Carrier 

AL AR AZ CA CO CT DE FL GA ID IL IN lA KS KY LA MA MD ME Ml MN 

MO MS MT NC ND NE NH NJ NM NV NY OH OK OR PA Rl SC SD TN TX UT 

VT VA WA WV Wl WY 48 CONTIGUOUS STATES AK AS DC GU HI MP PR VI 

. E. Offered or transported in commerce a ^ipment of 2.170 kilograms (5.000 pounds) gross weight or more of a class of 
a hazardous material or hazardous materials for vvhich placarding of a vehicle, rail car. or freight container is required. 

_1. Shipper #_2. Carrier 

AL AR AZ CA CO CT DE FL GA ID IL IN lA KS KY LA MA MD ME Ml MN 

MO MS MT NC NO NE NH NJ NM NV NY OH OK OR PA Rl SC SO TN TX UT 

VT VA WA WV Wl WY 48 CONTIGUOUS STATES AK AS DC GU HI MP PR VI 

. F. Did not engage in any of the activities listed in A through E during the applicable calendar year. 


TWO-LETTER STATE ABBREVIATIONS 


Alabama 

AL 

Georgia 

GA 

Maryland 

MD 

New York 

NY 

South Dakota 

SD 

Alaska 

AK 

Guam 

GU 

Massachusetts 

MA 

North Carolina 

NC 

Tennessee 

TN 

American Samoa 

AS 

Hawaii 

HI 

Michigan 

Mi 

North Dakota 

ND 

Texas 

TX 

Arizona 

AZ 

Idaho 

ID 

Minnesota 

MN 

N. Mariana Is. 

MP 

Utah 

UT 

Arkansas 

AR 

IllirKXS 

IL 

Mississippi 

MS 

Ohio 

OH 

Vermont 

VT 

California 

CA 

Indiana 

IN 

Missouri 

MO 

Oklahoma 

OK 

Virgin Islands 

VI 

Colorado 

CO 

Iowa 

lA 

Montana 

MT 

Oregon 

OR 

Virginia 

VA 

Connecticut 

CT 

Kansas 

KS 

Nebraska 

NE 

Pennsylvania 

PA 

Washington 

WA 

Delaware 

DE 

Kentucky 

KY 

Nevada 

NV 

Puerto Rico 

PR 

West Virginia 

WV 

Dist. Columbia 

DC 

Louisiana 

LA 

New Hampshire 

NH 

Rhode Island 

Rl 

Wisconsin 

Wl 

Florida 

FL 

Maine 

ME 

New Jersey 

NJ 

South Carolina 

SC 

Wyoming 

WY 





New Mexico 

NM 






6. Certification of Information. I certify that, to the best of my knowledge, the above Information is true, accurate, and complete. 

Signature__ Date_ 

Name__ Phone (_)_-_ 

Title_ 

FALSE STATEMENTS MAY VIOLATE 18 U.S.C. 1001. 


Mail completed form to: 

U.S. D^rtment of Transportation 
Hazardous Materials Registration 
P.O. Box 740188 
Atlanta. GA 30374-0188 


l-i 


^ (FR Doc. 92-16104 Filed 7-6-02 8:45 am) 
? BILUNO CODE 4.*0-60< 
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Public Laws j 

__ i 


i 

102d Congrtsa, 2nd SMsion, 1992 j 

1 

_ i 

~ ~ — ■ ■ _ _ _ _ f 



Pamphlet prints of public laws, often referred to as slip laws, are the initial publication of Federal 
laws upon enactment and are printed as soon as possible after approval by the President. 
Legislabve history references appear on each lawi SutMscription service includes all public lawe, 
issued irregularly upon enactment, for the 102d Congress, 2nd Session, 1992. 

Orfoividual laws also may be purchased from the Superintendent of Documents, Washington, DC 
20402-932a Prices vary See Reeder Aids Section of the Federal Register for announcements of 
newly enacted laws and prices). 


Superintendent of Documents Subscriptions Order Form 
□ YES , enter niy subscriptionfs) as follows: 


Odsr Proc—rtng CodK 

« 6216 


Charge your order. 

IfeEaayl 


VISA 


lb fax your orders (202) 512-2233 
subscriptions to PUBLIC LAWS for the H)2d Congress, Tad Session, 1992 for $119 per subscription. 


The total cost of iny order is $_International customers (rfease add 2S%. Prices regular domestic 

postage and handling and are subject to change. 


(Company or Brntonal Name) 


(Please type or print) 


(Additional addrcss/attention line) 


(Street address) 


Please Choose Method of PaymeDt: 

EH Check Payable to the Superintendent of Documents 
EH GPO Deposit Account El 
EH VISA or MasterCard Account 

□-I-LL1111 n 


rr 


-□ 


(City, State, ZIP Code) 

(Dayti^ phone including area code) 


rr 


(Coedit card expimtion dale) 


TTtank you for 
your order! 


(Purchase Order No.) 

YES NO 

Mey we make your name/addreas arailabic to other mailers? 1 I I I 


(Authorizing Signatitte) (imi 

Mail lb: New Orders, Superintendent oi Documents 
P.O. Box 371954, Pittsbuigh, PA 15250-7954 


















































Would you like 
to know... 

if any changes have been made to the 
Code of Federal Regulations or what 
documents have been published in the 
Federal Register without reading the 
Federal Register every day? If so. you 
may wish to subscribe to the LSA 
(List of CFR Sections Affected), the 
Federal Register Index, or both. 

LSA • List of CFR Sections Affected 

The LSA (List of CFR Sections Affected) 
is designed to lead users of the Code of 
Federal Regulations to amendatory 
actions published in the Federal Register. 

The LSA is issued monthly in cumulative form. 
Entries indicate the nature of the changes— 
such as revised, removed, or corrected. 

$21.00 per year 

Federal Register Index 

The index, covering the contents of the 
daily Federal Register, is issued monthly in 
cumulative form. Entries are carried 
primarily under the names of the Issuing 
agencies. Significant subjects are carried 
as cross-references. 

$19.00 per year. 

A finding aid is induded in each publication which lists 
Federal Register page numbers with the date of pubiicatfon 
in the Federal Regtster. 

Note to FR Subscribers: 

FR Indexes and the LSA (List of CFR Sedions Affected) 
are mailed automatically to regutof FR subscribers. 



Superintendent of Documents Subscriptions Order Form 


Ordm Pnxe$$mQ COM: 

♦6483 


Charge your order. 

It’s easyl 


□YES, please send me the following indicated subscriptions: 

I I LSA • List of CFR Sections Affected-one year as issued-$21.00 (LCS) 
□ Federal Register Index-one year as issued-$I9,00 (FRSU) 


Chargt orders may be telepboned to the GPO order 
desk al (202) 783-3238 from 800 a.ro. to 4 00 pm 
eastern tune. Monday-Frlday (except holidays). 


1. The total cost of my order is $_ 

International customers please add 25%. 
Please Type or Print 

2 _ 

(Company or personal name) 


All prices include regular domestic postage and handling and are subject to change. 


(Additional address/attention line) 


3L Please choose method of payment: 

I 1 Check payable to the Supe rintendent of Docume nts 
ED GPO Deposit Account I I I I 1 I- J ^^ED 
□ VISA or MasterCard Account 


(Street address) 


(City, State. ZIP Code) 

<L 


(Daytime phone including area code) 


rrr tt" 

“T 

1 1 1 ML 

(Credit card expiration date) 

Thank you for your order! 

(Signature) 


iRhV. M 1 


4. Mail Tb: Superintendent of Documents. Government Printing Office, Washington, DC 20402-9371 































































Public Papers 
of the 

Presidents 
of the 

United States 

Annual volumes containina the public messages 
and statements, news conferences, and other 
selected papers released by the White House. 

Volumes for the following years are available: other 
volumes not listed are out of print. 

Ronald Reagan 

19i3 

(Book I)..S3iao 

19S9 

(Book II).....--S32M 


19M 

(Book I) ...$36.00 


1064 

(Book II)-.$36iI0 

1905 

(Book I)-.$34.00 

1905 

(Book II)..450410 

1986 

(Book I)--.457.00 

1960 

(Book II)__$3540 

1907 

(Book I)-$3540 

1967 

(Book II)_$5540 

1988 

(Book I) — —439.00 

1968-00 

(Book 0) —rt.TT- T - t.Tr--yP0 - 0 0 


George Bush 
isea 

(Book I).-gSBM 

ISM 

(BookD)_tSOJM 

1990 

(Book I)-$4140 

1990 

(Book n).44144 

1991 

(Book I)_44140 


Published by the OfTice of the Federal Register. National 
Archives and Records Administration 

Mail order to: 

New Orders, Superintendent of Documents 
P.O. Box 371954, Pittsburgh, PA 15250-7954 


(Bsv 5/92) 

















Microfiche Editions Available... 

Federal Register 

The Federal Register is published daily in 
24x microfiche format and mailed to 
subscribers the following day via first 
class mail. As part of a microTtche 
• Federal Register subscription, the LSA 
(List of CFR Sections Affected) and the 
Cumulative Federal Register Index are 
mailed monthly. 

Code of Federal Regulations 

The Code of Federal Regulations, 
compnsir>g approximately 196 volumes 
and revised at least once a year on a 
quarterly basis, is pubitshed in 24x 
microfiche format and the current 
year’s volumes are mailed to 
subscribers as issued 


Microfiche Subscription Prices: 

Federal Register: 

One year: $195 
Six months: $97.50 

Code of Federal Regulations: 

Current year (as issued): $168 



Superintendent of Documents Subscriptions Order Form 


*6462 


□ YES, 


CfM/ge your order. 

Ifeeeeyt 

Charo» ordars msf to tHaphOMCd ID QPO ORlar 
dMk «(20e) 78:^*3236 ftom 9:00 dJM. ID 4«0 0.1*1. 


please send me the following tndicaled subscriptioas: 


24x MCROnCHE FORMAT: 

_Federal Reglstar 

_Code ot Federal Regulatlone: 


.OnoyMrSISS 
.CurrwX year $188 


.Sbmontht:IS7SO 


1. The total cost of my order is $_All prices include regular domestic postage and handling and arc subject to change. 

International customers please add 25%. 

Please Type or Print 


2 - 

(Company or personal name) 


(Additional address/anenuon line) 

(Street addr^ 


3. Please choose meChod of payment: 

n Check payable to the Supe rintendent of Docume nts 

I I GPO Deposit /vcoounl IN I ] I XI-D 
I I VISA or MasterCafd Account 


(Ofy, Stale, ZIP Code) 

( ) _ 

(Daytime phone including area code) 


_ Thank /on /or your order! 

(Credit card expiration dale) 


(SigBanire) 


4. Mail To: Superintendent of Documeats, Government Printing Office, Washiiigtoa, D.C. 20402-9371 (Rev. 2/90) 
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in the Code of 
Federal Regulations (CFR) 

GUIDE: Revised January 1, 1992 

The GUIDE to record retention is a useful 
reference tool, compiled from agency 
regulations, designed to assist aiyone with 
Fhderal recordkeeping obligations. 

The various abstracts in the GUIDE tell the 
user (1) what records must be kept, (2) who must 
keep them, and (3) how long they must be kept. 

The GUIDE is formatted and numbered to 
parallel the CODE OF FEDERAL REGULADONS 
(CFR) for uniformity of citation and easy 
reference to the source document. 

Compiled ty the Office of the Federal 
Register, National Archives and Records 
Administration. 
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For those of you who must Keep informed 
about Presidential Proclamations and 
Executive Orders, there is a convenient 
reference source that will make researching 
these documents much easier. 

Arranged by subject matter, this edition of 
the Co(&icetion contains proclamations and 
Executive orders that were issued or 
amended during the period April 13,1945, 
through January 2(X 1989, and which have a 
continuing effect on the public. For those 
documents that ha4ie been affected by other 
proclamations or Executive orders, the 
codified text presents the amended version. 
Therefore, a reader can use the Codification 
to determine the latest text of a document 
without having to *reconstrucr It through 
extensive research. 

Special features include a comprehensive 
index and a table listing each prodamation 
and Executive order issued during the 
1945-1989 period—along with any 
amendments—an irtdication of its current 
status, and, where applicable, its location 
in this volume. 
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